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- RELATING TO - 


THE - PUBLIC LANDS. 


BOYD v. HOPPS, _ 


“Decided January 4y 1919, 


‘Tsotaren Token OF MarcH 28, 1912. — 


Where an application is filed by one duly qualified under the provisions of 
the act of March 28, 1912, for the sale of a. tract of land “ mountainous or 
too rough for cultivation,” jurisdiction is thereby conferred upon the Com- 
missioner of the General Land Office in the exercise of discretion to order 


into market and. sell at public auction such tract; and the intervening loss — | 


—~of ape euons of the aepeant does not affect the jurisdiction thus _ 
- acquired. } . 
VocErsane, First Assistant Secretary: 7 
‘This isa controversy in which both parties have appealed from the | 
decision of the Commissioner of the General Land Office, of May 17, — 
1918. Said decision denied application of Nathan E. Boyd to rae 


os - tie his canceled desert-land entry, 04874, for NE. 4 NE. 4, Sec. 12, © 


T. 23 S., R: 3 E., N. M. P. M., in the Las Cruces, New Mexico, and 
| district, nade Novetnber 4, 1910, and canceled by the Commissioner, _ 
after aa notice, on January 4, 1916, for failure to submit third 
year or final proofs; but sismiseed: the adage of Daniel V. Hopps, — 
filed May 19, 1916, against the sale of SE. 4 SE. 4, Sec. 1, T. 28 S., 

3 E.; SW. 4SW. 4 4 (lot 7), Sec. 6; NW. } NW. + (lot. 1), Sec. 1, 


T.238., R45, and SW. i NE: 4, Sec. 12, T. 23 S., R. 3 E., pursuant te 


to the Gommissionee s order of April 19, 1916, ander the act of March 
28, 1912 (37 Stat., 77), amendatory of section 2455, Revised Statutes, 


a hich order was based on Boyd’s application for ale. filed October 


28, 1912, alleging his ownership of said desert-land entry of. said 


- NE. Z NE. 4 of said Sec. 12 (which adjoins the first three above men- 


tioned of sid subdivisions sold) and his ownership of his homestead, 

| entry of lands adjoining said desert-land entry on the south and ad- - 
joining the last above mentioned of said sold subdivisions on the east. _ 
 Boyd’s said desert-land entry having been canceled, as above stated, 
he was allowed, by the Commissioner’s decision, June 13, 1917, to. 

115594" —VOL ia aE : | 
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apply for its reinstatement. He having made application meeede : 
ingly, the Commissioner, in the decision now under appeal, holds that 
_the showing made is insufficient on sundry grounds, chiefly because . 
the injunction against Boyd of which he complains, issued in litiga-- 

tion with a rieighbor, to prevent his bringing water from the nearby — 


tract for irrigation of his desert-land entry, antedated the initiation 


of that. entry, and did not either deter him from its initiation nor 
_ prevent his making the first and second year improvements, nor inter- 
fere with a practicable though somewhat expensive plan of procur-— 
ing water, to which he had adverted but did not carry it out as a basis 
of final proof; also, because he made no response to the notice that 
_. he was in default, although nearly a year elapsed before formal can- _ 
-cellation. With these views of the insufficiency. of the showing the 
_ Department, after full examination, is not inclined to differ; and — 
that part of the Commissioner’s decision which denies Boyd’s. Bool ie 
cation for reinstatement of his desert- land entry is 5 accordingly | 
affirmed. 

The - : ae of. Hopps a re the a rota on his homestead 
application embracing the desert-land entry and said three adjoining 
forties, filed after the order for sale on Boyd’s application. Hopps’s 
homectentl application was rejected as to said three forties, because 
the notation in the district office of the order for their sale had segre- 
gated them ‘from. entry; and his appeal to the Commissioner (still 
pending) from that rejection was accompanied. by his protest against 
the order for sale—which was held notwithstanding, J uly 19, 1916, 
Boyd purchasing all four forties at the statutory minimum price, 
which he paid, a cash certificate re withheld, none because of 

the protest. | 
This protest raised the question, whee the Cie having 
acquired jurisdiction to order the sale upon filing of the application, 
still retained the jurisdiction when the sale was ordered, the adjoin- 
ing desert-land entry having meanwhile been canceled. : 
The pertinent clause of said act of 1912, supra, reads as follows: 


‘Provided, That. any legal. subdivisions of the public. lands: * * the — 
greater part of which is mountainous or too rough for ee may, in the 
| discretion of the Commissioner, be ordered into the market and sold pursuant 


to this act upon the application of any person who owns lands or holds a valid — 
entry of lands adjoining such tract, regardless of the fact that such tract may - 
not be isolated or disconnected within the meaning of this act. * * * 
Said act was amendatory (by. adding to it the quoted proviso dad! | 
by some minor changes) of section 2455, R. S., which in its original 


7 *- form provided simply for sales. from the public domain of “isolated. | 
or disconnected tracts”—without requiring application for such, ac- 


tion. Underthe original form of said section, however, an. applica- 
7 ee had been required as a basis for such gece, by ere sup- — 
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plementary to the meatuts. For the sale of ccolnesd or aensed a 
tracts such an application is still required only by regulations, but 


» the amended form of the section itself re such an application a 


as preliminary to. an order of sale of tracts ‘ ‘mountainous or too. | 
- rough for cultivation,’ ” which application must come from the owner 


of adjoining land or of : a valid entry thereof. . 


. There is nothing in the amendatory ae However. hick ex- 
_pressly or by implication requires that said qualifying: ownership | 


by the applicant shall still exist when the order for the sale is made ~ | 


_ by the Commissioner, or when such order Is carried into: effect ‘By: | 
_ the sale itself. - | 
Nor does pce ae in Mies tature. of ‘he: case require. ed ‘The 


| statute gives no preferential right of purchase:to the applicant. He 
must stand at the sale on terms of equal competition with others, 


and if he has lost his ownership of the adjoining tract by cancella- — 
tion before the time of sale arrives, that does not disqualify him from 
bidding or give any advantage. to his transferee or to a succeeding 
—entryman of the adjoining tract. Such a sale, if made to another 
bidder, could not. be held void or voidable because the applicant’s 
entry, valid at the time of application, had prior to the sale been 
canceled, or. had been transferred by him. No more should” a sale 
to the applicant himself be held void or irregular. =. 

The question. involved. is new, but upon the grounds stated “the 
Depar tment is of the opinion. that the Commissioner’s jurisdiction .to 
order a-sale, once conferred by the filing of an application by.a then © 
qualified applicant, continues until he orders a sale and until: the 
. actual sale thereunder, regardless of the. Seryenine loss ‘of qualifi- 

‘cation of the applicant. . : he 
The Commissioner’s decision dismissing i: cei of apie . 
against the sale is. affirmed, and patent will issue to Boye. for the | 

tracts sold, : in the absence of. other objection. ee 


FANCHER 1 v. HEIRS oF McGRATH. 
| " Deoided 1 January by 1919. | 


Practice —Conrsst—SErvice. 


= While the present. Rulés of Practice, aotoed Déeccniber 9, 1910, aie. To 
| a provision. ‘for service: of notice of a person of ‘unsound mind, yet. Rule 9 of ; 


Practice adopted December: 28, 1896, does. so provide and, as it has never i 


“been. revere, service in accordance with, its DEOvIsiOUS: will i deemed. io 
‘sufficient. | - : ee . 


PF iesscr First Aaseiaee Secetonys uae cae sae 
Lloyd L. Fancher has appealed from a “euston of the Corin: 


sioner of the General Land Office dated July 11,1918, dismissing his 
| contest, initiated December 11, 1916, against the homestead entry Obie . , ., ls 
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-<  *E rederick P. McGrath, ade May 10, 1911, at the one adele ais > 


- fornia, land office, for lots 1, 2,-and 4, and S.. t SW. & Sec. 32, Te 
N., R. 19 W., S. B. M. 

‘Tt appears that. said entryman aoa: in J anuary, 1918, leaving four : 
children as his heirs at law: John J., Frederick E., Nellie, and Ethel. 


The latter was an inmate of a ‘State hospital ve ve ates at nen 


California. 
Contestant fipeeed that the heirs had ii ie cae upon. or culti- | 


vate the land. Notice of contest was personally served on Nellie 


‘McGrath, now Meyers, who on December 18, 1916, filed answer, 


"whereupon the local officers issued notice for a hearing on January 


80, 1917. It developed at the hearing that Mrs. Meyers had no au- | 


thority to appear for the other heirs, and that a registered letter con- p 
taining the notice of contest, addressed to the insane heir in care of _ 


the superintendent of the hospital where she was confined, was re- 
ceipted for by the superintendent of the hospital on December 14, 
1916. The local officers, by decision of March 15, 1917, recommended | 
cancellation of the entry. ‘Mrs. Meyers peeled. and the Commis- 
sioner of the General Land Office, by decision of September 12, 1917, 
held: that only one of the heirs had been served with notice, and re- 
-manded the case for further proceedings. New mObiDe08 contest, 
issued September 19, 1917, and was personally served on Mrs. Meyers. 
The local offices authorized service of notice on the other heirs’ by 
‘publication. The notice was published and posted as. required by the 
Rules of Practice, and mailed by registered letters to the heirs other 
than Mrs. Moyers) who filed an answer “on her own behalf and not 
for anyone else.” ‘The local officers. forwarded the papers to the: 
General Land. Office without action, and later Mrs. Meyers filed a 
motion to dismiss the contest because notice was not served in ac- - 
cordance with the Rules of Practice. By decision of April 8, 1918, 
: the Commissioner of the General Land Office held that the service ot 
notice on all the heirs except Ethel-McGrath was sulficient, and be- | 
cause of that alleged defect the case was again remanded, that service — 
- of notice on the contest on said insane heir might be made The con- 
testant took no action when notified that the case had been Femanced, | 
~ and the decision appealed from followed. | , — 
The present Rules of Practice do not prescribe any meiiee foe a 


--_- service of notice on persons of unsound mind. Rule 9 of the Rules of 


Practice in force prior to the revision of December 9, 1910 (39 L. D., 
3895), provided that service of notice on a person of unsound mind ; 


may be made by delivering a copy of the notice to the statutory a2 
guardian or committee of such person, if there be one; if there be 


none, then by delivering a copy of the notice to the person having _ 
the person of unsound mind in charge. Said rule was adopted De- 
cember 23, 1896 ive L. D. ae and has never been revoked. 
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- It is apparent that the Giitniionde ae the Gonsral Land Office 
disregarded the fact that the State official having the insane heir 


~ In charge receipted: for notice of contest on December 14,1916. It. 


is true that prior to the hearing of January 30, 1917, no proof of ~ 


- such service was filed, but Mrs. Meyers, one of the heirs; had filed an 
answer, and contestant was justified in presuming that the answer 


was made on behalf of all the heirs. It was not until Mrs. Meyers 


was called to the stand that it was known that she was not authorized os 


to appear for the heirs: generally. ‘Thereupon the attorney for con- — 


testant was sworn and testified as to the service of notice. on the 


insane heir, and produced the art of such service. | 
Mrs. Meyers having made answer and appeared at the hearing of — 
January 30, 1917, it was not necessary to again serve her with notice 


| of the contest; nor was she entitled to make further answer on her 
own behalf. It follows that the answer filed by her on. October O9... 
1917, must be. dismissed. 


The insane heir having been wah served with notice of the. 
contest issued on December 11, 1916, and no answer having been filed — 


on her behalf, the case was thereupon closed as to her. Proceeding — 3 


in accordance with the remanding order of September 12, 1917, the 


heirs other than Mrs. Meyers and Ethel McGrath were duly served 


with notice, put failed to make answer. This leaves only the first 
answer filed by Mrs. Meyers, and the a submitted there- 


- under... 
_ It was clearly sctau ahaa at. the Kemng on J anuary. 30, 1917, that coo 
entryman had not earned title to the land, and that his heirs had j in 


no way complied with any of the requirements of the homestead law 


| i since his death: It. follows that the entry must be canceled, The 
7 decision apporied 2 from is ncronuina) reversed, | 


NEMNICH v. COLYAR. 
- Decided | J anuary 4, 1918, 


APPLicarion TO. ContEst—Corronorarina ASpiDuvEn: 


é _ The provision of Ruie’3 of Practice that the statements in the appiication to 


contest must be corroborated by. the affidavit of.at least one witness hay- 


ing personal knowledge of the facts is jurisdictional, and objection to the : 


absence of such corroborating affidavit may be interposed at any time prior 
to joining issue, 


Voanisana, First Assistant iealiusts | 
On August 12, 1909, Albert M. Colyar made ioiiesrend entry at 


| the Bellefourche, South Dakota, land office, for SE. 4, Sec. 6, T:. 10 - 
N., R. 2E., B. WH. M. He submitted final five- -year pit on. October 
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| 20, 1915, aad final artiticnte: iecusd: two days later, followed by 


patent No. 511611 on February 38, 1916. 


Pursuant to application filed March: oT, 1915, ‘said Colyat on ax 
ber 29, 1915, was allowed to make an additional entry under section 
—68 of the enlarged homestead act for 8. $ NE. 4, SE. 4N me 4 and lot 

- Bof said Sec. 6 (157.35 acres). 7 
An application to contest the sadinonal entry ° was filed Oy Louis 


~- Nemnich on. January 24, 1918, in which it was charged that— 


- entryman never cultivated his original homestead from date thereof, except 
the first year after said filing original entry he broke about one. acre and 
planted thereon three rows of potatoes, never resided ‘thereon more than one 


"year in all, and not then as a good faith homemaker, and never earned said 


original patent but. acquired the same fraudulently ; never cultivated either 
the original or additional homestead. since date of additional homestead entry,- 
or. at all, except said three rows of potatoes many years prior to said addi- 
tional entry; never resided on either additional or original homestead since — 
date thereof; said land has been wholly abandoned since date of entry. 


The affidavit was corroborated by Carl Bentz. Service of notice 
by publication. was authorized by the local officers, and before the 


- service was complete said Bentz, on February. 93, 1918, filed an © | 


~ affidavit in which he alleged that ie corroborated the contest affidavit 
without knowing what he was signing, he being a German and 


“hardly able to understand any English”; that he was handed the — _ 


- paper to sign and knew nothing as to its eoniene except that it had 
to do with Colyar’s land; that on being asked regarding the original 


entry affiant replied that. “ Colyar had lived on it and that he, Bentz, — 


worked for Colyar,” and at. that time affiant stated that he knew - 
~ nothing concerning the additional and did not know even where it 
- was; that he had never stated that Colyar had obtained the patent » 
for hiss original entry through fraud or that. he had acted otherwise 


- than in good faith, nor had he intended to state that there had been. 


no cultivation of the original entry, for the reason that the land had | 
been cultivated. The affidavit concluded with a “demand” that he 
be allowed to withdraw his name as a witness, for the reason that he 
knew nothing concerning the additional entry and that the state-— 
ments.as to the original are either partly or wholly untrue, and ~ 
that he had mistakenly and without intent to do so been. wrong in | 
signing the contest affidavit, having merely reposed confidence in 
the person who made the request. On February 27, 1918, the local 
officers rejected the contest affidavit and notified the parties of their 
action. Service of notice by publication was thereafter completed, : 
-and on March 21, 1918, the attorney for contestant filed motion for 
~ default, which motion was denied, and contestant appealed. By 
_ decision of August 26, 1918, the Commissioner of the General Land 

Office held that, as at ‘the time the contest affidavit was filed ‘it was _ 
| sufficient to justify its ee vae es) it should. not. have been dismissed _ 
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| eee deg, giving the contestant. a. right to be heard, and cenetated | ae 
the contest, allowing entryman thirty days from notice within which. . 


to serve ea file answer. Entryman has appealed. 


~ Rule of. Practice 8, as amended oe 23, 1918 a L. D. , 365) ), 
provides: | 


—. The statements | in the splieatioten —_ be corroborated by the affidavit of at 
Jeast. one witness having: such personal knowledge of the. facts in relation to the. 


contested entry as, if proven, would render it subject to cancellation, and these 


- facts must be set forth in his affidavit. ae ee 


Prior. to said amendment it was ce that the Seinen of the 
‘Rules of Practice that the affidavit of the contestant must be corrobo- 


—. rated by. one or more witnesses was to assure the Government of the 
good faith of the contestant (Gotthelf v. ‘Swinson, 5 L. D., 657), and 


not that jurisdiction may be vested in the local officers—that being 
obtained only by service of notice. (Irwin ». Hayden, 97 L. D., 555.) 
But the present requirement of corroboration by one having personal 
. knowledge of the facts, and that the facts must be stated in the cor- 
robating affidavit, is jurisdictional, and objection to the absence of 
the required corroborating. affidavit can be interposed at any time 
prior to joining issue. . (Preskey v. Swanson, 46 L. D.; 215; Bolton 
v. Inman, 46 L. D., 234.) The amendment was adlopted to prevent 
the allowance of unjustifiable attacks against entries, thus relieving 
the Land Department. of the consideration of speculative and unwar- 
ranted contests and entrymen from the trouble and ss attendant 3 
on the defense thereof. . 
_ When Bentz formally advised the local étiare that he had signed 
the corroborating affidavit under a: misconception of the statements 
made therein, and that. the allegations therein set. forth were not. true, 


they could do no less in the then state of the record, than to dismiss 
the contest. ‘They were without authority to allow him to proceed. ) 
To notify the contestant of their proposed action and to allow him to _ 


_ be heard would have been. an idle proceeding, as without amendment. 


of the application to contest by the substitution ofa proper corrobo-- —- 


“rating affidavit there was no proper foundation for the proceeding, : 
and such amendment. could not have been allowed. except in. the ab- - 
sence of an intervening application. to contest (Shugren e¢ al. v. Dill- 


~ man, 19 L. D. , £53), and the amendment would have required. pre e a 


ceedings de. novo. 


The amendment of Rule 3 3. deprived the Teal officars of the discre- oe! = 


- tion which was formerly: vested in. them regarding the acceptance : 

of contest affidavits, and the doctrine announced in a long line of cases. 

from Houston v. Coyle (2 L. D., 58) to ones v. aes (27 L. D., 

654) is no longer controlling. : | 7 
For the reasons aforesaid, — defen appealed from | is reversed a 
and the contest dismissed. | 7 ' 


Me 
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JOHNSON v. OGDEN (ON REHEARING), 
: Decided January 17, 1919. 


EWLancep HomEsTeaD—Srcrion 6, Act June 17, 1910—Desranarion. 


In the matter of designation of land under the provisions : of section 6 of the 
. act of June 17, 1910, it is the practice as well as the duty of the Depart- . 


ment to investigate and determine the character thereof; and in the ab- 


Sence of convincing evidence that certain statements in a letter from the 
- applicant were known ‘to be false or were intended to induce favorable | 


| designatton,. it can not be assumed that it was intended or expected. that 
the Department would not follow its brace and Pores its duty under 
| the statute. 7 a : 
: Vocsrsane, First Assistanit Secesnuae 


A motion for rehearing of the Department’s decision yendered 


‘March 8, 1918 [not reported], has been entertained, in this case, and 
oral argument has been heard in support of the motion. The argu- - 


ment has failed to convince the Department that the joint letter of 


Clyde Hanson and James E. Ogden to the Director of the Geological 


Survey, dated November 10, 1918, is a sufficient basis to sustain the 
charge of fraud on the part of Ogden upon the Government. Cer- 
‘tain statements in that letter are clearly shown to have been -mis- 
leading and false, but there is no convincing evidence that they were 
known to be false or were intended to influence or induce a favorable 
designation under section 6 of the act of June 17, 1910 (36 Stat., 
581). It was the practice as well as the duty of the Department to 
investigate and determine the character of the land, and in ‘the ab- 


sence of a positive showing of intentional misrepresentation on Og- 
den’s part, it can not be assumed that he intended or expected ‘that 


the Department would not follow its ee and perform its auty 
under the statute. _ | 
‘The departmental. decision, of March 12, 1918, iharacterieea the 
- designation as res adjudicata. The provision in paragraph 2 of the 
' regulations of July 18, 1910, issued in aid of the administration of 


this act (39 L. D., 96), that es thie fact that lands have been designated 


as subject to antey 3 is not conclusive as to the character of such lands,” 


has been pointed: out as providing the contrary ; but that statement ~ 


of the regulations is immediately qualified by the provision that a 
designation under the act shall-not-be disturbed as against one who 


has acted in. good faith under such designation. In other words, ~ 
the designation is final i in this case, in default of a convincing show- : 


ing of fraud on Ogden’s part. 


| The efforts to secure title prior to the application for eae! entry 

- cannot now be considered. The questions arising thereon were con- 

sidered and determined by the General Land Office; and, after desig: .% 
nation, the entry was allowed. | | oe: , 


The motion for a rehearing is denied. 


= ae et, nee 
i 


————__- 2 ts 
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FRANK L. BAILEY AND MABLE M. KAEGI, 

| Decided January 22, 1919. eee 

: INTERMARRIAGH OF Howesseanmis—sncriow re TO Rsmmnoe—Fanso a 
_ DECLARATION. 


The right of election anes the provisions of the: act of April 6, 1914, is one 

- which accrues at the date of marriage by operation of law.and is not de- 
pendent on the filing of a formal declaration that it has been made, that — 
being a requirement. of regulation and not of statute ; and election to 
reside upon the land embraced in the husband's entry having in fact been 
made, failure to file such a declaration prior to his offer of final proof and. 

| ; receipt of final certificate does not war rant. the rejection of the declaration. 
DEPARTMENTAL REGULATIONS Mopivin. | 


- Paragraph 6 of the regulations of June 6, 1914, 43 L. D., 272, under the act of . 
April 6, 1914, is modified by striking therefrom | the words, “or to the: 
filing of the election.” 7 


VOGELSANG, First Assistant Secretar Yy: 


On N ovember she 1916, Frank L. Bailey was ‘nea to Mable M. 
Kaegi after his ements: entry, Glasgow 032051, for SW. 4, Sec. 23 - 
and NW. 3, Sec. 26, T. 87 N., R. 41 E., M. M., had been allowed on 
December 7, 1915, raider his appli¢auion filed J anuary 11,1915; and — 
after her ites entry, Glasgow 0385755, for lots 2, 8 and 4 cae Ss. $- 
NW. i, Sec. 1, same township, had been allowed on. corer 7, 
1915, under fer application filed August 19th of. that year. 

These parties had each resided on the lands embraced in their en- 
tries for more than one year prior to the date of their marriage, and — 
since that time they have lived tegether on the husband’s claim and 
cultivated the lands embraced in both his and his wife’s entry. | 

Bailey did not, however, file his election to maintain their joint 
home on the land covered by. his entry under the act of April 6, 
1914 (88 Stat., 312), until April 3, 1917, or more than three months 
after he had cae final proof and received final certificate under his 

entry, on December 29, 1916. | 

_ By its decision of ‘April 16, 1918, the Caneel Land Office’ edad 7 
the election, and the case is now ‘Gators this Department on Mrs. 
‘Bailey’ s appeal from that action. _ 

The act of April 6, 1914, supra, provides: 

That the marriage of a homestead » entryman to a Heimesteaa Sa evwollian 
after each shall have fulfilled the requirements of the homestead law for one. 
year next. preceding such marriage shall not impair the right of either ‘to a. 

_ patent, but the husband. shall elect, under rules and regulations prescribed 
by the Secretary of the Interior, on which of the two entries the home shall. 
thereafter be made, and residence thereon by the ‘husband and wife shall con- 


stitute a compliance with the residence requirements upon each entry : Pro- 
vided, That‘the provisions hereof shall apply to eEreue entries, ba | : | 


“~ 
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The een appealed from was based on the finding that “ Bailey 


had fulfilled the requirements of the law and applied for patent prior 


to his marriage and prior to the filing of the election.” 


_ While the decision was correct in holding that the election was filed 


subsequent to the making of final proof, it was erroneous in further 


holding that Bailey had: fully complied with the law before his _ 


_ marriage. He began his residence on the land covered by his entry 


on December 10, 1913, prior to the date of the entry, and was married 

~ November 11, 1916, or two years and eleven months after the date __ 
of his settlement. He had not therefore fully met the requirements me 
-of the law that residence must be maintained for three years before oe 


the entryman is entitled to make final proof. 


~The right of election i is one which accrues at the date ce amar 
riage, by operation of law, and is not dependent on the filing of 
a formal declaration that it has been made. Harper v. Gifford (45 — 
‘L. D., 108). While the statute provides that the husband shall be —- 
the one who shall make the election as to where he and his wife 


shall reside, it does not in terms require him to file a formal election 


in writing with the local office or elsewhere. That requirement was — 
made for the first time in the regulations issued under that law (48 © 


LL. D., 272). But even these regulations do not specify the time 


within which the election shall be filed, further than may be implied — 


from’ the statement made in paragraph 6 thereof, which Says, 

.. However, the: act: has. no application to cases where the. requir ements: of 
the law. have been. fulfilled as to one entry DUE to the ArT IB ee or.to the 
filing of. the election. = 

In Harper V. Gifford, apres the Hite left Ke land at be Aste of 
her marriage and thereafter resided with her husband on the land 


covered by his entry, as was. the fact in the present. case,-and the | 
-. husband’s. formal ; election was not filed until more than fourteen — 
months after the marriage. Notwithstanding this fact, it was held 


in that case that a contest initiated before the filing Be the election 


could not be maintained on the,charge that the wife had abandoned a 
her residence on the land covered by her entry. | ee 
If Bailey had filed his election prior to the tints he sical ‘his 
“required residence, there could be no question but what his wife 
would thereafter have been excused from. further residence on her 


-Jand, notwithstanding the fact that. her husband completed his com- 
pliance with the requirements of the law within a very short time 


after their marriage, ese the regulations mentioned: declare. | 


that— 


It proof ig mae: on ene nie selected: as the hone. etre title te He ilies 


| is earned, residence may nevertheless. be continued On. the perfected entry and. 
| credited to the other. _ , | | 


+ 
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| sHhags considerations lead to the conclusion that the election 3 in this 
~ case should be recognized, and that the words, “or to the filing of — 


. the election,” in paragraph 6 of the governing regulations, herein- 


before quoted, should be stricken therefrom. They impose a re- 
striction which ig not required by the law. While good administra- 


. tion is subserved by the prompt filing of an election in such cases, a 


failure in that behalf should no more be determinative of rights. 
under this statute than would be a failure to file an application for 
leave of absence, where the facts warrant the granting of such — 
under the act of March 2, 1889 (25 Stat., 854). | 
While the action eee by the Coniii cioner ain this case was war- 
ranted by the regulations, it is, for the reasons stated, directed that, 
_ the election be accepted a: and allowed. : | : : 


FRANK 0, HORTON. 
- Dectded January 22,. 1919. 


¢ SECOND HoMESTEAD Enrry—Acr oF SEPTEMBER: 5, 1914. - 


The provisions’ of the act of September 5, 1914, requiring ‘a showing as 
to “the prior entry or entries a does. not contemplate: that one who had 
been duly allowed to make a ‘second: homestead entry under the act. of 
February 8, 1908, subsequently canceled, should be required thereafter to 


make a further showing as to the loss of the original entry in support ofan 


application. to make a third homestead one under the former, act. 


- Vocrrsanc, First Assistunt Secretary: 


‘This is an appeal involving the question Sr ethbt Frank O. ‘Horton 


is entitled to make a second homestead ney under the act of Sep- a 


‘tember 5, 1914 (38 Stat., 712). 2 | 
. It appears that said Horton. on November 9, 1907, ae home- 
send entry at the Buffalo, Wyoming, land office for 160 acres in Sec. 
34, T. 55 N., R. 79 W., 6th P. M., which entry he relinquished on July © 


27, 1908, ont which date he was allowed by the Buffalo officers to 


_ make a second entry under. the act of February 8, 1908 (35 Stat., 6), 
for 160 acres in Sec. 10, T. 54 N., R: 79 W., eth Pp. MM The latter : 
entry was relinquished March 24, 1911. | | 
On dd anuary. 15, 1917, Horton applied to make entry indent the 
stock raising homestead act (39 Stat. 862), for SE. 4 » sec, 21, SW. 4,. 

Sec. 22, NW. 4, Sec. 27, and NE. 4, Sec. 28, T. 52 N.. R. 80.W., 6th 


- P.M., filing therewith a petition for the designation of the Tania and) 


a showing as to his right to make ¢ a. second entty: mnder the act. of 
September 5, 1914, supra. 


eo By decision of May 1, 1918, the Gomis ner of the. Ganteal and = 
: - Office roe jected the: application because Horton had made no showing 
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as to the reasons for eebuquiahing his. first ay ana because - the — 


showing as to the circumstances under which the second entry was 


relinquished failed to meet the requirements of the Jaw. Horton has : 


_ appealed. 
_. The act: of September 5, 1914, supra, epee that an epplieant 
to make. a second homestead entry must show that— 


the prior entry or entries were made in good faith, were lost, forfeited, or 


abandoned because of matters beyond his control, and that he has not specu-. 


lated in his right nor committed a fraud or attempted fraud in connection with 
such prior entry or entries. 


In his original showing Horton alleged that he had abandoned 
the second entry— _ 


for the reason that I had cnaueed my business, so that J could not live on the 
land. At that time I established a summer resort at the base of the Big Horn 


Mountains and it became ee for me to devote my entire time to the : 


new occupation. 


Tn an affidavit fled with: the appeal Horton sets forth that the | 
second entry was relmquished for the reasons stated 1 in his former | 


affidavit— 


but that, silthough the reasons given were true, they were not the one reasons 


| then existing; that, soon after making his said homestead entry and establish- 


ing residence thereon, affiant’s health became impaired by reason of the alkali 


water on the land, and it became necessary for him to leave on that account, - 
For some time after making the entry,.and before relinquishing the same, — 


-affiant-had attempted to find another business whereby he could leave that 
vicinity, and get into a. region where the water was better; ‘that the only water 
‘available for domestic use was surface alkali water. which he and his family 


were compelled to drink for lack of better; that the water was sO strongly 


| impregnated with alkali, especially in the summer months, that no one could 


drink it without serious detriment to health, and, for that reason, affiant be- 
came very anxious to get away from that locality.  Affiant. Says that while le> 


- did change his occupation, and engaged in the summer resort business else- 
where, the change was induced largely by the intolerable conditions at the 


homestead, which made it. imperative for him to leave and £O toa place where . 
the water supply was better, Affiant further says that he was largely induced 
to go into the summer. resort business because of the excellent quality of water. 


there available. While it was probably within affiant’s power to have stayed 
onthe homestead, and to that extent it was within his control not to have lost 


the same, nevertheless the water conditions which made the change primarily 
necessary, were not within his control, anc the ae was oO fault on his 


part for that reason, 


With the appeal was aise filed a statement pandas aah as to his. 
reasons for relinquishing his first entry, but it is unnecessary to 
consider such BHOWInE: The act above quoted did not, by requiring 


a, showing as to “prior entry or entries,” contemplate that one who 


had been allowed to make a second entry, on a sworn statement of 


facts submitted with his application therefor, should thereafter, in 
applying to make a third entry, again make an explanation as to 
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* raising act. 


the loss of the frst entry. “The second entry having bean regularly — 
allowed and afterwards canceled, all questions relating to the first — 
entry are closed and need not be made the subject of further inquiry. 
Jn the case on appeal the only question to be determined is whether 
the reasons for relinquishing the second entry were such as to war- - 
rant the allowance of the pending application. -_ | 
The additional showing convinces the Department that the appli- 
cant is entitled to the benefits of the act of 1914: Accordingly the 


decision appealed from is reversed and the application will be allowed __ 


if the land applied for is designated as stock-raising land and no > 
| preference i thereto is asserted under section 8 of the stock- 


KETTER v. RUCKDASCHEL. 
a  Decidea January 22, (1919. : 


HOMESTEAD fiveays Hoos OF ‘Surriemmnt—Rus Aysonecas. . 
~- Winal adjudication . of a. case involving the time. Settlement was initiated, 
- renders that question. res adjudicata between the parties thereto, and the- 
unsuccessful applicant is. estopped from having the matter relitigated by 
s alleging an earlier hour of settlement than that originally asser ted. | 
HOMESTEAD ENTRY—SUBSEQUENT SEYTLEMENT—RESIDENCE, ‘Ss 
The rule that a settler must establish residence upon the land claimed within 
a reasonable time after initiating. settlement. and maintain such residence 
as. against a rival settler, has no. application in case of a homestead entry 
based on an. application filed prior to one hour. of settlement asserted ‘by. 
the conflicting claimant. — os i 


VocELsane, First Assistant Seeretary: 
The Commissioner ofthe General’ tad Office on July 19, 1918, 


held for cancellation the homestead entry of Charles Fuckadaschel. 
No. 084021, allowed. November 2, 1915, for the E. 4, Sec. 5, T. 34 N., 


R..48 E., M. M., in the Giasvow. Montana, land Aitrict: and Pe ei 


tained the: Toniestead application of John P. Ketter, No. 035082, — 
~ filed J uly 17, 1915, for the same tract. No appeal having been filed 

within. time, Ruckdaschel’s: entry was canceled, September 20, 1918. 

By the Departments order of November 1, 1918, a petition. for the. 


exercise of supervisory authority filed by Ruckdaschel was granted 


and it was directed that the case be: treated as upon appeal from the 

-Commissionér’s decision of July 19, 1918. Said petition, now treated 

| as an appeal, has been served, and a reply thereto filed by Ketter: 
The township plat of T. 34._N., R. 43 E., was filed in the local land | 

office May 17, 1915. The land a. that nae was subject to a prefer- 


ence right of selection for sixty days by the State of Montana, under _ 


the act of August 18, 1894 (28 Stat., 372, 394) ; but this tract was not 
80 selected. 
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On Tine , 1918, at 9:50.a. m., Ruckdaschel filed his. sipeton - 


to make second comets entry mnder the act of September 5, (1914 
(38 Stat., 712), alleging settlement the previous day. This applica- 
tion was suspended by the local officers to await the exercise or the 


expiration of the State’s preference right, and also for failure to | - 


= furnish the affidavit - required. by the regulations of September 27, 
1914 (48 L. D., 408). The required affidavit was filed July 23, 1915. 


On July 17, 1915, Ketter filed his homestead application ce the 

same tract, alleging settlement June 7, 1915, at 10 a.m. This ap- _ 
- plication was rejected by the local. officers July 23, 1915, for conflict 
with Ruckdaschel’s application, which was filed prior to the time 


of Ketter’s settlement as he then alleged it. On August 30, 1915, | 
Ketter appealed to the Commissioner, contending that the ten was 


not subject to application. during the period of the State’s preference 


right of entry, and requesting that a hearing be ordered. Notwith- 
standing the pendency of Ketter’s appeal, the Commissioner, Octo-  _ 
ber 80, 1915, ordered the allowance of Ruckdaschel’s application, 
which was thereupon: allowed by the local officers, November 2, 1915. 
On J anuary 21, 1916, the Commissioner affirmed. the local officars’ ; 
action in re} sbting Ketter’s application; and this decision was . 
affirmed, on further appeal, by the Department, May 12, 1916." 
In the meantime Ketter filed, February 23, 1916, his ‘application. 
to eontest Ruckdaschel’s oc upon the. alipeel ground that he 
(Ketter) had made settlement prior to the filing of Ruckdaschel’s 


application, asserting that he went upon said land about.eight o’clock oo oe 


-a. m. and established actual residence upon it at 9.30 a. m. of J une 7, 
1915, and. had since maintained residence there eon, and that. at that 
time ‘there was no one living upon or claiming the tract—and secking 
‘to explain the statement in his: former affidavit of said settlement 
that it took place at ten.o’clock a. m., as having been made— | | 
for the reason ‘that he ‘did. not know that there was any person claiming said 


land, and gave that hour without. thought that it made any difference as to . 
what time of the day settlement was made, but that in fact his settlement was - | 


made and residence established. not. later than 9:30 0’ ‘clock. in the forenoon of . 
‘said Tth day of June, 1915. . 


This application to contest eee and was dianieca aa 5, 


1916, for failure of timely service of notice: thereof, under Rule 8 a : ; 
7 Practice Ketter then filed, April 20, 1916, a new application to = 


- contest, alleging the same grounds. - After denial of a motion to dis- 


miss this new application, Ruckdaschel answered it, and a hearing | 


was. had. thereon by the local officers. ie nee upon ca etn Ony . 


| : that— 


"The initial act of aeprrement Dy ‘Ruckdaschel was. prior in time to that 


of Ketter, and the settlement of Ketter was prior in time to the presenta- - 


tion of the. homestead lice of Ruckdaschel. It necessarily follows that > 
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the rights of the parties must. be: adjudicated ope their: settlement rights. . 
While Ruckdaschel was the prior settler .* . * during the months of June 
and July, 1915,-he made only two: short visits to the land, unaccompanied — 


> ag it would appear by his family, and did not. establish. residence thereon to 


the exclusion of a home elsewhere until in April, 1916. .* * * 
We accordingly find that. Ruckdaschel did not establish and ‘ena iatain ‘his - 


i wasidence on said land, to. the exclusion of a home elsewhere, within a reason-. 
’ able time after settlement, and accordingly recommend that his. entry be held 


| for cancellation. a ae 


On appeal, the Commissioner affirmed ine decision, J ay 19, 1918; | 
and the granting of Ruckdaschel’s petition for exercise of the super- _ 
- visory authority of the Department, filed after. his time for appeal 
‘had expired, stands, as above stated, as an 1 appeal to the Department 
from the Commissioner’s decision. a 
The question of priority of settlement was dics involved: in thé 


rejection of Ketter’s homestead application, affirmed by. the Commis- > 
* -sloner and the’ Department; that rejection resting on the ground — 


that the earlier homestead application, of Ruckdaschel had been filed 
_ prior to Ketter’s settlement as then alleged. That question is there- 
“fore res adjudicata between them, and can not be relitigated in this 


~~” contest proceeding, even though Wetter now has alleged the making 3 | 


of his settlement at an earlier hour than before. Were such a shift- 
ing of the hour, for obvious reasons, to be permitted, nothing would 
_. remain of the eee doctrine that a matter once brought into con- 

_ troversy and judicially decided estops the defeated pane from there- 


after asserting anything to the contrary. 


~ Ruckdaschel’s. allowed. entry of November 2, 1915, was. sdeliagea: 
within six months by his removing his family. to the land and making - 
it thenceforth his exclusive home. ‘His improvements and culti- — 
vation have been of substantial stnownt and value—admittedly in- 
volving larger expenditure than those of Ketter, and larger than the: 


law insists upon. Entire good faith on Ruckdaschel’s part is shown. - ak 
All the requirements of the homestead law being thus met, it is not 
perceived upon what ground this contest was sustained. The deci- 


‘sions below apparently rest on the false premise that Ketter, as he 
now alleges and undertakes to show, initiated his settlement a few 


2 minutes before, instead of a few minutes after, ‘Ruckdaschel filed his: 


- homestead application—which | in any case related back to his settle 
ment of the previous day, the bona fides whereof is unassailable upon 
this record and which was followed. by the establishment of resi- 
dence within. a. reasonable time, to wit, within six months of the 


allowance of the entry. The eile. that a settler must establish: resi- 


dence upon his claim within a reasonable time from the date of his 


initial act of settlement and maintain such residence as against a 


rival settler has no application. here, where, during the whole time, 
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from uckdnschal’ application to its iowacs: Ketter was assert- 
ing a settlement subsequent to that application. 7 

The decision of the Commissioner is reversed, and the contest of 
| Ruckdaschel’s homestead entry is dismissed. 


——ee ~ 


KETTER v. RUCKDASCHEL. 


Motion: for rehearing of sebavuaiéutal decision of J anuary 99, 
1919, 47 L. D., 13, denied by First ene oe Vogeisang, 
"Mare 18, 1919, | 


_E. M. PALMER (ON PETITION). 
. Decided January 22, 1919. 
Consre.att0n MINERAL Renae Beavias TO | SECTION 7, Aoi or Marew 38, 1891. 


An entry under the mining laws is not one made “under the homestead, 
timber-culture, desert-land, or preemption laws,” and does not therefore 

come within the purview of the proviso to section 7 of the act of March 
3, 1891, and action. ‘upon. such entries is in nowise affected thereby. 


Vocersane, First Assistant Secretary: Fe 
Counsel for E. M. Palmer in the above matter has filed a petition 
asking the Department to exercise its supervisory power and au- 
thority with a view to the reopening of this case, the immediate 
reinstatement of the canceled entry and the passing thereof to patent. 

The petition is grounded on two assignments as follows: 

Error in not finding and holding that as no charge was brought against this 
mineral entry for more than two years after the issuance of final certificate, | 
the same stood confirmed under the proviso to section T of the act of March 
. 8, 1891, and, aecordingly, patent must issue thereon. 

_ And as a further ground your petitioner refers to the leading decision of the 
United States Supreme Court rendered last June in the case of United States wv. 
Svan Hoglund, wherein upon an almost identical state of nate the a was — 
held confirmed, and ‘patent directed to issue. 
_ In December, 1901, entry (now 03068), was made of the Paes 
placer embracing 120 acres in Secs. 27 and 34, T. 10 S., R. 68. 6th. 
P. M., Denver, Colorado, land district. In J anuary, 1907, an adverse: 
report was submitted by a forestry officer, the land being then in- 
eluded with the Pikes. Peak National Forest. As the result of proceed- 

Ings had, adverse decisions were rendered i in all tribunals of the Land 
Department, final decision being that of E. M. Palmér (88 L. D., 
994). The entry was canceled December 4, 1909, and has ever since 
remained canceled. , 

The confirmatory provisions of the act of March 83,1891 (26 Stat. 
- rie have no application to this canceled mineral entry. An entry 
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under ihe. mining lane i 1s: not: one: tnade ‘under the ‘Honiesiaad. aie phere 
_ber-culture, desert-land; or pre-émption ‘laws.”. While. it was for- 
ey merly held that a finber and stone entry: was: a’ “ preemption’ and «9° 

subject: to confirmation. (Instructions of June 3, 1904, 388: L: Dz 10), a 


Gt was later held both by.-this Department | by cha courts; that - gets 


~. such an entry: was not within the statute. See case of James A. Cobb — 7 
eb al, (87 Li. D.; 181), and Menasha. Wooden Ware Company, As- 
= signee of William Gribble (37'L. D., 564;.33 D. C. Ap., 211). The 


proviso does not apply to entries. undar thé coal land laws. Charles 


‘Stough ed ai. (41..1-D., , 616), and Opinion (39 L. D., 327, 332). The 


act does not extend: to an entry made pursuant to soldiers’ additional - 


‘right. ‘Thomas A. Cummings (389 L..D., 93). Under the reasoning” oe | 
ebb forth in the several authorities above ae it becomes clear thata _ 


mineral: entry is not within: the scope of: the: statute.. The Palmer . 
entry was, therefore, not ‘subject to: the operation of the proviso to 
section 7 of the-act of March. 3, 1891, supra, and was: not confirmed. — 
The case of Lane-v. Svan Hoglund. referred to by counsel, which 


| _— — decided by the Supreme Court of the United States.on May 21, ae 
41917 (244 U.'S., 174), involved Hoglund’s homestead entry which had ae 
~ been intercepted. by the forest withdrawal. For the reasons above — 


- indicated that decision of the Supreme Court applying confirmation : 
to the homestead. entry, | 1s:  meither: ® controlling: nor Pee in x the 


ease at: bar. 


| The nee 18 denied. 


“STATE | OF * LOUISIANA Vv. ‘BELTON (ow REHEARING), 
| | Decided January 22, 1919, | 


= 


Hieeke Pinos Crare—Coron OF Tre, 


One who makes homestead entry for a tract of land which is in the rae es 


ee . session of another claiming from a different source ‘fully disclosed’ by the 


ces records of the parish is constructively. notified: by ‘such possession, and - t } 
records of the adverse claim; and land so held under color. of title is not. 


‘subject. to. entry, citing ‘Krueger Ve. oe States (246 U. S., eae 


ion VOGHAENS First Assistant Secretary: 


William: E. Belton has filed’ a motion for yehoaritg in oe matter | 


a 7 cs his homestead entry, made June 26, 1916, for N. 4 NE. 4, Sec. 7) ae 
 P.18 N., R.-8.B., La. M.,. , Louisiana, ‘wherein the. Department, by : 


‘decision of December Dy 1918 [not. reported}; reversed a decision of. 
. ‘the Commissioner of. the General Land Office, dated April 13, 1918, 
and directed the cancellation of the entry for conflict with the prior — 

ee oo the oe eas the. State of Louisiana’ ‘as. sven and over-— 


-115504°—vor at—19-—2 
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| ony question. involved: was the character of the land..). 2+. 


_ Said Stubbs Appeared at the date set for the ie and intro- _ : 
duced: his own testimony and.that of three witnesses, without ob- — 


jection. The hearing was then continued, , by agreement, to allow 


Belton to take the depositions of three witnesses; which constituted 
_ . his entire defense. Belton did not testify. His. objection to the. con- 
2 sideration of: Stubbs’ S evidence comes too late: ..° . | - 
' While the patent from. the State did. not. issue to” Tinton Ww. : 
-Stubbs’s grantor, Frank P. Stubbs, until: July. 10, 1918, it was es- 


tablished at the hearing that the State had issued to. sad: grantor z) 


“a certificate of sale on: November 24, 1860. One of Belton’s witnesses 
. testified that Mose Stevenson, father-i -in-law of Belton. and also of 


ae ‘The motion contends that the Department erred 3 in oan the | 
a testimony. relative to the title: of Linton W.: ‘Stubbs, and that. the 


one of Belton’s: witnesses, ‘was in the employ of Stubbs “ for a good | 


know or not, Belton was. charged with notice of Stubbs? s title, herein 
found to be a valid: one, the records of the parish having shown 
since 1881 that the land. had been transferred to him and that. State, 


county and levee taxes had been paid thereon. See Br a ueeer v. . United: 


States (246 U. S., 69). | 
~The preponderance of the ichmenye was rt the effect that at the 
date of the hearing all but about 25 acres of the land was low and 


wet—of the character contemplated by the granting act, and a wit-- 
ness who had been familiar with the land. since 1859 testified that | 


_there had been no change in its character since that ge 
The motion. for rehearing 1 1s denied. ae 


“GRAY TRUST COMPANY (ON REEEARING). 
Decided February. 8 1919. 


: MIncRat Lanp—Dzposrr oF ‘Limestone, 5 


J long. while,” and it is this testimony and that of another witness 
to which reference was made by the Department. as warranting. the | 
| infer ence. that Belton knew. when he made entry. that the land. had 
‘been. deeded by the State to: said. Stubbs.. But whether he did so — 


=e 


ice The existence. of a. limestone deposit, which is: or ‘may be. used in. con a 


- ~ struction or ‘surfacing of, roads, or aS an ingredient in the manufacture : 
of Portland cement, is not sufficient to subject it to mineral location when. ay 
+. found in a region’ containing immense quantities of similar deposits:more 


ee. favorably situated, and: .not. otherwise possessing: attributes which would ; e 


‘-.... pring. it- within. the. category: of miner al a made. subject to. location pa 


under the. mining: laws. 


| - Vournsana, First Assistant coe 2. 7 eof 


3 This is an-entértairied motion for rehearing filed a he Gray at 
Company in the matter of the, protest of the. Government, against _ 


> 
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- three eared placer mining ieee dencuihated ‘he Emigration a : 
- ~ Rock and Hi ere on Rock Nos. 2. and 3 embracing the Wd NBe 8) 
—4,W. 4. SE, }and-W. 4, Sec. 22,T.1N.,R. 2 E., Salt Lake City land. 


| district, Utah, fohieceit ‘the: Department by. decision: of June 1, 1917 


[not reported], affirmed the decision of the Commissioner’ a the. ee 


General Land Office of February 19, ‘1917, holding the: alleged loca- = | 


| : . tions: to. be null and: void because. et. supported by: sufficient, dis- x - : : 
" eovery: and. also. for want of geod f faith on : the ae es the : mineral 


a ° claimants. - 


The ae in fqasctiens ee to have! een ooabed i In 1909. and | 


“1910, and are within: the limits of the Wasatch National forest: 9 


“ They are also included within’an area reserved “ subject to all legal 


rights. heretofore: acquired under any Jaw of the United. States” from 
all forms of location, entry or. appr ‘opriation, ‘ ‘whether under the 

-- mineral or ‘nonminerall land laws of the United States,” by the act oft 
fae September. 19, 1914 (38 Stat., 14). ) 


February 14, 1911, the Gray Trust: Compa dees as ae 


7 force of the original Tocatots filed application for patent to the area. 


7 in. question, but withdrew. the same February 6, 1912.. The. applica- 7 


: - tion was’by the Commissioner’s decision of April 9, 1912, formally — 7 i 
nery ejected, but. in the same. decision the local. officers were directed to ac 
ne + ‘proceed, against. the claims on the charges: | eg oe . 


A. That no discovery: of mineral has been: made. Behe Fa 
ys ‘That $500 has not been expended. ‘fn. improvements and : ‘development, 


8. That. these: claims. were, not. located in good faith for mining purposes, ae — 


ae for the value. of the Jands. as. a summer resort. and a: site. for cottages and ns hee 


5 camping purposes. 


i ‘Hearing was. lind; after. due. ae 6 on ‘said charges. A rit pie 
| December 9; 1912, with the result above stated. “At the hearing the | 
claimant. sought to.show that the land in question was chiefly.valu- 


ade able, on. account of: deposits of limestone, sandstone, fire clay and) 


a aluminum disclosed. thereon. From a careful reexamination,of the © ~~ 


a record the Department i is not convinced that the land contains fire oF oes 


. clay. in workable. quantities, if indeed the small. deposit referred. tO, 
te aS” such, can. be properly termed fire’ clay;.. or that. metallic aluminum 


| can be: profitably, extracted from. any | substance shown to exist, upon oo 


an the land. ae 
ae. The. motion, challenges: the. correctness of the eco. of the De wate. 
| ~ partment in. so. far as it concerns a deposit. of sandstone situated. ites ae 
_ the northwest, corner of the area- asserted by witnesses for. claimant = 


a to be commercially. valuable as a building stone and to be of the same _. ae 


- character and. quality as the deposits situated on a. tract adjoining i 
-. the area here in question on. the west which had. been quarried and 


a | | disposed of in Salt Lake City, from which the Jand is. about’ 10 miles: my 
ss O raiatad hh connection. with the > motion, however, the claimant: filed 4G js SR 
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iar newspaper clippings whorein” It-is ited ee one ‘LeGrande a. 


en E, Young, president and owner of all the outstanding stock of a rail-. — i 
road company, owning a. railroad ‘constructed for the purpose of 


transporting to’ Salt.Lake City. building stone ‘from: the quarry on... 


said adjacent tract, in. which quarry, it appears, Young’ was. largely 


interested, had ‘after: nine: years of unsuccessful operation of the. 4 


road, sought permission of the utilities commission to dismantle the 
track and equipment and discontinue operation of the road for the 


wee reason, 1t would seem, that the demand there for red and white sand- wy 


~ stone’ of the quarries had fallen off as ‘a. result. of the growth of the. . 


cement industry, just when the line: was completed. This showing. 
very strongly tends to sustain the conclusion heretofore reached by - 
the Department that the sandstone deposits. in: part. relied upon by — 


oS the claimant as 4 basis for one of the locations in question render 3 
- ae the land of little, if any, value, « on account thereof. | . Ce es 
As to the limestone deposits, the existence of which upon portions Fag: 

of the ground i is testified to by claimant’s witnesses, it is sufficient LO. 
wo say that they. have not been. demonstrated to be of such quality asto 


‘give them any substantial value over and above other limestone 


deposits: of that region. which are: there shown. to exist in ‘Immense _ _ 


- quantities and more: favor ably situated with relation to transporta- -_ 
tion facilities, or otherwise to bring them‘ within the category of : 


a ‘mineral deposits subject to location under the mining laws. - - 
_. There are filed with the motion a number of certificates of analysis 
| of samples of more or less argillaceous limestotie alleged to have been 

_ taken from the land, which it is declared form an excellent substance 


for use in the manufacture of Portland cement. It is also stated that 


disintegrated: portions of the same deposits which it is alleged occur. 


in Immense quantities. on. the: land, make a very | serviceable road sur- 


facing” material which has been and is. now being used by the’ 
_ authorities of Salt Lake County: for that Upon with highly bene- e 


ae ficial results, 


ey taining laws. 


~The. Department i is not Ge ‘However; that. as a Portland? 


aa cement ingr edient the deposits referred to are of such an exceptional 


. nature as to warrant the adjudication as-minera] of. land upon. which |. - 
ee they may be. shown to exist.. Nor does the mere fact: that. a deposit, : 
-- is or may be used in the. construction or surfacing of roads render *: 
land upon which: it occurs ; mineral land within the, meaning of the & ers 


ee : 


For the reasons ated no ppoand: is eon to. disturb i deacon Ce 
enon of the Department: complained of. ti is: snes al adhered to. and ae 
: the motion for rehearing’ denied, i eee nee 
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INSTRUCTIONS. 


February 8 1919. 


oe Porass ‘WrrepRAWAL—Acr ¢ OF your: 17, 1914—“Resterorey PATENT. oe ae 

Public lands in and adjacent to Searles Lake, California, withdrawn or classt- aw 9 
- fied. as valuable. for. potash, and. Dot. embraced in. an: existing ‘lease “under -. 7 ae 
the act. of. October. 2; 1917, may. be patented - upon’ proper» application, with — Te ae 
the reservation. of the. deposits, to. the. United States: under the a ec of 


the act of: J uly 1%: 1914. . 


- Senne First “Adeibtant Séivetaney¥: ee a ee ee 
“Tam in receipt. of your TConimiseifnee of the: General I Land: 4 Office] oa 


ie 7 letter of. January 98, 1919 (“ FS-D” MAM), requesting instructions : a | 
as to. nine. soldiers’ ‘additional: homestead. applications filed on. ‘Sep- a eS 
tember 30,1918, by Francis. Marion Smith, at Independence, Cali- 5 ie. 


: fornia, under the act of July 1%; (1914: (38. Stat.; 509), as follows: os 


| 05629, lots 1, 2, 3,45 7 and 8, Sec. 6 on 26 8, Be. 43 z M. D. M5 ae 
05680, Jot 4, Sec.'5,.T. 26S.,R. 48 Be ty : 
: 05681, SE 3 NE. 3, Sec. 6, T. 26'S., R. 43 BL; ted ae Se 
05682, SW. + NE. 4, Sec. 6, T. 26S. B. 43 Eas 
05683, SW. 4 NW. 3, Sec. 5, T. 26: S., RB. 43. BL; 
- 05634, lot 11, Sec:.31, T. 25:S., R. 43 E.; 
" - 05635, lot 12, Sec. 81, T. 25 S:, R. 43 EL; FE er ee 
05636, SE..4 SE. 4, See. 31; T. 25 S., R. 43, Wie es be CO eae 
05637, Sw. 4 SH. 4 See. 31, T.. 25. S., R. 43, EL 


| “The above. described lands. are embraced’ in. Piscine order. of 
February. 91, 1918, Potash Reserve No. 2, California No. 1, which 


directed. that they be, “withdrawn from settlement, location; sale, or 


| entry, and reserved for classification and i im ald of legislation affect 
ing nonmetalliferous mineral deposits.” | 
It appears that the. Director of the Geological Survey ae Peporied f 


that all of the lands i im 05629, “except: lot: 1. and those in 056382, 05684. oa 
~ vand- 05635, have been found to be. nonmineral in. character. and. that ar 
i “steps will ‘shortly be taken ‘to. restore, them. to. entry. . The present... ies 
- applications are stated to be. for the interest. ofthe West End Con- 
~~ solidated Mining Company,. which has been awarded ‘a lease. under. 
‘the act of October 2, 1917 (40 Stat., 297),,. Independence 05474, for 
a land i in Sec. 18, TJ. 25 S.,-R. 43. E., and. Sees. 18, 19 and. 30, 7 25 Ss. Oe sae 


- Re44 E., M. D. M., the. company desiring the present tracts for’ the: ; eo 


= ‘purpose ee constructing such. plants as are necessary to conduct ' ‘suc- 


= ; cessfully. its operations. under:the lease.” -You. request. to be advised. : <r a 
_as to whether the applications may be patented, all else being regular, ae 


i with the reservation. provided for in-the act of July 17, 1914, supra. 2 . ; - a 
Section: 1. of the act of July 17; 1914; permits of the entry of lands’) ike. 


- _ withdrawn | or ‘classified as potash, or valuable. for such a deposit, es ee 


: : oe with, a, view, of obtaining or passing. title with a reservation to. the Jes 
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United: States a the deposits on aa of nie the iaade were . | 


ee withdrawn or classified or reported as valuable, together with the 


mae lowing ‘proviso: 


, ~ right to prospect for, mine; and remove the: ae Section 2. PrO- + * 
vides. that the— or ee eae ct er deed CRE Fhe 


ia 


‘bal patent shall. contain: a reservation to. tne United States of: the deposits’ : 


ee on account ‘of ‘which’ the’ ‘lands ° ‘SO ¢ “patented were: withdrawn ‘or: ‘classified or ae 


reported’ as valuable, together with the right: to pr ospect for, thine, and remove: 
the | ‘same, ‘such’ ‘deposits: to. be- subject to" disposal - by» ‘the: United: States: only - 
>. as shall be hereafter expressly directed by. law, Any person qualified’ to. acquire | 
7 ‘ the reserved deposits may enter upon. said lands with a view of ‘pr ospecting, for a 
~ the: same upon. the. approval by the. Secretary a the Interior of | a. bond or. un- a 


crops aid” ‘improvements on “guch ‘lands by reason of ‘stich: prospecting,” ‘the etc 


_ measure ‘of any such damage to be fixed by agreement of parties or by acourt 
. of competent. jurisdiction... Any’ person who has acquired from the’ United 
_. States the title to or the right to mine and remove the reserved. deposits, . should 


Ae the: United States dispose of the mineral deposits | in lands, may reenter ‘and.")) @ 


ew atey 


ea ‘reasonably incident to the mining. and removal of the minerals therefrom, and a 


- mine and remove such minerals, upon payment of damages caused ‘thereby to _ 


the owner of. the land, or. upon giving | a good and sufficient bond or ‘under taking 
therefor in an action. instituted . in “any. competent ¢ court, to ascer tain and fix pee, mee 


ZS damages. x ae ce 
Under section 1 of iis, act of Ocisler: 9, 1917, nies nics des are 
“not subject to the prospecting pet provided for therein. Sains 
2 of that act provides: Oe er ee eee ee 
~ That the: potash deposits in the eublic antias: in. ani? adgsiesnt to. Searles 


Take in what: would ‘be if surveyed townships: twenty-four, twenty-five,. twenty- a 
six, and. twenty-seven south of ranges” forty- -Cwo, forty- three, and forty-four, ee ee 


east, Mount, Diablo meridian, California, may be operated ' by, the United States 
- or. ‘may be leased by ne Secretary of ‘the Interior under: the. terms and pro- | 
visions of this ‘Act. eee ee Re ee eee py ed eee | 


Section 3. of the act authorizes tha ‘Benietary of éhia Triterior to 


| grant the exclusive right to: use, during the life of the permit or lease, = es . 
a tract of unoccupied nonmineral public land, not exceeding forty... 


acres, for camp sites, refining works, ete. Section 6 contains the fol- es 


. - 


y 3 ‘That said Secretary, in his discretion, In ‘making’: any ease “ander this ‘Act | 
i “may. reserve to the United: States the: ‘right to. dispose of the surface of the 

lands. embraced within. such lease under. existing law: ‘or laws hereafter enacted,;. 

| ; in .so far as said surface is. not tecessary. for ‘use of: the lessee, in \ extr acting 

oe and removing. the deposits therein. betat x rs: ae | 

Section 9 of the act provides: fo ee eee ae me 

“That the provisions of this Act shall Iso’ apply to all deposits: of potadetu 


a salts in.the lands of-the United States which may. have been or may be dis- i 
posed of under laws. reserving to the United States the potassium deposits. with. ote S 


. 7 the right to prospect for; ‘drill, mine, and remove the. same, subject to such con- 
3 ditions. as tothe use and occupancy of the surface as. “are or may Rereg) er ne: oe 
e aie by law. a eee | : | : . | 
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| soe echon 12, the deposits - referred to. in chee act of. Octobe 2, an 

e “1917, are subject: to disposition only i in the form and manner provided - 

for in that act... ad 
It should be od that: the proviso is ak 2 eons solely, ta’ : 


“the. deposits of. potash. in the designated townships. No provision — ee 


- of Jaw. has as yet, been, enacted whereby the United States ‘itself may. a 


up : operate such. depérits, and the: Cc ereeny tracts : are not cee in any | : : 


Tease.’ 


| "Tada foo 2. af the act, of I a 17, 1914, an isiaateen depqe ? ia ee) 4 
_ in these tracts, if: patented, would be subject, to. disposition: by. the | aoe. 


_ United States upon furnishing the. security, for damages to the'sur- | . 


face, etc, as- provided therein. . No reason, is, here apparent. why. 


< similar patent may not be.issued for the surface of such of. thesé ‘ 


- tracts a8 are classified to be mineral in character. In fact, such action | 
is in harmony: with section 9 of: the act of. October 2, 1917... ae 
The present case.is to, be: distinguished from. State of. California’: 
et al. (44:L. D. 127), which-related to a naval reserve in the State 
of California, and which held that an application to. secure title 
_ therein, with a reservation of the oil deposits to the United. ‘States, - 
_ should be rejected. | There, prior to the act of July 17, 1914, supra, . 
the Government, in addition to: withdrawing. the land for the purpose . 
of classification and prospective legislation, as in the present. order, | 
had appropriated and dedicated. it to naval purposes, being Naval. — 
Petroleum Reserve No. 1, which directed that the lands be “held for — 
the exclusive use or benefit of the United States Navy until this order 
: is revoked by the President or by act of Congress.” In other words, | 
there was an absolute reservation both of the land and the underlying ae 
deposits for. the use of. the: Navy, but 1 no such. reservation is here a 
present. — 7 | | : | ae 

— You are gore, advised, in vs Anes of. ae Peer 5 


~ that the applications for such of the tracts remaining withdrawn or fey ® 
5 ‘classified as valuable for’ potash, may be patented, with the reserva- 


tion of the: deposits t to the United: States under the act of # July. 17, oa aA 
1914, len ee ag | ay. 


"STOCK RAISING HOMESTEADS—CIRCULAR 523, AMENDED. 
-Insrkverions. 
_ [Circular No. 685. ie 
Bree - Department OF THE » INTERIOR, — — 
op eee ae oe .  Genzran Lanp Orricz, > 
oe ™ Washington, D. 0. iii ts 1919. 


” Reersrers AND. Hace 
7 —Unrrep STATES Lanp OFFICES > 


_ Attention 3 is directed to the second sub- ene of par graph 13 “ Py 


) of circular No. 523 (45 LD. 8-604), ee that, in case eof | 
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~~ conflict. — two: or -more spplicatioas entitled: to asdeanas - 


under sectiou.8 of the act of December 29, 1916. (89 Stat., oy the | 


a Papers be forwarded to this office for ponei tera on. 


‘Tt is now directed: that; before forwarding the papers: in iesondy e 
ance with the above: cited instructions, you: notifythe various appli- 


> -cants for the conflicting. preference rights, that: they will be allowed — 
thirty days from receipt of notice within whichto agree among 


_ themselves upon the division of the conflicting tracts by subdivisions, _ a. 


and that if they: fail to come to an agreement the records will be for- 
; warded. to the. General Land Office. where’ a’ division’ will be: made. ; 
_ If-the parties agree to a-division you. will allow the applications, i in Z | 
| the absence of other objection; in accordance with their. agreement. 
The notices should be sent by ordinary. mail: but you: will note on 
| “your records the date mailed and wait until 35. days: elapse before 
- forwarding the cases to this office unless an pereement is filed. ‘Your 
*. report: spoule indicates when the notices were: > issued. ih 4 
| a a ee ee Chay Tania, 
a4 omméssioner, 
| Approved: 7 ae: = ae, ie | 
ALEXANDER fe Vodrndana, * | | ee ee 
of alert Assistant ; Seoretary. et He Ge sn ais 


7d ae 


i ‘SALE oF RIOWA, ‘COMANCHE, APACHE, “AND. WICHITA TANDS— 
_ REVOKED. ve Nea an i a 


te gs 


““Iysrevorions, : 
_Duparruenr 0 OF THE Twrerror, 
an GENERAL Lanp Orricz, ete 
oo | Washington, D. C. iit eats i, 1919. 
cae Reersrmn, AND ciara a 

an | Gurarin, Oxtanéma. 


‘Papasan eal instructions of January thirty-< ~one nineteen hundred | 


a : : t fourteen. (48 I Li. Dz HBO, are ® hereby. revoked as to future sales. 


 CLay TaLnMan, SS. 
. “Commissioner. on 

| Approved: eee : ed 
ALEXANDER Tr. Voowtsaxa: wee a a ee 
«First Assistant Seoretary. (7 eee 


| Pog a _ DECISIONS: RELATING TO THE PUBLIC LANDS. oo | com Sega s % 


GOLDEN CENTER OF GRASS VALLEY MINING. COMPANY. 


ee “Decided February 15, 1919. 


. “Minane Crar—Townerns Parent —Pnacticy, be ee eee 


ms mineral: claimant of Jand included ina: townsite: patents is: entitled, ony -.. 


se applying for a mineral patent, to a hearing as to the character: of the. land, : | 
. where he makes prima facie showing that, at: the. date of the townsite entry, he 
= such - eae was sere: to. be mineral or: was held under! ‘valid. Sppaee es 


- location. . 


Pak eS Ductstow: Disrineursiap., 


Case of Dower v ‘Richar ds (151 U: ‘S. 658), ¢ cited and Aistinguished, 
| Voontsaxo, First ‘Assistant Secretary? oe | 

-This-is an appeal from the decision of the Gimviissioter of’ ‘he: _ 
General Land Office; October 22, 1918, , rejecting the application of - 
patent for the Roche Rock lode. claim, survey No. 5116, situated a 
the SE. + of. Sec. 27, T. 16-N., R. 8K. M. D. M,, in the ‘Sacramento, 7 
| California, land district, and denying. the accompanying petition of 
said company. for a hearing to determine (1). whether or ‘not any part , 
of the land embraced ‘within. said. claim. as surveyed. for patent was — 
. known.on June 18,1869 (the date of the townsite. entry below. inen- 


tioned); to. ‘ooatain: minerals of such extent and value as to justify ‘ont 


expenditures. for the ] purpose of extracting them, (2) whether or not 
at said date any part of said land was held as a mining claim, which | 
‘possession was. recognized by local. authority, and’ (8). whether any | 
~ part of said land. was at said date a valid mining claim or possession | 
held under existing law. | 


On March 17, 1868, the incoporktoa iver of Gus Valley. ‘fandé | 


oe declaratory statement, under the act of March 2. 1867 (id Stat., , 541), a 


for sundry lands as a townsite, including said. ‘S60. 27; 0n J une,18, . 
1869, said town made entry of certain of said lands, including’ a. part oe, 
of. ead Sec. 27. embracing the mineral claim now involved; and on 

- October 4, 1869, a hearing was had ‘before the register and receiver, = 
“under instructions from the General Land. Office, as to: the character —. 


of the lands embraced in the townsite application. me 


_— | Said hearing was not. initiated by. the mineral claimants’ of. any oo bs on 


a lands embraced 1 In ‘the townsite application, ‘but was directed 1 in pur- ae oe 


7 a, suance of what appears to have been at that time the practice of. the : nae | 


ay General Land Office 3 in. case of. application. for a townsite. ~The 3 Wine, 4 cx o 

ae ‘ing claimants, as well as. sundry preemptioners, were. served with ee 

ak, citations, and some of them appeared at the hearing; but no‘one ap-- 
peared in behalf of the owners of what was known as the “ Drome- 
_. dary. mine,” embracing. the area of the present: mineral. application. on 


: Witnesses testified, however, relative to the comparative value BOF Re 


ae 


non 26°: "DECISIONS RELATING TO THE. PUBLIC LANDS. Even, 


i. ahae eee fob mining: or. townsite purposes. There | was, no 0 appli- 


_ cation pending for a patent for. the Dr omedary mine. 


The local officers’ report. of the hearing to the Commissioner, on ia 


file in the record relating to the townsite, states: 


No. effort has-been. made. to. disprove the mineral. off. these jands; “each: and 


be : every. 40 acre: tract is covered . by. mineral affidavits. of miners. charging the : 
 . Jand as mineral. - The supplemental act. of. Congress, ‘approved June 8th, 1868, 


seems to provide. that town lots" Tay. be proven upon: mineral Jand. 


- Said act of March 2, 1867, supra, permits and: penis the entry” 


ys for a townsite of public lands occupied as a townsite and therefore 


not subject to entry. under the agricultural. preemption laws; its. final 


_- proviso being, “ that no title shall be acquired under the provisions’ ag * 


& of this act, to- any mine of gold, silver, cinnebar, or. copper.” 
The supplementary or amendatory act of June 8, 1868 (15. Stat., 


- | 67 )s simply. reenacts | the permission granted by the original act of 


March 2,.1867, ‘supra, with the addition of ‘sundry provisos, among 
them this, ay ‘that no title under said‘ act of March 2, 1867, shall be - 
a acquired to any valid mining claim or possession ‘field ‘under. the ex-— 
isting laws of Congress.” ” These provisos. ‘quoted from said two acts 
are consolidated and reenacted in the Revised Statutes: as section 

2392. eae , 

‘There appears, therefore, to er ene no iaade ae for the con- 

struction given to said act. of 1868, by the local. officers i 1n, 1 their re- 

port: of the hearing to the Commiesionst: | 
N otwithstanding, the Commissioner, by letter * - G” of J uly 3, 


3 1871, to the local officers, held the lands—specifically, said SE. 4 ‘. 


of said Sec. 27—to be more valuable for agricultural and townsite 
purposes than for. the mineral contained therein. And subsequently 
a townsite patent: issued for certain of said lands, including # the area 
of the present: mineral application. | 

On the strength of the finding of comparative value for townsite | 


ie: or for mining purposes embodied in said Commissioner’s letter of 


1871, the Commissioner, in the decision under. appeal, affirming the 
=e lool officers? action, has denied the hearing sought and dismissed — 
. the mineral application, which is. based on title derived under a 


‘ 7 relocation i in 1879, the possessory. right of the owners of the Drome- ne 
oa dary mine having become forfeited for nonperformance of the re- - 


quired assessment work for 187 8. 
But the decision. of 1871 was cleanly not bindmg as to the oaiads 


a embraced in a mine of gold or “a valid mining claim or possession — 


held under existing laws,” in view of the restrictive provisos quoted — 


, 7 Bae from the acts of 1867 and 1868, supra. Nor was the townsite ae 
~» issued in pursuance of that decision operative to convey title to such — 
tht ground, if ok such was embraced i in its description. Such lands : are 


eS any oe "DECISIONS RELATING TO THE. PUBLIC ‘LANDS. a ee OT 


2 a reserved oe an terms of the townisite: aw, even if the sesrvation | 
| was not expressed in the. patent, - | 


‘In Lalande v. Townsite of. Saltese (82. Te, ‘D. 211), a: pr atest, oF oie oy 
pl claimants / ‘against a townsite entry . ‘dismissed. Lapras ae 


needless for their’ protection; the decision holding (syllabus) : 


AS patent issued. ‘under. the: general: townsite: laws: 0%). #°..* lig: inopetative ey 


= to convey. the title to any ‘lands known to be valuable’ for minerals at: the date. 


of the townsite entry, or to any valid. mining’ claim ‘or. Perce held | under a 


the mining laws’ at the date of such: entry. | 
In the body. of said decision it is. aaa 


“The protestants have instituted. no procasdlriga 4 in ‘the Land 4 Department. look- a 


a ing to. the. acquisition of | the: ‘paramount title. to the’ lands. embraced. in. their — : 


oe alleged mining claims, In: the absence of. ‘such. proceedings, the Land. Depart- 7 ot ee ; 


* ‘ment should not: undertake: to. determine’ thetr rights as to said lands: The 


proper time. to: make - ‘such’ determination” eae will be when‘ application 
for patent. to. the same, or any of them, shall be. filed under the mining laws. 
To:the same: effect: are several other decisions of this Depiziziterit’ 
Hulings De. ‘Ward Townsite (29° Ti ‘D., 21)5 Telluride. Additional 
-Townsite (88 id., 542) ;-Nome and: Snook: Covet al. v. Townsite of 
Nome (34 id.,. 102); On: Review ' (id., 2TBY.: “ATT. these | ‘eases arose — 
_ under the act: ‘of March 8, 1891 (26 Stat., 1095), which. incorporates ‘ 
the same limitations: set t forth i In a the a above quoted, and: also 
; @ proviso that— peek Seistinecte GA oe - ; 


. No- entry shall be made by pas aulnerateveln ‘daimant for surface ground ’ . 
where. the owner: or: occupier of the surface: ground ‘shall have ‘had Possession 
of the same. before the. inception of. the title of: the mineral-vein. ‘claimant. 

| The case of Dower v. Richards (151. U. Ss, 658) is ‘not. contrary 
to the principle of the departmental. decisions cited, the decision of | 


“the United States Supreme Court. adverse to the ‘mineral ‘claimant’ : 


in that: case: resting solely upon a finding of fact. by the trial court 


| that the. mineral ‘claim had been worked out and abandoned | pe - Poin 


to the date of the townsite patent... 


“The appellant makes’ a ‘strong prima. ‘fagie’ showing, Bt ike affi- i a 
dave. filed with: its petition for a: hearing, of six individuals cogni- 
gant of the local conditions i in 1869, that its case falls within the pro- 
: tection: of the provisos. quoted aid. also within ‘that of the* act’ of ee 
March 38, 1865 (13 Stat., 529, 7 80); reenacted as: section. 2886 R Ss: tae? 
= : ; and declaring that—_ ig ae : : 


| “Where mineral veins ‘are possessed, which: possession’ ‘is: ‘recognized. by" he 
a canthorlty? * # * the title to town lots to ‘be Belured. oa be subject to “e 


ae ; @ such recognized: possession and the’ necessary. use thereof. . ag oie hee Se 


The decision of the Commissioner is ‘reversed. ad he} is “directed a 


a v order: the hearing sought by. the: mineral. applicant. In view: of | ee 


a — advanced ages of those o Cognizant of local conditions i in 1869, it is ae 


vent 
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WILLIAM B. ‘NEEL 
‘Decided February 45, 919. 


ty. 


waar! 


4 . ST0cK-RAIsING. Homestsap—Exrny IN Lino oF Rouiquisne Byrey. ' 


_ One. who relinquishes an entry, made under the provisions ‘of the. homestead - 


laws, embracing an area of: less than 640 acres of land of the character: . : 


at is -. described in the stock- raising homestead .act of ‘December. 29, 1916, iin: order 


oe ws to avail: himself. of the: privilege. conferred by. section 6 thereof. to. make an. : to 
. entry. for. the full area of 640 acres in lieu of the. former. entry, ‘must. ‘sup |. .. 


€ ‘- port such application. with corroborated. showing fully: meeting: ‘the ‘require- - 
, oe ments of the act and regulations thereunder, . but» he is © not required. to. 
2 tes comply also with the. terms of, the second homestead. i entry ‘act. of Benton: a 
| _f sber 5,. 1914. re ee ee ee ee re oe 
Voonrsanc, First “Aasiatand ‘Seoretary)* PAE ela Foe eee, 
+. April. 16, 1917, William B. Nehl filed “application 0 034379 9 to Gaia: 
eS second hotiestuad entry under the act of F ‘ebruary 20, 1917. (39 Stat., 
926), for the N. 4, N. 4 SE. 4; N. 4 SW. 4,.N. 4 s. 4 SW. 4; and 
~ lots 1l-and 2, Sec. 17, T. 20 N., R, 21 E.,.B. H. M. containing ie 55 
acres, I: he. Lemmon, South Dakota, and district. : o * 
On: that day he also filed a. relinquishment. of hottiestead: ae : 
032864, made under section re on the, enlarged homestead act for, 160 
acres, : 
On July. 23, ‘1918, ‘the: een of the. Gantrat and: Office | 
: decided that. ae entryman was not qualified: to. make. - said entry — 
034379: for the amount of land. applied for, because, having relin-» 
quished his. entry. 032384, his right to. ‘another entry. in place thereof 
is governed by the provisions of the act. of: September 5, 1914 (38. 
Stat., 7 12), which required the applicant. to show, among other 
- things, that. his former entry was. lost, forfeited or. abandoned: ‘be- 
~ cause of reasons beyond his control, and. the Commissioner held that, 
- the facts. shown, did not warrant the. allowance. of a. second. entry. 


at i under. said act, from 1 which decision ‘appeal, was taken to the Dex , 


partment. 
~~ The: eal eaniends that. he ad. non ‘eunquihe ts | 032384 / 
“to bring his subsequent entry. within the terms of said: act, but, that on, | 


a the. contrary he was endeavoring to comply with the terms of section 
6 of the act of December 29, 1916 (39 Stat. 862): interpreted 3 in para- 


5 . graph 10a, of Cireular 523. (45 T L. D., 625, hii Said: ‘section, on. reads’ | 


7 as follows: 


“That any. person ‘whol is 5 the head of a “family, or who has. arrived at. ine age Coglga 


| : of twenty- one years and is a citizen of: the. United. ‘States, who. has entered or. 


z acquired under . the homestead. laws, prior | to the passage. of this act, lands of : ; 
the character described in this act, the area of which is. less than- six hundred = 


a and. forty. acres, and who is: unable to exercise the: right: of ‘additional entry : 


herein. conferred - ‘because no. lands subject to entry ‘under this act adjoin . ‘the ~~ 
>. tract so entered. or acquired or lie within the twenty- mile: limit: pr ovided: for. in a 
_ this act, may, upon submitting proof: that he resides upon» and has not. sold ~ 


7 the yn: ‘SO entered or acquired and against which land, there are no > encum- ne 


AT " DECISIONS | RELATING TO THE PUBLIC LANDS. a 29° ae 


3 brarices). relinquish: or ‘reconvey_ to. the ‘United States. the: jana: $0: occupied, | 
entered, or acquired, and in lieu, thereof, ‘within the same land- office district, 7 


may enter. and. acquire title: to. six hundred: and forty acres of the land: subject to * 


v entry under this: act, but, must show compliance | with all the provisions of this : = are | ae 


ne act respecting | ‘the: new entry and: with ay the: provisions of oe homestead o 
“laws except as modified herein. a. Pak. Bs | ae | 


~ The entryman’ urges ‘that't the land: d relinquished" was sé ecktainin aE 


| land of the character described in‘ said act, but. that hé was unable.to | 
exercise the right: of additional entry because no lands’ subject. te 


me entry | under: said’ act adjoined. the tract. already entered, or were Se 


2 within twenty milés of said ‘tract; that he resided upon. “cai land, 


-_ and had not sold it nor the improvements thereon; that there was no — is 


. encumbrance against said land, and that ‘therefirs he relinquished i 
said land to the’ government im order that. he might acquire title to 


ane the land described’ in: entry 034879; now pending. » Said lands ap-. 


ce plied for were: designated as stock- -raising lands by order dated May 


| 10, 1918, ‘and the other facts alleged by the entryman, and necessary . : | a 
see to care with the terms of said law, appear to be established, except ae 
~ that the land: oe sens ai had not. Soe designated: a as | stock- TuieIng ee | 


and: 


But the law does not: require that: the Lind relingdished shall have - 


ae actually designated as. stock-raising land at the time applica- edhe Saat 
tion for other. lands is made. Tt: merely states that: the land ‘relin- Se ee 


~ quished - shall be of that: character. “And if: in: fact the land relin- 


_ quished is” ‘stock-raising in. character, even though not. designated, a - fog | 
the fact that the applicant had made. ‘and. relinquished such a home- - 


3 é o stead entry us in this case will not deprive him of the right of taking — . . 
es EP land, if he complies with the rest of the terms of said 


- And he is’ not ‘required to comply also with the terms of the | ss [ a * 


ab ‘of September 5, 1914, referred to by the Commissioner. 
an This entryman regularly filed an application to. have the ania 
c applied’ for and the land. relinquished designated as stock- -raising ‘“ 


: ~ land, and should the: designation be made, his application should be” pie 


; accepted for the amount of land. applied for. 


The decision © is reversed and ee case. remanded for : action con- ee oe 


_ sistent herewith. oe: 


fs 


“Decided February I 2 1919. 


—, 2 EINTARGHD ‘Hownsrean IN: ‘ano—Acrs OF . June 17, 1910, AND. > Sepia: 5 : 
1916. athe Pe eg on oe ee ee ee 


"While originany: the: venlarged. homestead act of February 19, 1909, did - 
not. apply. to. lands; in the. ‘State. of. Idaho, its provisions. were extended 
- thereto by the act of June mle 1910 ; and the. amendment. of: July, 3, 1916, 
: adding section. 7 to the original : act, was. Ukewise extended by act of Sep 
- peter © a ae ee ee er eo a 


STEPHEN BACON, a ak : 3 et CS aes 


80 . oe "DECISIONS, RELATING TO THE PUBLIC LANDS. re ae 


9 _ Fbimtasxa First Assistond: Seoretary: 


Yee ‘February. 2, 1900, Stephen Bacon. made ‘iota aie on the 7 
SW. 4, See.. 17, T. 49 N., R. 4 W., 160 acres, Coeur d’Alene, Idaho, — 


land district, ne. same. being. Indian lands opened to entry under the. — 
| act of March 38,1891. (26 Stat., 989, 1031).. Commutation proof was _ 
cg 4 submitted ‘thereon . and. ceracate: issued June. ‘16, 1903, which was 
“4 followed by patent: September 9, 1904. : | 


- December :3,.1917, Bacon: filed ndditional Bomieatead pee 


7 O1SB45 for. the. NE. 4,Sec. 30, T.. 39. N., R..69 W. , containing. 160: acres, 


Douglas, Wyoming, land dicbuict: ander Section. of the enlarged 


- homestead act. of, February 19, 1909 (88: Stat., 639), as amended by : : 


: ae act.of July. 8, 1916. (89 Stat., 844). me 
_.. On the same day he filed. hie Splice 015546 onder tis oe _ 
7 ape) homestead -act. of. December 29,1916 (39. Stat., 862), for the 


4, Sec. 29, T. 39 N., R. 69 W., ‘containing 820 acres. These: appli-- a 


mitens were accompanied by petitions for. the designation of all the 
‘described. lands under said respective: acts. : 


. Both of said applications were. rejected. by. the local. officara: ines oe 


4 under the enlarged homestead act upon the ground that said act did ~ 


not. apply to lands in the State.of Idaho, and that under the stock- 
raising act for the reason that: the application under the enlarged — 

homestead. act had been disallowed... : es 

«May 4,.1918, the Commissioner, of the General tant Office i in his | 
: decision upon. appeal said. that the. local officers. erred i in holding that. 


the. enlarged. homestead act. did not apply: to. lands in the. State on : 


2 Idaho, as such homesteads i in, that State were provided for by the act. 


of June 17, 1910. (36 Stat., 531), and that. the act of July 8, 1916. (89 ~ ; 


— Stat., 344), amended, the. original enlarged homestead. act by adding 


section 7 thereto, which. was by the act of September. 5, 1916 (39 - 


Stat., 724). extended to the State of Idaho; that accordingly there ieee 


“was no reason. why. Bacon could not. make such additional entry in 


i. “Wyoming under. said section. 4% of the enlarged homestead act. as — 


- amended, provided that the designation. requirements. as to both the = 


ke tracts: embraced ; in. his original entry. and those i in | his: additional ap- ie 
| plication were complied with. as ; 
Regarding the stock-raising iponesuon: it 7 was oa that ; as ae 


‘ne . ey does not authorize an. additional entry outside of a radius of | a 
_ twenty miles from the original entry, said application could not be 2 
entertained for the land applied’ for in the State of Wyoming. Ac- 


_ cordingly the application under the stock-raising act was rejected... | 
| The application under section 7 of the: enlarged homestead. act wi 
sinended was: returned «for: suspension - pending. designation of the _ 
land applied for r together ‘with that i in Idaho covered ea his. or iginal | 

| entry. ae ener Mee ms 
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The. detision: ‘apeoaled from was modified scobrdiuslly: aad atten- Bee te 
tion was called to the fact that the designation petition did not cover. ~ 
ie land situated i in Wyoming, but merely that included in the Idaho © 
entry, the same apparently being an oversight 1 in the preparation of | 


- the petition. The: local officers were directed to notify. applicant: to 
execute’ and file. a ‘supplemental petition correctly describing all ‘of | 


the lands’ of which the, designation i is sought under. sald’ Co | - 


homestead act. 


The ooleant oe appealed to the Pepectvent. frém that part: ‘of vg ce 
_ ‘and decision rejecting the application under the stock- -raising act, and ee 
itis urged i in support thereof that the land i in Wyoming embraced in. ue. & 
| the application | for: additional entry under the. enlarged homestead ae 2. 
~~ act “should be construed as a part. of the original homestead entry,” 
and that the same being within twenty miles of the land applied for — 


under the stock-raising act, the entry of the latter should be allowed. — 
- Regarding the application made under the ‘stock- -raising . acti, the 
case appears to come under. the rule. announced i in the: Makela. case, 
wherein Departmental decision was rendered. December 27, 1918 
(46 L. D., 509). In. that case Makela had in 1897 made homestead , 
entry for 160 acres of land in South Dakota, upon: which final certifi- | 
_ cate was issued in 1903, and patent followed. The land having been 
designated under the act, of February: 19, 1909 (36. Stat. , 689), he, on 
October 18, 1916, made an additional. entry under section 7 of said © 
act. J anuary 25, 1917, he filed: ‘application to make an entry under 
the stock-raising act: of December 29, 1916, which was rejected for. the 
reason that the and. applied for was, not within twenty. tniles of the 
tract.embraced: in his original entry. ee co ee “ar 
S The Department i in its decision. i in that case said: . 
If: it. is ‘kept in tind: that the first entry under the stock-r -raising ; act is. ‘hot. an 


; additional entry under that law, no matter ‘how, many prior entries. under: other i 
_. homestead. laws have been made, the provisions as to making additional entries. 


will be. more readily. understood. In the opinion of ‘the Department it was pot oe 


the intention of Congress to. ‘Himit | the making ‘ ‘of ‘original entries under the 


act to land within twenty miles of former perfected. entries under other-laws. 
_ But it does limit the making of entries to land-within twenty miles of the land See 
embraced in former unperfected. homestead entries under this. or other: aes and. as 


to perfected entries under this law. 


Ati 18 therefore not necessary. that the lind einbraced i In thd ‘ applicn- : ae ¥ 
- tion in this case, under the stock-raising. act, should be within. twenty > 
miles of the land in the State-of- Idaho covered by: the former aa te 


fected entry, as held in the decision appealed from. © oe 
Accordingly, following the decision 1 in the Makela ¢ case, at dénidio’ a 


08 the: Commissioner. herein j is. reversed, and the case is remanded 1 for os eae 
- further: consideration and a action in. ‘the Hight: of that: decision, - bee on Ga 
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_EBNER @oLp MINING COMPANY. Viz T c. HALLUM 1 ET AL 
ee Decidea February 19, 1919. 


Movie Cramm—Norrer. oF MILL SITE ieee, | ; 
Notice of an application for mill site under. section 2337, Revised: Statutes, . 
- located. for. mining and milling purposes in. connection. with a lode mining © 
- claim is accorded the same force and effect ¢ as that care to a notice of the. ou 
application for the vein or lode claim. 7 | | 7 


| MINING Cram —Mun SrTE—ADVERSE PROCEEDINGS. 
In. order ‘to ‘protect his rights, one claiming. a mill Site: aaaee section 2337, 


~ Revised Statutes, is. authorized and required under sections 2325 and 2326 ae 


: - to institute adverse proceedings against a conflicting application: for mill 
; : site patent’ under said. section’ 2837, and such proceedings. properly insti- 
Pe Gs tuted: constitute a bar to further action. by . the Department ua the adver se ’ 
oe suit. shall have been decided. 7 = bade ah oye? 5S eee 


i DEPARTMENTAL Drcistow DrsTInGursHEn, 
- Helena, ‘Ete, Co. 2. Dailey, 36 Li D., 144, distinguished. 


 Voarsaxe, First Assistant Secretary: sean Ware Be Oe 
oo ~The. Ebner Gold Mining Company has. seep aed from the decision | 
. ‘of the Commissioner of the General Land Office of July 9, 1917, 
directing the rejection and dismissal of its adverse claim 08597 
against the mineral application 03484 of f bee GF ‘Hallum et al., for the - 
Arimildia_ and- other lode mining claims and the Hile Nos. 2 and 3 .. 
mill sites, SUnyey No. 1048 A and B, situate in the J new, uae 
land district. ae | . 
The company, also opened: ay ee) hauieh of the a 
_ decision as rejected its adverse claim 01760. against the soldiers’ addi- 
| tional application 01651, of Richard F. Lewis, for certain land situ- 
ate in the same district, but has filed a motion to dismiss its appeal 
from that action and said motion is granted. | poee | 
The application. of Hallum et ai. was filed ence 18, 1916, and 
contemporaneous publication and posting of notice thereof was had 
for the statutory period. ending ‘February 26, 1917. The adverse. 


7 5 claim: against: said: application was filed April 27, 1917, and alleged — 
that the Hile Nos. 2 and.3 mill sites included in the application con- 


flict with two mill site claims known‘as the Taku and- Grand Review, 
located and owned by the company > ee es | 


“That ‘at the time of the location ‘of said Taku and Grand Review. mill sites ba 


oe by the’ adverse: ‘claimant herein it. owned and was developing and, opening up.a 


-number. of: valuable lode mining claims -in. close” proximity to said ‘mill sites. and 
a at an elevation up the mountain side from said mill sites.to. make the. said. mill 
sites ‘very valuable. to be. used in connection with the development. and opening 


= up. of the large ore bodies embraced within: the lode mining claims ‘and property . 


= then’ ‘owned . and being developed by said protestant and. adver se Claimant ; that 
- all of said lode mining claims are contiguous to each other and form one con- | 
— tinuous group of aes and are known as the Ebner Mine ;, that said Ebner 
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Mine as. well : ‘as. said Taku and Grand Review mill sites < are. contiguous i “each “a 
other and are situated along Gold. Creek . ao short distance from. the. City Of. sy 
Juneau, Alaska ; ‘that at the time of the location of said Taku and Grand Review 
 poill sites. the Ebner. Gold Mining Company, adverse claimant herein had after - 


an expenditure of: several hundred thousand: dollars. ‘opened ‘up. tremendous ore - 


| " bodies. earrying gold‘andhad'a main tunnel cross cutting the formation and a 


- yein system 8x 8 ‘feet in the clear‘and 3,600 feet, and’ had 8,000feet of'develop-) 
ment work done upon said property’ in addition to the construction of five stamp — Poe 
sampling and milling plant. and air ‘compressor, and: had: appropriated and. used hi 4 
the waters of Gold Creek by. constructing | 4,000 feet of flume. and. about 450° - 
feet of pipeline. to: convey said water.to said Ebner Mine for the purpose. of. de. ee 
oe veloping: and opening up. the ore bodies. therein contained, -— 


| That: the adverse claimant located said Taku and Grand. Review ) rail sites. ; 
: for the. pur pose of using the same in. connection with, the treatment and reduc- ; 
ies of the. ore bodies. to be. mined. from said mining property. at 6 


: . The j 1 dividual lode claims comprising the: group pafeiret to in thie. kee 
| adverse claim as the Ebner Mine and for ‘use in connection with 
' which the said. Taku and Grand Review mill sites are ‘alleged. tohave 


been located are not. named..i in the instrument, but it otherwise ap- 


'pears’from the record i in the case that the group consists of 11 claims, eee 


ae, 8 of which appear to have been patented: - : 7 
“Tt is" urged by” appellant that the ceca, Pee is. . allowable 


0, under the provisions of section 10 of the act of I May 14, 1898 (30 Stat., 2 ; oo 
409, 414). ‘It is. sufficient: to say, however, in answer to this conten 


a - tion, that. the adverse claim was not filed. within the period prescribed — 


- by said act and for that Treason: would i In no event be. entitled. to con- 


i sideration under the act.:- 


The instrument, on was filed wien fits péribel prasoriiied by’ 
the act of June 1, 1910— (36 Stat., 459), which declares that in the 


District of Alaska adverse. ime authorized and provided for in | 


. gections 2325 and 2326, Revised ‘Statutes, may be filed ‘at any time” ot 


a during the: ‘period of publication or within 8 months thereafter. ‘It 
further appears that suit has been instituted in support of the adverse. 


claim and is now pending. The case: therefore presents for depart : 


- mental determination the question, as’to whether one: claiming | a mill: . 

| site under. section. 2337, Revised | Statutes, is required or. authorized © | 

under: sections 9325 — ‘and 9326; Revised: Statutes, to institute adverse. - 
te proceedings against an application for patent to ‘ said ground under _/ 
sa the same section: in order to ae his cae : ne “hie ge 


Said section 2387 provides that— 


“Where nonmineral: land not contiguous to the - ‘vein or Jode: is “used or oceus 
~ pied’ by. the: proprietor of such vein or lode for mining or. milling: purposes, such 


-nonadjacent. surface. ground may be embraced and included in-an = application — as 


_for.a-patent for. such vein.or lode, and the same. may be patented. therewith; sub- 
ject to the same preliminary requirements a as to EUnves: and notice as are > appl -, 
cable to veins or lodes, eee i gee ee, | ne Gs 
_ - _ 115594" —vor 4—19—8 rt ae ea 


Brae 
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| By assign 2395 it was s provided that upon the filing. oF: an sapped — 
oe tion for patent. ito a lode ‘mining claim notice thereof: Shall J be ® Pu ve 
- on lished and posted for a, period of 60 days and. that Sig Gat Seat 


It no adverse. claim ‘shall be. filed with: the register. and the. receiver. noe the: - 


proper. land: office at the expiration, of. the sixty days. ue bublication, it: shall: be. | 


- Section: 2326: provides't that - 


. ‘Where’ an adverse claim’ is filed. during the period of publication, 1 it shail be _ 
upon’ oath of the ‘person or persons making the same, and shall show. ‘the — 
~ nature, boundaries, | and extent of such: adverse claim, “and. all proceedizigs; me . 
” exéept the publication: of notice and making and filing ‘ot the. affidavit thereof, 
shall be’ stayed ‘until the controversy, shall have . been settled. or. decided by * : 

. = eourt of competent’ jurisdiction, or the adverse claim waived. ‘It shall. be: the 

duty of. the: adverse claimant,. within: thirty days after’ ‘filing his" claim, to” 

. commence proceedings. ina court of, competent, jurisdiction, to : determine. the .. : 
question of the, right of. possession, and. prosecute ‘the same. with: reasonable. 
diligence ‘to. final judgment; and a failure so. to do shall. be a waiver of his. 
adverse claim. ‘After such judgment shall’ have been. rendered, the party entitled: 
to: the’ ‘possession. of: the claim, or any portion thereof, may, without giving fur: | 
ther. notice, file a certified copy. of. the: judgment-roll. with the register ‘of the: . 

: land office, together: with the. certificate of the surveyor-general. that: the requi- . 

site amount of Jabor has been expended or improvements made thereon, “and the: 

description required in. other cases, and. shall pay to the receiver five. dollars 

per acre for’: ‘his. claim, together with the proper. fees, ‘whereupon the whole 

proceedings” and ‘the judgment-roll ‘shall be ‘certified - by. ‘the. register ‘tO | the | 

Commissioner. of the General ‘Land Office; and a patent: ‘shall issue. thereon for - 

the claim, or. such. portion thereof. as’ the. applicant. shail: appear, from the, 


$ decision: of the court, to rightly. Possess. - 


| The foregoing, provisions were. honk: diac! ee inte: ne on 
| Revised. Statutes. from sections 15, 6 and 7, oe of the a a 


, eral mining act.of May 10, 1872. (17 Stat., gt). 


In providing: that,a, mill site claim may, subject to the same. require- . ee 
- ments as to preliminary. notice as are applicable to veins:or lodes, be. 
< embraced. and: included. in .an: application, for patent. for the. veln. - | 
- orrlode with. which. the. mill site is used or occupied for. mining or. 
milling - purposes, Congress clearly. intended that notice of the ap- 

‘plication for the mill site should: be accorded ‘the same force and: -° 

a effect; as would be. given a notice of the ‘application for. the vein or. | 
. lode. . ~The effect of such notice: of. application. for the. vein or: lode. - 
‘is, In the absence of adverse claim filed within. the prescribed. period, — 

7 tos give. rise to:the assumption under. the. provisions. of section 2325, _ 

rae | that. no. adverse, claim exists - and.that. the. applicant: is. entitled. to a ae Be te. 
a: patent, and by. section 2326 it is s provided. that notice the applica. a 


\ 
pre 


:  patént 6 te a suiloabetuil: adverse claimant gee ‘with. the ‘peqires | 
_. ments of the section, to all or such portion of the vein or lode applied. 
Aa _ for. as a successful litigant shall’ ees from the decision oe pe ae 


2 court t to o rightly poe 


ae assumed. that the applicant. is. entitled to a paneer * > and thatno.ad- ie 
ae verse claim. exists. Bites ae cnt ots Sane SONS ty 8g aa ee Ky ot tne. EY vat 
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_ Considering ‘these provisions. together, which, as before stated, ~ oe : 


‘is Se. opinion that. they. not fale permit but require: > iprosecution’ Oo 


a adverse. proceedings ‘by -one claiming ai mill site: in: conflict: with ; a = 
as another’ mill site embraced 3 In an: application for. patent. - While tHE Mo. ee 


| ‘ : precise question | has not heretofore, SO. far as the Department: can find, a 
been. passed. upon: by: either ‘the courts or the Department, it’ is ‘to: - 


- -. noted: that the’ courts, both. Federal and State, have recognized mill © a 
| sites as. proper subjects: for: adverse proceedings and: have entertained rier ek. 


- adverse suits respecting them. : Durgan V. Redding (108 Fed., 914); _ 


Shafer ». Constans (3 Mont.;, 369) ; Cleary ‘v. Skiffich (65. Pac., 59). e ae 
os Itis true that: in: Helena ete; ‘Company 2. Dailey (86 L. 'D., , 144), oe aks 
the Department. held. that, said’ sections. 2325 and 2326 do not: require eae 


- adverse. proceedings ‘in court -by .@ mill. site claimant in order to~ 


ae ‘protect. his’ rights’. as: against an application. for patent toa lode a ee oe 


claim in conflict. with the mill site, but that. by protest proceedings i in | 


| 2 the: Land Department the mill site claimant.can litigate: all matters , epee = 
relating: to the ownership. and validity: of his claim.’ In-that case, = 


. es however; the fundamental : ‘question was as to. the character: of the 


~ Jand in: dispute and: the. departmental: ruling was based: upon thee et 
a - ground. that said: section: contemplated” judicial proceedings todas, 73 
. termine. only. the right: of possession as. between claimants under the . © 
- mining: laws and not'to decide controversiés respecting the character =! 
of public: land. “n- the: case: at. bar; however, both parties: are claim-) oe 4 
| ~ ing: the land to be ‘of: the. same. ‘character and. subject to. disposition ee ee eee 
under: the: same: provisions . of the ‘law, the: only question: involved’ 
_ being: as to which of the e parties is. ‘entitled to Leagan under: sad ee } vere 


"respective locations. hee 
“Its accordingly: held that: the Gdveie eae of appellant is ; prop- : et ae 


a ; erly: filed and that the. same ‘constitutes a. ‘bar-to. further ‘proceedings ae SS 


~ bythe: Department: ‘until the. adverse suit instituted thereon, m. shall oe os 
| ~~ have: ‘been determined. cate s oo Pe ae 


“Fhe, decision appealed fi from i is 5 accordingly reversed. 
_ELDOW: A. McMAHAN. 


Decided February 19, 1919. 


opti Homesrean _APPLICATION—APPEAL FROM REsECTION CHANGE or ‘Insreverrons. 2 ae 
| Where a homestead. ‘application. is. filed for. a’ “tract: ‘classified as timber: Jand, Boek Ae a 
die _ accompanied - ‘by, a ‘petition , for. reclassification, which. application is Te z ie 
.. jected because. of, failure ‘to tender’ one-fifth of the purchase price, and. a ee 
aa od applicant | appeals therefrom;_ ‘subsequent ‘instructions directing the Tejec- . ie 
“tion | of | all applications for ‘lands. ‘So classified. will prevent: the applicant ane 


was ice from - securing: the suspension: of ‘such: application by, theredfter Mepositing. See - - a 


ae og > 7 une 2 Feanired: payment, of ‘purchase money. 


i 
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% Vosersanc, ‘First Assistant Secretary: 


- Eldon: A. McMahan has appealed froin a ‘dssiaién fe the Cone o —_ 


oe sioner of the General Land Office, dated. October 4, 1918, rejecting o - 
> lS application to make homestead entry under section: 2of the act 


of April 28,1904 (33 Stat., 527), forthe SE.$ NW. 4, Sec: 10;SE-$ 
SW. &. SW. 4 SE. 4, Sec. 3, T. 34 N., R. 30 E., W. M., “within the 
Waterville, Washington, laid district, ds: additional to. homestead _ a 


oe entry for the NE: +:NW. 4, Sec. 10, said township and: ee the ‘ a 


- lands being within the former. Colville Indian Reservation. | 


June 14, 1917, McMahan applied to. make additional entry — as 


a said land. The tracts. are classified as. timber land. The same date: | ae 


the local. officers. mailed notice of. rej jection to the: applicant, assign- Si 
ing as reason. therefor that the: land was classified as timber land and , . 


? ~~ not subject to. entry; that. the. applicant: did not tender one-fifth of | 


the purchase price of the land, and that the as cee was. not in Pre 


proper form. 


_ June 27, 1917, soplenes filed an. applestou: on the proper: ae ae a 


: to make. add conse entry of the said land together | with an applica- 


tion for reclassification thereof. In rejecting. the second applica-- » 
tion the-local: officers assigned. as reason therefor, that applicant Cid... °. 7 


— not tender: one-fifth of the. purchase. price of the-land with his sper 
cation. » Applicant. appealed to the: Commissioner, and, on: July,-6,; 
1918, the Commissioner affirmed such. rejection... August oie 1918, : 


the local: officers - advised. the Commissioner: that. applicant had on, 


_ that date. deposited: one-fifth. of the appraised price of the: land: for: 
: which. ofticial: receipt had been issued. October 4, 1918, the Commis- 


~ sioner advised. ‘the local officers. that at the time ae: application was: 

filed, under the practice then in force, the application. should have 

.. been received and suspended. had the required payment of*purchase 
money been tendered, but that the present practice, however, requires 
the rejection: of applications for lands on the reservation classified’ ©. ~ 


| as timber. He further stated that such practice. follows instructions: 
eae given the local officers by telegram dated July 13, 1917, in which they» tae 
+. were directed to rej ject such applications and ordered: that! the ‘Tejec- ac 


~~ tion. stand. The case is before the Department : cn Appeal by appli- -_ | 
“ cant from the last mentioned decision. .-* see 
~The record has been examined and | no. aide reason. appears: for hoe 
disturbing the-action. taken. by 1 the Commissioner. Applicant gained a 
no rights by the filing of his application of J une 27, and he was given 


ae netics ‘upon rejection of his application of June 14 that. it was neces- - 


sary. to deposit one-fifth of the purchase money with his applica- 7 8 


—_ tion. * ‘Notwithstanding ‘such knowledge, he failed to. deposit such. 7 
+ amount. with his application of June 27, but. attempted to. gana 
ge a, baie right by ee a — for reclassification. Had ihe ae 


3 
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é “deposited “a a. Requisite émnouint: tindér the practice at that: find; his ia 


a _ application would have been received and suspended “pending: field oe : 


| “investigation. ‘Having no rights in the premises, he can not com-— ae A 


1 oe plain of: the subsequent change of practice requiring the rejection. a es 


~ 2 Of: applications. for Jands on the reservation classified as ‘timber: of 
aa 7 the local. officers. were notified on J uly 18, 1917. a 


"The. decision -appetled from i is s affirmed, 
| SMOTH v. ‘-EDGMON.. 


‘Decided February 19, 1919. 


. —— Apemayrt—AMenpMnnn—RetinquisHMEn - OF » Brey, ae 
“Where a. contestant appeals fr om a decision holding that. the ees contained . 


in his affidavit’ are insufficient; he does not by so doing forfeit the right: to = : 
- thereafter. file an ‘amended affidavit:of contest, and where a relinquishment pre 
‘of the. entry. under: ‘attack is filed: after the affidavit has been so. amended, bl 


ete will. be conclusively. presumed to have been induced by the contest. 


| --VocEnsana, Furst Assistant Secretary. . 


‘George Ww. ‘Edgmon has appealed Scorn the ‘dstision of the “Oba 

- missioner of the General Land Office dated’ April 4, 1918, allowing | 
—. the application of ‘Laura E.. Smith to contest. his homestead entry 
for the W.S NW. 4 4, NW. t SW. 4, Sec. 98, NE. i i NE. 4 4, Sec. 29, 
T.28.,R.2E., H. M., within the Eureka, California, land district, 
and’ granting nee a preference. right, in view of the relinquishment | 
filed by Edgmon during the pendency. of the contest, to make. appli- a 

cation to enter the land within thirty days from notice, ! 


The entry was made Jute 7, 1910, and on August 28, 1916, ‘Laura C2 
_ E. Smith filed contest against same, charging that entryman had | 
abandoned. the land and had not cultivated the ‘same as required: by — 
law. Contestee filed a ‘motion to dismiss the contest on account: of 2? 
the insufficiency of'the charges, arid the local officers transmitted the - 

record to the. Commissioner with a request for instructions. January. ~ 


/ 8, 1917, the Commissioner held the charges insufficient and allowed “n 


a Gontostant thirty days. from. notice in which to file a properly. So ee 
_ roborated, amended. affidavit, or to appeal. . Contestant appealed and 


on June. 8, 1917, the: dein of the Commissioner was: affirmed by . 


aa the Department. ‘By Commissioner’s letter’ i H Or August, 7, S917, | 

“ee the case was closed, leaving the entry intact. Pao 

fap @ “Tt appears. that on July 12, 1917, after: nage of deparenaned: no 

<a ‘detision, the contestant filed.a properly amended affidavit.of contest, — . 
| the charges contained i im which, if established, ‘were sufficient to can- 


: ‘cel. the entry. This. application was accepted and. notice issued, oa 


a whithry was. served 1 August 6, AOL. "September 1, 1917, a + relinquish i 4 . 2 


e 
-) 
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. aa a of ae entry. was. 5 filed, accompanied. by Edgmon’: Ss tiniber uy . 
stone. application for the land, -whereupon, the local officers rejected me 
the amended contest, holding: that the right to file an amended con: 


test. affidavit had been forfeited by taking an appeal.to the Depart he 


ee ment from the Commissioner’s decision of J: anuary 3, 1917" ie ag 
> <The record has. been. examined. and no valid reason: appears: for — 
disturbing the action. taken. by. the Commissioner. | As held by: him, ce 


= * the: appeal aforesaid can not be considered as a waiver of con-— : 
_ testant’s right to amend. The only question involved i in said appeal a 


- was the sufficiency of the. original affidavit, and the right to amend | 
same was not lost or forfeited by taking: an- appeal. Whether the 


second: affidavit be considered as an amendment of the original or — 

as a new contest, the relinquishment i in the face thereof must be con- a 

4 sidered to be conclusively presumed to have. been | induced ° by. the e 
~~ contest. “Hence. ‘the’ preference right of: contestant. attached.” ‘imme-. 


{ diately: upon the filing of the relinquishment. and contestant: would. 


— have thirty days from, notice within. which to exercise her preference - 
ta right. | ‘It further’ appears from the. record: that. contestant: was noti- | 
fied by the local officers on April. 13, 1918,. of:the Commissioner’s 


decision of April 4,.1918, and that on ‘May 13, 1918, she filed timber 
and stone ‘application ‘for the land. The ‘timber and stone applica- 7 
: tion of contestee, being i in conflict therewith, will be Peer jected. : 

The decision appealed. from i is s affirmed. oer ee 


"STAR ( GOLD MINING co. 


“Decided Rebruary 19, 1919. 


Minuve I Location—-AnvErse. Surr—Loss OF Discovery. “ne gp EN ee See on 
| _ Where: as. the. result: of. a judgment: in-an. ‘adverse’ ‘suit that. part’ of: ihe: 


i oe _ applicant's location containing. the. original: discovery. is. lost, it: is essen- | ae 


| ~ tial that there be shown a. discovery made upon. that: ‘portion of. the. claim : 
| - remaining intact prior to date of. filing application for mineral Batent._ an 


(-Minepat CLarM——Fortsen Drscovery—PResumnp: EXTENSION. OF VzIN.. 


ib connection with a bona. fide lode location there arises. a “presumption tee 
of fact that: the located vein extends throughout the length’ of the claim, ae 


a “ and if. the’ ‘original discovery” ‘pe lost;:a further. timely: ‘discovery’ ‘upon 
| “retained ground, although more than 300. feet distant :from a side’ ‘line, evi-. 


- dences, the mineral character of: the Tand and. is sufficient, ‘to. - Support, the : 


| : claim. 


- Vocirsanc, First Aint Seoretary: 


_. The Star Gold Mining Company hich: on J July 1 14, 1918, filed its ee : 
: mineral application 08991:for: the ‘Asbestos and: five other:lodé min- |: aA 
ing claims; survey. No. 57,. situate. in Sec. 18 and 14,139: S.,7R. 


; aly Wis Ww. M. oe Oregon, mode district, has appealed. from ‘the cue cs Bs 
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: andi of ite: Cowimiastonst of the General Land: Office; aaiad 5 fig - 
80, 1918, wherein the: application. was finally rejected as to said: As ee aes 
ore -bestos. lain substantial, because of failure to show ¢ a 1 discovery. of eg ae 


oe the Tosation: aioe loss of the ground (ok 6 acres ot the western - Peak ee 

eo end of the claim); containing: the original discovery, by reason ofa 

aoe judgment i in an-adverse suit. The company was also allowed thirty) 
days from notice within. which to. make payment: of the proper: pur- 


2 ‘chase. price: of the five other ¢laims and. furnish a statement’ of fees 
and charges or to appeal, in default of which. it was stated that: i “the seo, 
2 ~ application will be rejected: without further. notice.” ee ce on 
As a matter of strict: practice the: appeal. as to. ihe Wahoos slim. ee 


. ; is ‘late, the: ‘Commissioner, on May.2, 1918, having called: for:a: show- os 
--» “ing and none having been submitted: after: due: notice, the application re 


- as to said claim-was rejected as above stated... As the case isiew parte “ae 
ar and the record. is before this: ' Department, the appeal will be consid- Sune 
ie cred on its. merits. ° - es 


In. the adverse suit tof R. W. ‘Dunlap. %. the » Star Gold. Maing C Co ue 


a “on: May. 27, 1914, a: judgment, which. became: final, was. rendered . ee 


awarding to the plaintiff the area in conflict between his Columbine - 


. lode’ claim ‘andthe. company’ s Asbestos location. A® certified. copy 


' of that judgment. was furnished the Surveyor General 4 jn-order that | 


2 - proper.amendiments might be'made.to the plat and field notes of the | ee 


é survey... ‘The Surveyor General, on: December 1, :1917,. reported. that. or 


7 Sy | “the. ‘Asbestos. discovery was within. the conflicting: area lost from eo _ Js 
oe ~ that. claim and stated that: this ‘would automatically: cancel: the. As: ieee 
-. bestos: application. - ‘The company, on December 20, 1917, was. notified’ a ae 


- by the. Commissioner that, unless a discovery on: the portion ofthe ne 


ig 3 Asbestos ‘claim not: in conflict: was made prior to application, rejec- fo 2 
.. tion of. the’: application as to” that. claim: would’ be necessary. ~ The, as 


. : - president: of the ‘company filed his affidavit, which contains ‘the ‘fol- : . | aaa 
an oe allegations, | i 


ke - that: other. ‘discovertes were’ ‘made on. ‘shld ‘Asbestos clang: ‘pefore. om 


0 the date of. application. Patent or for survey and the same. are as follows: Cut™ en 2s 


"Now 2: which is-N.. 67°88" H. 627 | feet. from Corner. No, 4 of said’ Asbestos claim: a a 


= a ty and ‘Shaft: ‘No. 3. which is. N: 78°. 57’ 1. 556 feet: from. Corner: No: A ‘of said: “ASe he 2 7 
oy)!  bestos: claim ‘and. the ‘Star: Gold. Mining Co. hereby’ claims said- cut: No.2 as the. > <i 
ea os discovery of the Asbestos. claim as now constituted after "cutting off the: land irae 


nak covered by the conflict... 


> The: Caxnmniasibnety 6 on’ May 2 2, 1918, found: that the points of ve ey 


eps covery. described were about. 84. feet and 160: feet,. respectively, south — : Pos 
0 eer the lode. line shown. on. the. plat. and that, vindeee such: discoveries toe ee! 
_ -were’on the. dip; the north side: line: would: have: to be: drawn-in: oe. es 
os ~ within: 300: feet ‘of the. discovery 1 in order to comply with the statute, a 


- an ‘which event the claim: would be rendered néncontighons + to the 10 ee = - 
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. mainder of the group aad would Hees to be. rejected. ‘The: ne a : 


. w 


Fi — 
ey 


was required to show: that the discoveries were on. the vein or that ~ 

: another discovery. had been’ made upon the vein prior to application. es 

NTO: further poee ‘was a and the: mjection aa the claim, fol- tig 
i lowed. | ; | oe ee eae 


Coie for the company ae that: ‘ihe Aabostas aaa was ae os 


7 ied and developed. in ‘good - faith as a -part:of the group’; that. the ae a 
- second discovery described is about 80 feet from the center of. the’ 
claim “ and ina blanket: formation such.as this would be near. enough 


to: cover. the discovery. téchnicality ”, ” and that the rule should.be and - 


| ; is that any discovery. within the. ‘ntact: ‘portion of the claim 1s: suf- rie 
7 Agient even. if not midway between its side lines: ! | > 


The: Supreme. Court-has announced that.a valid subsisting: Ic Teention | 
hia the effect. of.a grant: and ‘operates as.a bar-to' a second location 


and that, if title to a discovery fails, so must the location which:rests _ 


tipon it, the loss of the discovery. being a loss. ofthe. location. Belk. 
Meagher (104 U. S., 279) and Gwillim ». Donnellan. (115: U. 8., 45). 


In the last cited . case the court stated. that all:the labor was done at 


the discovery | shaft and that there.was no’ claim: of a second. discov-- 


| ery at any other: place than where that shaft. was sunk. In Swanson’ 
= ee Sears (224 U: S., 180; 181), it was stated that “ a location and dis- . 
covery on- land: withdrawn quoad hoe from. the: public. domain by a _ 


valid and subsisting mining claim: is: sans void for the ee oa 


of founding'a contradictory right.” 


In Waskey..v> Hammer (223 .U. Ss. 85, 91). the: Supreme Court, : 


| peaking through Mr. Justice Van Devanter, said: 


ee A ‘discovery ‘without the limits of the claim, “no. “matter what its” 


— 2 ‘proximity, does. not. suffice..: In giving effect to this ‘Testriction,: this. court ‘said, ~e 
| in Gwillim: v. Donnellan, 115 U.. S., 45, that the loss of that part of a location. 

~ which embraces the place of. the only discovery therein is‘ a loss of the loca- © 

tion. - Possibly’ what, was said went beyond the necessities of that case, erie: 


 eally considered, but it illustrates what naturally would be taken to be the effect. 


i of the statute; and as that view of it has been accepted and. acted upon for _ 
. twenty-five years by the. Land. aaa and: by. the: ‘courts: in the. he 


. regions, it should not:be: disturbed now.. Jee Aen 


AS. no. adverse right had intervened. at aan -time: of Whittren’s s , subsequent eu: 


covery. of: mineral. within ‘the. limits of the readjusted: location, it: must’ be con- 


eas fe ceded that that location. oes effective as of me time, Dis as if. he. had ‘then. 7 7 
2 eS marked those: limits anew... 2c", ae : - ore ee 


The Supreme Court of Utah, in the: case of Silver + City | Ete. €o, a 7 


. . ~ _— et.al. (57 Pac., i, 14), said: 


- # = a “Chief J ustice Waite indicates, ‘from the language used. in ‘the opinion an 
a in the case of: Gwillim V.. Donnellan, ‘supra, ‘that; if it had appeared that: a second — can 
~~ discovery. had been made ‘at any. place: on. the defeated: claim; other ‘than’ the. “ ; 
ae original: discovery which. ‘was within the patented. ground, ‘the: right to. the: por- eS 
te _ tion of ‘the claim. outside ot ihe e patent would not have been lost. The, Land 1 De- 5 


ies 


~~. 


claim,. provided other veins. have’ been. discovered on such por oe and it appears 


es that there was no actual intent to abandon. the claim. 


“The decisions of the Land Department have’ beet: ‘along’ Segentially 4 
similar lines. ‘The Department, in the case of ‘Gustavus: Hineland | 
ce! lL. Du 593, 594, 595), use the following language: : 


= mS Se am ‘of: the : opinion. ‘that the development and. possession * “of the 

“lode: so far as it. runs: upon. public land was: not: interfered with: in: any: manner 
by. the waiver of a portion, ‘even. though the original discovery shaft was: In. 

eluded | in the portion disposed of. . 7 : yet 


. The continued possession. and working.-0 of such ‘outside portion. “under. the 
original ‘ownership. and location | ought not. ‘to be ‘held as ‘forfeited while ‘the 


‘ good faith of the owner toward the United States is‘ not impaired ; eee : sa 


7 ‘it ee existence of. the lode. be Showa ao the. ‘ines. of tlie conflicting. sur- : 
vey, and application be made for patent, At: would. seem. to work a. complete __ : 
‘abrogation, of a property and statutory right to. deny. a. patent thereon. because — 5 

: of a gale or surrender of some other F portion of the lode originally embraced. | aan 

felt the discovery and location. oS 2 re ve ce 
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| Snaartment: having’ ‘asinblishied the rile thus. indicated, -we.are. ‘of ‘the - apiioa ee 

| _ that under the. facts disclosed : by the evidence and findings, the case at. bar. AS scene 

. early within the rule thus established, and no decision holding a contr’ ary. view ee 
a “aenk been brought to our notice, it should be followed in. this case. " ei ce 


re Th. the. case: of Tonopah and Salt ‘Lake Mining. Co... wD ge arte 

- Mining Co. of Nevada: (125 Fed., 408, 414), District J udge Hawley — 

~ held that the location was good. as to the: retained. ground | because the 

7 evidence s showed that rock j in place containing mineral was discovered Soe ee aoe 
- in. different. places, within. the: limits: of the. location. and that there : = -. a 
_. were several ledges all of which. were ‘discovered. prior to'the location 

*- of the conflicting adverse claim. | In: Bingham Amalgamated per ee 
a - Co. v. Ute Copper Co.. (181. Fed., “T48), it was held: (syllabus) : Naa 

~The fact that a mining. claim which: has gone. to final, entry. without: oe -_ 


| -elaim. includes. the original. discovery on. which a. prior claim was: based. does" _ 
not “necessarily defeat. the right | of the prior locator: to the. remainder of. his — 


In the case of J ames Mitchell. et a @ L sc “4 52, 7 53), it was said: as - ae 


“The evidence on. file. shows, ‘however; ‘that a vein. or lode. was. discovered PE Boe 
| ‘within, the ground. claimed prior to. application for patent. be ot 
No adverse. rights to said ground appear, to have een. asserted, “When: ihe gst eo, 
Y ‘discovery of. the vein or lode. ‘within the ground. claimed was. made there was of a 
- -pecord a sufficient notice to all the world of the: ‘clain’ of said. Mitchell’ did 
Hampton. to: the: ground. applied. for. In. the: absence - of ‘any: showing. to:the 
{2 contrary it.is. assumed that the boundaries of their. claim. “were. then blsialy 32% enh 8 
7 marked upon the surface. thereof. f, : | et 
Oe Under’ these circumstances it woiild: in “my opinion, have heen: ‘wholly. ‘unnec-: Ys 
- essary, after’ said. discovery, to have again marked the boundaries and again - i 7 
- filed notice of location of the ground applied for. The question of their right. i -p 
 ‘ to-a patent. for the: ome: claimed. is between these parties. and the: United 
| "States alone. se Be : 3 Soin Fe Re eke aed Nee 


if Re ee - - DECISIONS, RELATING TO. THE PUBLIC LANDS. “tron, es 


“With: reference to: the © Cayuge I Lode ce L Dy 7 08)3 it was a it ee 
“(ejllabus) = tee ai 


“The ‘exclusion’ of that portion. on the ‘claim: ‘which: contains the. ecg = 


ae renders: it. incumbent upon the applicant to show the existence of: mineral = 


ioe 8 within.the remainder of the claim, prior to the: allowance of: entry therefor. 


a 8, 54), the conclusion i is. as. follows: 


aie “The | Depattment has ‘held. that poe ‘will’ ‘not ‘issue. on an s agoisbleas a 
pete “wherein the land upon which are situated the discovered shaft and improye- 
i ments, is ‘expressly ren therefrom’ and the: ‘roofs fail to ‘show the dis- ek 


sib Tn the case -of the Antediluvian Lode and Mill Site 8 L. D.; 1 60), wae 
of it Was held (syllabus) : oe ay | ae 

bs | - Patent. sill’ not issue: on” an: ‘application ‘wherein the land. upon ‘which oo a. 
coo situated ‘the discovery shaft, and improvements, is’ expressly. ‘excepted | there-. Bee ae 

_ ~ from, and the proof fails to show the ‘discovery or existence ‘of mineral on ae eiua 
; oe claim: as: entered, ‘or: the. requisite: expenditure for tHe. benefit thereof. Na 


“Tn departmental decision involving the Lone Dane Lode 03 L: D, a8 


7S 


a “benefit. thereof... " Antediluvian ‘Lode. and. Mill ‘Site eC Xs Ds, 602). See 50. — 
a Independence Lode’ (9. Te D., 51). re 
The record showing the land upon ‘which all ‘the: ‘improvements ‘claimed ‘for ie ae 
oe the Lone. Dane- entry. to. have been expressly. excluded. from. ‘the claimant's : : x eee 
lo application for. patent and. there being. no: ‘satisfactory, ‘proof. of the discovery — i 
Oke existing of mineral. on. the’ claim as. entered the case al. bar. comes’ pce 
one within the rule laid down. in the case. cited... Poe. a. 
- oo The, mining regulations | (44. Le -D, oat, 286). got" orth: idhnt tie Pee 
oe “object, of the statutory provision regarding: discovery. is | ‘evidently a 
to prevent. the appropriation, of presumed mineral- ‘ground. for spec-. 
~- ulative: purposes, to. ‘the exclusion of. dona fide prospectors, before. 
sufficient work has: been. done to determine whether a vein or lode 
od really | exists, ‘and it is’ prescribed that the claimant: should determine, 
a eae possible, the. general. course of ‘the vein in either direction frorh fee 
-. the point: of discovery. by which’ direction he will be governed in 
marking the boundaries of his claim on the surface. - Paragraph eC ae eee 
- peace that, in ‘the absence. of other proof, the. discovery ‘point will 
fos held to’ be the ‘center of. the: vein: on the surface, and. that; he = 


-_. course and. length of the’ vein should, be marked upon the. plat. | 


7 AThe, statute, Sec. 2320, R. ‘S;,, contemplates. that a ‘daimant Sait re 
be ~ Tecate not. exceeding 1, 500 feet along the. discovery vein or lode... Te 
“is ‘to his interest to-so. Jocatias, In.connection with.a mining location... — 
te there arises’ a “presumption, essentially one of fact, that the located a 
vein extends. throughout the length of the claim. | The claimant: HS ign ss 
— not. only. entitled to the, discovered vein but to-all other. veins,. ‘lodes, fe 1 
and ledges apexing within the free ground included in the surface 
'*. Jocation. Sec. 2322, R. S. Even where it may be demonstrated that. 
Be cS discovery vein. deviates materially from a.central course through «~~ 
eee the slaim, the location : as originally staked and marked! in good. faith ae 


fy a 


a oe 


wil, stand, i 


give ie _ DECISIONS RELATING TO ‘THE PUBLIC LANDS. eos ; 4B ime: 





“side: line. 


- So, in ‘the case, at ee the. Department ylioves: that ‘the. Kabostos ae 
os “Tocation as made, marked, surveyed : and. applied. for, exclusive: of itso, 
ae . conflict with the’ Golumbino. claim, should be respected and permitted ae ie 
to. stand. - Had Dunlap failed. to: adverse, the. application. for: the ‘ 
_ Asbestos. location 3 in its entirety. would. have. been’ good. beyond. ques- ee 
tion. The. adverse. consequences, following: from the: loss. of. thate 8S 
- conflict. with. the original discovery. therein should not. be: ‘pressed 
to an, extreme... A discovery. upon claimed. ground, ‘although. mores 
Zs ‘than. 300: feet. distant from aside line, evidences'the mineral char- ~ . 
~ aeter of the’ land: » ‘The: ‘Department: is not disposed, under the: facts 


and circumstances, here. disclosed, to. hold that ‘the. Asbestos location, | 


as the. same is now. asserted. and applied. for, i is defective. or, excessive. 


Tt 1s. therefore’ concluded. that,.if the’ improvements are: sufficient : 
and in- the absence of: any: ‘ether: objections, the: application. for the ~ 
- Asbestos claim. should’ be" reinstated... “The decision of ‘the. Commis: 


~“sioner' Tejecting’ the’ company’ S application’ ‘for’ patent . as to ‘said. 

~ location, upon the grounds: therein. set forth, is. reversed and. the. i 

: “ ace company... “will be: granted ay, ‘teasonable time. within which oi 
to ania its Prot and ihake EDaynens 3 in "accordance with: the law oe 


rr oe i a “y: “ 
ee Ye eee es we) a ; 


CHARLES 8. THOMAS. 


- Deoided February 4 19, 1919, 


“Coan Lanp Averrcamion—Punosiase Price. a ne boas 


| While an ‘applicant. ‘under. ‘section. 9347, ‘Revised’ ‘Statutes, ‘is not ‘compelled cpg 

ee, oe GO: pay the purchase. price, at, the. time: of: filing his coal land application, Cl ae ee 
Cele where: such. payment. is SO. deferred ‘under the authority: of the regulations es ee 

ce. of July’ 17; 1917,: and an increase: in. ‘valuation occurs ‘subsequent to: appli: - 
. Ree but. prior: to, actual. tender: and. Payment of. the: mnurchase money, ften sie, 

| ae _. the higher. price will, prevail. - ie, Pdi “y gag ay 

| Voorsax, First Assistant Seoretarij: Sgt Se re 

~ September 10, 1917, ‘Charles. Ss. ‘Thomas ‘aioa ‘toatl land uppitea | & 
tion 021271, ‘Cheyenne, Wyoming, for the SE. 4 SE. 3 4y ‘See. COBB We esis 
org N., R. 80 W., 6th P. M. This tract had been’ appraised, on ‘Jane Cs 
1, 1907, -at $20° per acre. Tt was reappraised, on September $4, 1917 
at $158 per acre.. By his‘ decision of: March: 30,1918, ‘the: Commis: Ree 
- sioner. ‘required | the applicant to pay the: latter: eprie,: from pic ee ae 
_ decision pe pas ‘appealed: to the Depar tment. fe eS 


ais De 


eae Vi Hill. (as Pac., 162). it: was: held by’ the. a 
“Supréme Court: of California. that one who locates a. mining elaivn 2. 
in. good. faith is protected i in his: ‘possession. ‘of the surface marked out; 
_ although subsequent developments may show. that his location. of the. 3.86 
apex of the vein was erroneous... There the court: declined to treat = 
“any. part: of such a claim « as. excess squaring the. drawing: in of. the, a 


ee a ac DECISIONS RELATING TO THE PUBLIC LANDS, en © Tyne 


of tne é dppeat it is ascontad that at the tiie: of the. apsitodon 


‘Thomas offered to pay the register’ the purchase price under the ap-- _ 


| e _ _praisement: of June 1, 1907, but that the register informed him that | - we 
-. he need not pay: at that time but that payment should be made.later 


and that: these statements would more fully appear in communica- 


_ tions. from’ the’ register: in’ the : present. record. A teport, by" the | re 


a. - register; dated J january 26, 1918, Is as follows: | ae 

- CAE the time of application he: asked if he should then: pay “the: purchasé price ae ae a 
re ($20: per acre) - and was’ ‘informed: that’ it. was not. necessary. to pay until the ra 
3 aes had been. completed and. the money was. called: for. | ie Gags pec 


i The regulations of July’ 4, 1917: (46 Le D., 131, 142), in x effetk: oe a 
| the time this peons was filed, 2 Provids,} in the ‘third’ af paragraph 

to section 18: or a ee - ale : a 
- - Applicants to ‘purchase | under, section. 2347 of: the: Revised ‘Sinise ‘may at 


their option pay. for the land at. the time of filing ‘their. ‘applications to purchase, : a 


or. at any. time thereafter, up to 15. days from and after: receipt of notice: fr om ‘ : 
the register. and receiver, “as hereinbefore provided: © The price to be paid will 


‘be that existent at. date. of actual ‘payment. of the purchase money by: the appli- i ee 


cants to the: register. and receiver, and a subsequent. increase in the price will 
not. affect’ their. right to complete the applications, ‘if proceedings be. diligently 
prosecuted: to final proof and ° entry. Where payments are not made at time of 
filing : applications. to purchase, but. are. deferred, to a later. date, and an increase - 
“in valuation. has occurred subsequent. to. application. ‘to. purchase, but. before 
the actual tender and. payment of the. ‘purchase money, the, applicants. will in... 
all such cases be required ‘to pay the new or higher price. ae a 


- While the applicant. was not compelled. to pay ihe Pai, price 
at the time of filing the application, if he nevertheless chose to. defer 


: payment. it was with the liability ‘of paying a higher price should as 
a reappraisal in the meantime be; made, as | set forth - im the above at 


: | regulation. _ 


: affirmed. 


HEIRS oF DANIEL MAHONEY, 
: oe _ Decided February Bh, 19.19." 


Deen YEAR Hommsr2an—Pnoor BY ‘Winow OR Hrs —Hanrrastx Hoven. 


.No error being found i in the Commissioner’ 8. decision, it is s hereby a 


/ While section 2291, Revised. Statutes, as atriended by: the act of June 6, 1912, oe 6 
relieves. the widow or heirs of a deceased » homestead. entryman from the: te 


_ e necessity of maintaining | residence upon..the land embraced in. the. entry, 
ie ; “it does require that it. be shown . when. final proof is. ; offered that. ve “Bie or 
| “they. have a habitable house upon the land.’ an co eee = 


woe Vocersana, F inst Assistant Secretary: 


~The heirs: of Daniel Mahoney have ea ‘from: a | decision: af | 


| | . the Commissioner of'the: General Land Office dated J anuary re 1919, Pte” oe 
Me cea rejecting the final proof submitted J une 15, eg - = Mahoney? 5. Pohaey 
Cs homestead eairy, 2 made ee 28, 1914, ‘for S.4 E. 2, SE.4 NW. 4, 


; 47 oS oe : "DECISIONS RELATING ‘TO THE | PUBLIC LANDS. a ee 45 a 


Pe Res oy NE. t sw. 4, Sec. 82, E Ww N., R. 4W., M. M. Helena, ‘Mims tp oS. 
ee ~ land district: are 
Tt appears thah. entryiian acd Dene 99, 1914, awithout, loying i ee 


he : ~gstablished: residence on the land. The. decision. appealed from held ae 
_. the proof: unsatisfactory. because i it. did 1 not appeat: that, Any: of Se ae 


Tend. was cultivated during. 1917.- a igs 
Affidavits filed with the appeal alear up ‘the. ier which was eS 


- cased by. the final- proof testimony as to: when cultivation. “was: per, i 


| formed... It is now:made to. appear that 10, acres: were planted during. : ee, : 


ae ae the fall of 1915, for harvesting in 1916; inthe fall. of 1916; 20. ‘acres ae 
. additional: were’ planted, the: 20. acres: being harvested in 1917; No me 


 erop was. planted 3 in the. ‘spring. of 1918, because: the heirs were un:: — 7 ae 


able to find ‘anybody who would do the. work. ‘Itisallegedthat-even 


| if a erop: had. been planted then. it would. have. been. a failure, as. the. - " * . 
crops on. neighboring lands were:so.damaged. because of the. drought ~ he rar 
~ that. the: farmers’ ‘were not. reimbursed by. the returns. for the labor) > 


. vand’seed.. -Howeyer; “the. required : area. Was: cultivated. during. the. — 


 geeond and. third. years from date of entry; and the. final: proof having: A 
been submitted almost.two and:one-half months prior tothe: expira-;. 


- tion of:the fourth: year, it must be. held that: the cultivation required, - 


ae by law has-been. performed. 


— “4 to agree herewith. . 


However, the: proof: fails: to oe 4 ‘hat thers’ ‘is: ‘a, habitable. hous, : 
“upon the: land,-as. required | by ‘section 2291, Revised ‘Statutes, as. 


| amended by. the. act: of. J une: 6, 1912. (37. Stat. , 123). While: the: act: - foe 
cited ¢ excuses. the widow-or. ‘heira of a ‘ommesteader from maintaining | 
| residence, it, ‘requires’ that. it: ‘be: shown when final proof i is submitted: 


‘ that there is a. habitable house. upon the land. The final. proof. must, a 


< therefore; stand rejested, the decision appealed fi from: being modified Ae ae 


‘oe on h “ot % am . me ole oa _ 


alae -THoWAS w. ‘MeCLOSKEY (oN REHEARING), 


_Deoided February 24, 1919. 


0 : HoMnseap. ‘Ewrey—Fonmsr “Wrraprawat—Acr’ OF ‘Manon By 4914. i ae 
Where. because of. the ‘ownership. of. more. than 160. acres: of land one. is, s. digs: c oe ca 
oe “> qualified: at, date of. settlement. and: also. at. date - the: tract. ‘involved | tae os ee 


oe * einbraeel ina forest withdrawal, ‘but. is. ‘duly qualified: at. time. of allow-. | 


"anes ‘of the homestead: entry based on such settlement and no fraud’ in _ Pate. 


"" eotinection therewith being disclosed, said: entry thus. ts “invalid solely ‘be- 2" ee 


"cause of: the erroneous allowance” comes within: the’ provisions: ‘of, section: a 


ae Ps eL of, the. act: of March 3, 1911, and is. validated fhereby. 5 


ii | Wossrsana, F First Assistant Secretary: 


Caras | 


; ‘Bon 6%. sehoaring’s in the’ inatter’ of the 5 procubaitiga’ on an dares 7 . 


; ce report . of a Forest Service officer against. the homestead entry of oe 


. | : Thomas. Ww. + MeGodkey, madé October I, 1909, for’ Ww. 4 2 SW. a 


i 46 oe "DECISIONS RELATING TO THE PUBLIC LANDS. | “Tvns, Je 8 


: SE 4 sw. 4 anid BW: 4-SE. 4 Sas 29, T. 964 S., ae 9: W. W. M.,, as | 


Roseburg, Oregon, land district, wherein” the Departaient, by: de, 
+s. eision of January. 18,. 1919: ‘Tnot: reported], reversed: a decision of  .* 
oo the: ‘Cominissioner. ‘of: the: ‘General: Land. Office: dated: September 135i, oe. 


ae - ‘1918, “and held that the. entry was. erroneously: ‘allowed: but. cnet fhe 
eS was. validated by: the act of March 8, 1911 (36 Stat., 1084). es 
~ «Tt is: contended: in the motion ‘that the departmental decision | is 


te es . diametrically: opposed: to and. inconsistent: with the decisions’ in the: ee 


ee oy 5, CASS! of :Robert L. Mortis: (44 Li ce ) 489). and David We ‘Hennessey’ Sie 

Sue (Kalispell 0553), unreported. . HH te as 
The ‘ease of Morris involved an n application ¢ to > make: sentry hohe ee, 
Eee eee the act, of 1911 was not: applicable thereto. ° ie tet 


‘The entry of David W. Hennessey was made Airis 9,908; tor" ae 


oe ew tract within an area which was. withdrawn J anuary 9, 1904, for 


Mog forestry: purposes. ‘Hennessey alleged: settlement: in. ‘December, 1903. : fe os 


- Thereafter’ “B- protest: against ‘the entry: was’ ‘filed. “by a: forest, officer, ce 


- and a: hearing had; and: upon the ‘yécord made * ‘up: the local offers : 2 : 
- found that’: Hennessey ‘had. not: established ° ‘such: ‘settlement, claim 


: | “prior! to. withdrawal’ as “excepted: the tract. from: the: ‘operation. of. the. : - 
—. withdrawal, and that’ the: ‘alleged | acts: of settlement: in. December, : 


ako 1908, were not. upon the tract entered. ' ‘Further; that: those. ‘acts had:. an 


- - not’ been: followed: up by: such ' showing: as’ ‘evidenced’ maintenance of - | 
a home” int good’ faith, and: ‘that; ‘aS a consequence, the: allowance. of: 


se his" ‘homestead: entry’. in: 1905 -was' improper in ‘view’ of: the order'of'-. oe 


i ae withdrawal: This ‘Department, Or appeal;: ‘téached’ the’ same: con.) aS 
a clusion,’ ‘and. the: ‘entry: was: accordingly: canceled’ Thereafter; Wene is oes, 
 nessey- filed a’ petition. for'the exercisé of’ supervisory: ‘authority’ andi: oy 


sok reinstatement: of his' entry: under. said. act of 1911:° ‘This 5 poution. was: oe 


| . : denied by. decision of March 29, gil, it: being held: 


The: said remedial act: can. not. pe invoked to. validate an “dllegal entry which” i. 


a was permitted. to-he:made only because of. the untrue:or fraudulent statements. a cag 


a made by the applicant for the purpose ‘of: procur ing allowance. of his entry. 


Four charges: were preferred against: the entry. here involved: ae 3 


oe That 3 in October; 1906, atthe: date of the’ alleged settlement, ‘and: on’. oe 


i: ats 2 190%, the: date’ of the forest’ withdrawal, ‘McCloskey. was: the a 


0 - ewner’ ot more than, 160 acres: of land; (2) that he“had. not’ ‘estab-— eas 
“s Jishéd' and’ tnaintained residence on the ‘nd’ “(8). that. he had made - ae 
ee only a pretense at: cultivating, the. land, and (4) that.he did: not-enter 
bea cae the land. for:the. purpose of securing-a. home, but: for-the: ‘purpose of) 
ee securing the valuable. timber thereon,» The. decision appealed. from ae 
~~. dismissed the proceedings. except as:to the first: charge, from which |” 
oes action. the. Solicitor for the Department. of ‘Agriculture. did, not ap- oy 
a peal. “AS. to the: first. charge, claimant admitted that on. the date of. + 
 .. settlement and. ‘until long after the forest: withdrawal. he was the, |. 


— _— owner, ¢ of 160: acres + acquired by. him under the timber, and. stone ae nae : 


oe ark oe DECISIONS RELATING TO. THE PUBLIC ‘LANDS. ice CAT te 


a and also: of seven loti § in the towns Of Myrtle ’ Point. ad Bandon, a SS 


: Teast, two. of. which. comprised one acre: each. Upon these. tacts. thé" na” eae 


i decision’ below held that. claimant. was. not. a. qualified settler on 8 bs 


ae March. 2, 1907, and that. therefore he had. no rights which, he could east 
nS assert j in the face of the withdrawal of that date... eet ae a eae 
= The case. of. ‘Hennessey differed materially. from the: case. at, Dar is ia, 
ae that case the entryman’s claim of settlement: was held. to be fraud- ~ pees 
~ulent; whereas the ‘evidence. in: the case. ‘under consideration shows. ©": 


: ~ that, claimant throughout acted. in good. faith, and. that before mak: oe 
ing: settlement: he-.was. -advised. by. an. United . States . commissioner ee 
'- that town lots were not. considered in ‘determining qualifications as to. 


ne ownership of land. ‘When he. applied to make entry,he was not. the > 
Ae proprietor. of more than. 160 acres of land, having divested himself ee 


"cof thie: ownership of 160. acres. Hence his application to make entry. ce 
-.*. did: not: ‘contain any: untrue; statements. The ‘corrobor ated affidavit: see 
© filed: with his. application, wherein: he: set forth the: extent’ of ‘Bigs : ae 
- "presence: on the land; was in no. sense fraudulent, but: the local offs eS h 


cers failed’ to require him to make. a. showing as: re his qualifications ea 


ag to the ownership of land at the date of his settlement. and at the Se 
date of the. withdrawal. This led to the erroneous allowance: of: the we 
application. ‘Had. the: local: officers fulfilled: their duties, the facts 


. would doubtless have been’ developed, and the. application would have. ‘ i Pee 
~ been’ rejected, but the entry having been allowed, and it having: ‘since. 


“© been. established that, the claimant. was not: guilty. of, any fraud, the. 9... | 

said act. of 1911 is clearly applicable... The showing made by‘him: 

_s prior to. the allowance of. his: application did:not allege that: he'was 

oa ee qualified settler at the date of the withdrawal, and in. the absence’ Se mae ee 
of any allegation as to such a material fact it ust be held that there | 


ae was no showing of: séttlement prior to: withdrawal, and that, entry-_ | 


as man being qualified: at the date of his application, the entry, in the a 
- language of the statute, was ‘invalid solely | because of the erroneous. a 


allowance” thereof * a ‘after er t the withdrawal of (the) lands for national: ae . oy ‘ 
. vv forest: purposes.” eee oe ee 4 ae : oo 


fhe motion 1S. denied. 


"CHARLES 1 R. REED. “ a eee 


“Decided February 24, 1919. 


ie | Ruspexce—Lnave oF ; ABgENcE—ACT oF Drcmannn. 20, 1917. 


“The leave: of. absence. granted to. any, homestead - settler or. entryman andar 


‘ :the provisions of the act.of December 20, 1917, for the purpose of perform-, 6. | 
ing farm labor during the pendency. of the existing war is not dependent’ ae 
upon. the. remoteness: of the :place of employment: from ' the claim} it’. [te fe 
- sufficient that. the absence. be in good ‘faith for the purpose: ‘contemplated by > 


a . a the. statute, and that, ‘due complianee be. made - with : ‘the = pis Aoctates P 
td _ thereunder, mL Ne. gia ee | 
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2 Vourtsaxa, First Aasistont: Scoretiary | me | er. 
Charles R. Reed has appealed from a decision of the Conutissioner 


Sat of the: ‘General Land Office of August 20, 1918, denying. his applica- ¢ . 


tion under the act-of December. 20, 1917 (40 Stat. 480), for a leave of 2 
ee absence from. his land: embraced in his. application of December 17, ~ 
: 1917, and: allowed Ja ane 2, 1918, for lots 2 and 8, See. 2, 'T. 88 N,. = oi 
R.87 Wy and SW. # SE. 4 SE. 3 SW. 4 Sec. 35, T. 39 N.,R.87E., 
We M., £6 perform: fae work: upon: the SE. 3 NW. 4 See. 3, uy 388 Ne eas 
tee lve 37 E.. , for the reason that the two tracts of land described. are “not : 
ae sufficiently £ ik to aoa, the homesteader t to reside, away from 


oa, By entry. : | 
6 9 provisions. ‘of the. ‘ict, supra, are as follows: 


| “That duri ing. the. pendency Of the existing war any homestead settler or. - entry- 
man’ shall be entitled toa leave of. absence: from ‘his land for. the purpose of per- 


ie forming farm. labor; agd: such absence, | while actually. engaged - in farm labor, 7 


~-shall,: upon. compliance: with the terms of this, Act, be: counted : as: constructive 7 


eae residence! ‘Provided, “That each settler. or entryman : within. fifteen days. after. a 
a ~ Jeaving his claim for the purpose herein provided shall file notice thereof. in_ 

the United: States Land Office, and at the expir ation of the calendar year file in 

. said land office of the district wherein : his claim is situated ‘a written ‘statement, a 
fe under oath: and: corroborated by. two: witnesses, giving the date or dates when > 
he: left’ his claim, date or dates: of. ‘return thereto, and where and for whom — ~ 


7 he was engaged in farm labor during such. period or. ‘periods, of absence: ‘Pro-: 


- vided further, That. nothing herein shall excuse: any. homestead. settler or entry-' | 


man . from making improvements or ‘per forming: the. cultivation required | by: 
applicable law. ‘upon’ his. claim’ ‘or entry : Provided further, ‘That the provisions 


of this Act shall apply only. to homestead settlers and entrymen who’ may have. 


- filed: their: application prior to the, passage. of. this ‘Act. ‘The Secretary of the> i 
Interior is. authorized to. Poe rules. and ‘Tegulations for carrying this Act a 
“into effect. . pel By | Pos 


~The. act. enone: requires or. ce that di ence of “ae | 


shall be limited to cases where the farm labor is performed at a-point 
remote from: the claim. “No: limit or. distance. is named.or implied. ~~ 
If the. absence: be 17 good faith for the purpose. named.in the statute. — 


ty i and: the conditions laid down in the law and reg ulations are complied ee 


with, the entryman is entitled to the leave. without: regard to distance ca 


- - | from his homestead to the place of labor. 


aa Parant—Hresor ¢ OF Iesuancn~Armmmr? + ‘TO: “RECONVEY.: 


‘The decision is reversed and the record returned for appropriate . 
: action. ink Oe oe ee | 


a WIEKERSON | v. ‘SOUTHERN PACIFIC R, ‘R. 0. (ON REHEARING), i 


- Decided February 27, 1919, 


pe ; 


Where: title has passed from the: Government. by the issue of patent for’ a - " 


~ traet of: public: land, -after: which in a: court ‘Of competent jurisdiction it is’ 


7 f adjudged: that anOtnEr is: entitled ther eto; and pon: failure of acne to So vase 
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a convey a. master . in. eaacary deed is issued: as. decreed, the patentee: is 


without authority thereafter to reconyey: said land to the. United States, ce” 


: ae - and. an attempt to do: so does not revest’ title in the Government. 
" REPAYMENT—ACT OF J UNE 16, 1880—J UDICIAL ‘Drcrnx, oe eis 
“While under the provisions of the act: of June 16, “1880, a ‘pelinawanmedt: of 


‘all claims under. the entry is required as a basis for repayment, it is ‘not a 7 


~-eontemplated, in a case where chancery deed issued pursuant to a decree 


of court, ‘that the. patentee should . thereafter. surrender . his patent upon — | 


- which such deed is based or attempt a reconveyance to the: United States, | 
In order to avail himself of the benefit of said statute, ae. vi 


- Voexns ANG, First Assistant Secretary: 


- The. Department has considered. motion for rehearing filed. — 2 Ps 


pee M. Wilkerson in. re its decision of September 20, 1918 [not. 
reported], which affirmed the action of the Commissioner of the.Gen- _ 
~ eral Land. Office under date of April 29, 1918, holding for. cancella~ 
tiow his homestead entry for the W. £ NW. 3 4 See, 15,191.85. RB. 26 = 
E,, M. D. M.,. Visalia, California, see 
| . The: land is within the primary | limits of the main tie Bau to the 7 
‘Southern Pacific Railroad. Company by the act of July 27, 1866 (14 | 
 Stat., 292, 299), as. adjusted. to the map of constructed. Toad: filed — 
ae October 3, 1872, and is'also within the primary limits of said grant — 
as: based upon. the map of general route filed January 3,.1867. 
It appears. that the land was embraced in a homestead entry. made 


; May 5, 1863, by one Henry which was canceled September 25::18693°. 


| that.on May 24, 1872, one Duncan filed preemption declaratory state- | 
-. ment for the land, this claim-being subsequently. abandoned ; that.on 


contest. proceedings brought by one: Theodore Spubhler against the 
_. railroad ‘company, it’ was held by the Commissioner, December 3, 


187 9, the action being affirmed by the Department, that‘ the land was . 
7 excepted from the operation of the grant to the company by. reason 


‘of the homestead entry of Henry pending at the date of the filing | 


of the -map of general route January. 3, 1867, and that on December 


~ . 27, 1879, Spubler was allowed to make homestead entry for the lands — 


“which he commuted. to « cash December 19, 1881, and patent issued to - 


ie him Augist 3, 1883. : ie 
The Commissioner, on J anuary 10, 1884, rejected : an app che of 7 


this railroad company to. list the land on the ground that it conflicted © | 


oa with the patented, entry. of ‘Spubler. The company subsequently - 


~. instituted. proceedings against Spuhler in the United States Cir cuit eae 


a Court for'the 9th District of California, and by decree entered April 
94, 1885, the court held. that the railroad company was entitled to. 


te ‘the land. under its grant and decreed that Spuhler execute a deed to — 


| ‘the company and upon his failure to do'so, that the master in chan- 


< cery deed the land. to. the company. In accordance with the decree, a 


: 115594" —VOL AT —19—4 | 
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a the master in chancery senveved the land to fhe company November | | 


7 3, 1885, which i in turn transferred the same to Keeley Brothers. 


- 


It appears that ‘Spuhler subsequently filed application for repay- . 


_ment of the purchase money paid on his. entry and in so doing he 
surrendered his patent and attempted to reconvey the land to the 
United States. He also-set out in connection with his repayment ap- — 
: plication the fact that by decree of the court he had been deprived | 
_ of his title to the land. Thereupon the Commissioner on August 25, 
1891, ‘canceled Spuhler’s entry, also his patent: and the record thereof. = 


June 29, 1915, Parris M. Wilkerson was allowed to make second home- 


stead entry for the land and in view of the facts above set forth, the | 
- Commissioner’ on March 21, 1916, directed the local officers-to notify 
_. Wilkerson that he would be ‘allowed thirty days in which to show 
_ cause why his entry should not be canceled for conflict with the supe- 
rior right of the railroad company and its transferee under the decree 
of the United States Circuit Court and deed of the master in chan- 
cery issued in’pursuance of such decree, and the entry of Theodore 


Spuhler and the patent and record thereof reinstated. Upon con- 


sideration of the showing made. by Wilkerson in answer to the rule 


to show cause, the Commissioner in said decision of April 29, 1918, 
held that the entry of Spuhler and his patent and the record theréof, | 
were erroneously canceled; that “ Spuhler could not after the date of 


said chancery deed reconvey said land to the United. States, as he had 
nothing to convey and his attempt to do so did not revest title in the 
United States.” The Commissioner, accor dingly, held the homestead 


entry of Wilkerson for cancellation with a view to.the reinstatement 
of Spuhler’s entry and patent. This decision was affirmed by the 
Department in its said decision of: Sk 20, 1918, now up for 
rehearing and wherein it was held: | Ba 


. - Spuhler’s ‘attempt to reconvey ‘the tract to. the United States, after a ‘birt: . 
of competent jurisdiction had decreed that he was holding the title in trust for | - 


the railroad. company, was ineffectual... The title -passed from the Government 


. when the patent was issued on August 8, 1882, and. thereafter the jurisdiction 


of a court ot equity was properly invoked to ascertain if the patentee did 


4 - not hold in trust for the railroad . company and ae assigns. (Johnson. v. 
Towsley, 80 U. S., 72.) — ; | 


The various contentions of Wilkerson ; in ae matter, among ion 


- that the United States Circuit Court for the 9th. District of Cali- 

fornia was without. jurisdiction i in the premises, are in. direct opposi- a 
. tion to the trust theory doctrine approved by the Supreme Court in 
the case of J ohnson v. Towsley, supra, and which has become well 2 

settled by numerous other decisions, both prior and subsequent to. 

| that, case. The, principle upon which the decision under rehearing wees 

is based, and that upon which the court proceeded, is ‘that a court of | "og 

. equity may be invoked to ascertain and determine if a patentee does a 
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. ‘ “not! hold: in trast (or cther parties. Tt has frequently’ a decided bg ee 
_ by .the Supreme Court that upon the issuance. of patent all. control 


-and jurisdiction over. the land patented and over the. proceedings © 


by which such. patent. is. obtained, passed beyond the Land Depart- a 


ment. The syllabus in the case of J ohnson cz Towsley, contains the. 
following statement: | 7 -_— 


8. The decisions of this court on this subject establish: = 

fe udls That the judiciary will not interfere by mandamus, “injunction, or other 

: F wise. with: ‘the officers of the Land Department in’ the exercise 2 of their womtles ey 

. while the matter remains in their hands for decision. < 

IL. ‘That ‘their decision on the facts which must be the founda ton ‘of their 

~ action, unaffected by fraud or mistake, is conclusive in the courts. ede so - 
‘IIE. But that after the title has. passed from the government to individuals, 

and the: ‘question has become one of private right, the jurisdiction of courts’ of 

equity may be invoked: to ascertain if the paveniee does not hold | in trust for ae 

other parties, ani 


_ 9. In deciding this quiestion,. if it appears . that the party distiuiig the Sukie 7 


hag established his right to the land. to the satisfaction of the Land Department 
in the true construction. of the acts of Congress, but that, by an erroneous con- — 
 gstruction,. the patent has: been issued to another, the court will correct the mis-. 
take. Minnesota Vv Bachelder (t Wallace, 109), ‘Silver v. Ladd (7 id. 219). 
It. was also urged by Wilkerson that. Spuhler lost all right or ‘ale 
-to the land in question by his reconveyance to the United States. The 
‘Department has already determined that Spuhler’s attempt to. recon. 
vey the land to the United States was ineffectual inasmuch as the 
deed of the master ‘m chancery, under the decree of the court, ‘was 
based on Spuhler’s. patent. But. it may be further stated in this 
connection that Spuhler’s attempted — Treconveyance and surrender of 
his patent was obviously done only in compliance. with the statute | 
relating to repayment and as part. of his application for repayment. 
. The statute (act of June 16, 1880, 21 Stat. 287), makes repayment 
_ conditional upon the surrender of the duplicate receipt, the execution. 
of a proper relinquishment, of all claims to the land and the cancella- 
tion of the entry.. What was done. by Spubler was mistaken and _ 
treated as an independent. and voluntary. act, and in view of the court 
proceedings. and decree, the cancellation of his entry | and patent was . 


not only clearly erroneous but. unnecessary. It was held in the case _ 


_. of John C, Hollister (26L. D., 828; id. , 28 L. D. , 183), syllabi: 


| The purpose. of the. act. of. June 16, 1880, in requiring. the. relinquishment of 
all claim: under the entry, and the cancellation thereof, pr ior to the allowance 
of repayment. is to prevent any assertion of right under - such entry after re- 


~~” payment; and such purpose is fully satisfied where the applicant, who has re- - : 


_*s ceived patent for the land, in obedience to a judicial decree executes a deed for 
the land to. another, who ‘by such decree is ueueere to be entitled. to receive | 


o- the government title. -_ 
. ‘Where | 1. patent issues on an entry seconcaualy: allowed, sna the patentee, at 
' under a suit to quiet title is. adjudged to hold the title in trust for another me BS? . 


ey ee ‘DECISIONS. RELATING TO. THE PUBLIC LANDS. | Tyo. con 


| . and. required to. ‘convey. the land. to ihe: successful oo in such proceeding, ana oe: 
go does, and thereafter applies for repayment, the Land Department is without | 


- jurisdiction to cancel of record the entry SO: allowed, but may. properly. regard 3 | 
ti as no Jonger. a ‘subsisting. entry of the applicant | requiring cancellation. : 


| ~ Upon careful consideration of the matters presented by the motion = 
_ for rehearing” in connection with the entire record and copy of the 
‘judgment roll in the case of Southern Pacific Railroad Company ». 


& Theodore Spuhler, recently sent to the Department by. Wilkerson, | 


‘no good reason appears for disturbing the action heretofore taken in 


this case and the same will therefore be adhered to, said motion being : 


, ay hereby: denied. 


° KIOWA, COMANCHE, APACHE AND WICHITA LANDS—PAYMENT. _— 

" Ixsteverions. @ | 
"Durarrseene ¢ OF THE “‘IneitkroR, : 
Generar Lanp OFrice, 
. | Washington, D. Cs March i, 1919. 


Recisrer AND  Rucerver, 
? | GUTHRIE, OxbaHoma : 


pee ~ ‘Reference. is made to sales of lands” ‘within: ve. Seriner icieieas. as 

an Comanche, “Apache | and Wichita Indian Reservations, Oklahoma, 
made in December, 1913, in conformity with departmental instruc-. 
tions of November 3, 1913: (42 L: D. , 604), which required the pay-" 


ment of one- -fourth of the amount. nd: at the time of sale, the bal-— 


: ance to be paid in four equal annual. installments, with interest ate). . 


the rate of four per centum per annum. It follows that: the deferred x 
payments, with interest, ‘became due in December ot the lg 1914 oes 

— t0.1917 inclusive. — : | - 
Departmental itistructions of April 4, 1915, ee an. exten- 7 


sion of time for payment of one year to those. purchasers who had a 
‘not then. paid the second installment, both the second and third in- aes 
_ stallments to- become due at the end of the third year. . It does not 


- appear that ‘any: further extension. of time for. payment has been a 


: - granted. 


. The oeonde show that there j are 57 1 cases in ran tie purchasers | 
have made only one payment which became due in 1913; that there, | 


4 are 12 cases in which they have paid two installments; 6 cases in — e 
_ which they have paid three installments; 52 cases in ‘which they — 


have, paid four installments; and j 300. ‘cases: in: which the payments 


7 have been completed. » | | 3s 3 
_. In order to finally close out: on remaining ‘cases 3 they will, be ne. 
7 divided 4 into two classes and disposed. of 2 as s follows: ae 
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“Class 1 Pale inohadé all entries on which. all instailinents: except : 


. es ine last, dué in 1917, have: been paid. “Advise each person’ having. drs 
hae such entry that he will be allowed. until 1919 anniversary. of the date. _ ca 
of entry within which to pay the. last installment together with ae. hy oe 


-terest thereon at the rate of 4 per centum per annum. 


Class: 2 -will include all: entries not falling in class: one’ on which | 
full payment has not been made.: Serve notice on each person hav- “A 


ing such entry that the unpaid installments, except the last, die in’ 
1917, must: be paid. together with ‘interest: thereon at the rate of 4 

per centum per annum within sixty days from: receipt of notice and 
that in. the event of his failure to make ‘such. payment within the ~ 


; ~ time allowed, you will report his: entry to this office for cancellation. See 


Specify inthe notice that if payment is ‘made as required, payment. 


of the last installment, due in 191%, may t be deferred: until: the 1019 7 a 


anniversary of the date of entry: . 7 - 
In the event. of an entryman’s flues to naa’ payment Of the : 


1917 installment. with interest within the time specified, you will © | 


then allow him thirty days from receipt of notice within. which. to 
make such payment, and advise him that’in the event of his failure | 
to do ee you. will Topol his ay to this office for cancellation. ° 
a Chay, TALLMAN, 
| Comanissionen, 
: . ‘A pprosedl ee 
| ee, 7 ‘Voarraana, | 
bara ae First. Assistant Secretary. 
coos BAY WAGON ROAD LANDS_ACT OF FEBRUARY 26, 1919, 
-Insravetions,. 
Deparment OF THE aren | 
;  Generat Lanp Ora: 
é | " _ Washington, dD. ¢., M arch 21, 1919, 
: Cnme OF Fim. Division, ae 
| . . Porrnann, OREGON! 3 Aas 7 
- “The. act of Congress (Public No. 280), oe obser oe 7 
i919, in Section 1, authorizes a compromise of pending litigation — 


ge heewcan the United: States and. the Southern Oregon: Company, upon: 


a the execution and delivery to the United States by said company of — lS 


ae. a, deed satisfactory to. the Attorney General of the United States, a 
conveying all the right, title, and interest held by said. company in eee 


and to.the lands situated in the counties of Coos and Douglas, in the 


; e | State of, Oregon, and. embraced within the limits of the former es) See 
| ian made pe the United States to the State of. iy to aidin 
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the epaseracdon of a militazy wagon road from. the say ke waters — 


of Coos Bay to Roseburg, 1 in said State, and provides that said lands . 


| shall. thereupon again become part of. the public domain; and fur-- 
_ ther, that the execution and delivery of the said deed of reconveyance 


; within thirty days after the approval of said act shall constitute the. 


: acceptance of said act by the Southern Oregon Company. 3 
| By letter of March 11, 1919, from. the Attorney General, ‘the. 

Department received a deed of reconveyance executed F February 27, 
1919, and delivered by the Southern Oregon Company on March 10, 
1919, reconveying said lands to the United States, and declared 


satisfactory by the Attorney General, which was inclosed to you 
by letter of March 18, 1919, directing you to have the same duly | 


~ made of. record in the counties of Coos and Douglas. From this it 
will be seen that by the terms of this act and the action taken there- 
under by said company, the lands SO réeonveyed. are now a sees of, aS 

the pee domain. oo 7 es | 
_ ‘TAXES. 


By section 2 of this act it is provided: 


“That the taxes accrued, cuppaid, and delinquent. on 1 the said lands on the. date 
of the’ delivery of. the deed provided for in section 1 shall be paid by the 
Treasurer of the United States upon order of the Secretary of the Interior, as 
goon as may be after this act becomes effective, 


It is incumbent upon the Department to proceed aS “promptly as 

- may be in the ascertainment and payment of the taxes accrued, un- 

- paid, and delinquent on said lands March 10, 1919, the date of the 

_ delivery of the deed. provided for in section i of aid act. By this 

it is meant that-in the computation of the taxeg to be paid, the in- 

terest, penalties, and costs lawfully incident to delinquencies are to 
be included therein, up to and including the date aforesaid. 

The Department is advised that the tax. claints of the two coun- 

ties have been prepared i in detail, coverin ig; it is understood, the taxes’ 


in said counties since 1908, and. that copies thereof will be submitted - 


to this office and your field division at an early date. On the receipt 
of these claims you will at once proceed to their adjustment, by ex: 
amination of the original tax rolls and records of said counties, 
after a careful check of the lands reconveyed to the United States. — 
The statutory provisions of the State in the matter of interest, pen- — 
_alties, and costs due in the case of delinquent ue should be ‘given | 
especial attention. — 
‘On the conclusion. of your secieGon as a, Yeport in ren to. 


| ‘this office, as to the claims of each county, with appropriate recom- 


| mendations, submitting therewith a statement of the claims of said — 
counties, with corabeute of the proper omiclal a as: to the goes of said 
claims, | |  % — 
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_ CLASSIFICATION . 


ae section O of this act it Is provided: 


That the lands ‘shall be classified and disposed of in the: manner ” provided by. eo 


the act. of. June 9, 1916 (39 Stat., 218), for the classification and aeaee of _ 


7 : the Oregon and Califor nia Railroad grant lands. . 


Turning to the act last above cited for directions that will contr “ie 
in the matter of the classification of. these lands, it is found that 
section 2 of that act authorizes the Secretary of the Interior, after 


- due examination in the field, to classify said lands by the see : 
2 legal subdivisions into three elanees as follows: | 


Class 1. Powersite lands, which shall include only such lands as 
are. chiefly. valuable for water powersites, which lands shall be sub-_ 
- ject to withdrawal and such use and disposition as has-been or may oa 
be provided by law for other public land of like character. oa 
Class 2. Timber lands, which shall include lands bearing a ‘growth ; 
of timber not less than 300 000 feet, board measure,. on each Forty- 
acre subdivision. _ > 
Class 3. Agricultural Tina which shall include all lands not fall- es 
ing within either of the two other classes. _ 
The classification of lands valuable for powersite will be under . 
the supervision of the Geological Survey, but the classification’ of | 
the lands falling into classes 2 and 3 will be under your direction. 
No specific directions are requisite as to the manner of cruising and 
classifying the lands now in question, or the submission of reports 
thereon, for the reason that your practical knowledge of this matter, 
in connection with the classification of the Oregon and Velorma: | 
Jands makes it unnecessary. | a we : | . 


PREFEREN cE RIGHTS. 


— It will me observed that ation 3 of fis act ere the ene. : 


of these lands in the manner provided by the act of June 9, 1916, i 


und that section 5 of the latter act provides for the disposal of agri- : 


cultural lands, directing that nonmineral lands of class 3 shall be — 


subject to entry under the general provisions of the homestead laws, 


excluding the rights of | commutation, but awarding a preference 


right of entry to “any person duly qualified to enter such lands who. 
has. resided thereon, to the same extent and in the same manner as is 


~~ required under the homestead laws, since the first day of December, 
1918, and who has improved the land and devoted: some portion 
. thereof to agricultural use, and who shall have maintained his resi- 


a, dence to the date of such application.” In addition to these methods 
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of disposition found in the act of 1916, it 3 is further provided i an: «7 
section 8 of the present act that: booed , 


Such persons, who, being. citizens of the Unitea Siates have cont nusasly | 
leased from. the Southern Oregon . Company for. a period of not less than 10. 
years, or who, under lease from said company, have cultivated and Placed valu- 


able improvements upon any of said lands classified as agricultural, not exceed-_ a 


: ing: 160 acres to each person, shall ‘be allowed a preference right of six months = 
‘in which to purchase, such lands from the. United: States by paying therefor the _ 
sum of $2.50.per acre, and : reimbursing the United States for the taxes paid -on. 
- such land : Provided further, that where any of such leased lands have been 
resided upon to the same extent. and in. the: same manner as is. required under . 
the homestead laws: since ‘the first day of December, 1918, by any person duly 
‘qualified to enter. such lands, claiming adversely to such lessee, and: who has 
ei improved. the. land: and devoted some portion thereof to’ agricultural use; and 
- who shall have maintained ‘his residence. to. the date of his. application, the 
claim of such. settler and resident shall: be superior to that of the lessee, and, 
he. shall be. allowed ‘the preference right of eee BEon ees, actual settlers any, 
7 section a of the act of J une 2,. 1916, ‘aforesaid. | 7 
‘In the classification of these lands we will bveretore: hace to ‘pros 
vide for the protection of. three classes of preferred rights: (1) 
Lessees who have continuously leased from the Southern Oregon 
_ Company lands for a period of not less than 10 years; (2)° lessees’. 
from said company who have cultivated and. placed. valuable im- 
"provements upon any of said Jands; and (8) those whose claims 
‘depend upon, residence and cultivation i in accordance with the home- 
— stead law since December 1, 1913. You will, accordingly, i in the ex- 
amination in the field. of tiede lands, pay epsaal attention to the 
claims of people who may be found theron. indicating the location 
of all of their improvements on the proper subdivisions, with a full 
description thereof; together with a brief statement as to the alleged 
duration and sharecies of the claim asserted to the land; and to the 
same: end you will.call upon the Southern Orekon Company for a 
‘statement of all outstanding leases. 7 , 
The period of six months accorded to ies by this aan, within 
: which to perfect their claims, will begin to run from. the date fixed — 
for the opening of these lands after the Sieeaceion thereof as. 
herein directed. ie ed | 
The interest of the public | in the early restoration of hes, tenis - 
requires all diligence in the matter of their classification, consistent | 
with, accurate results, - | : : | 
ene Te a 
Commissioner. 
a oid | nee ee ee ees 
| ALEXANDER T. Vocunsanc, a 
First Assistant Secretary. | 
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CHIPPEWA INDIAN LANDS—SALE OF ISOLATED TRACTS, 
| Evsrevetrons. | 


‘Duranruenr c OF THE “Lerrtor, : 

= ‘Genrran Lanp Orrice, 

7 i ai | Washington, D. ieee Ut arch 26, 1919. 

, | Racismms AND Racers, 
Cass. Laxs, Crooxsron AND Donors, Minwusora: ; ! 

| Your attention is. directed to the act of Congress approved. Febru- - 2 
ary 4, 1919 (Public No. 252) , entitled “An, Act For the sale of isolated 

_. tracts: of the public domain in Minnesota.” | Said act reads as follows: 7 


| = That. the. provisions of section | twenty-four hundred and fifty-five of the. Te oo 

id vised Statutes’ of: the United States as amended by the. Act of March twenty- ee et 
eighth, nineteen ‘hundred. and | twelve (Thirty-seventh Statutes at Large, page . | 
; seventy- seven), relating to the: ‘sale of isolated. tracts. of the. public domain, be, 


and the same are hereby, extended" and: made applicable to ceded Chippewa | 


Indian Jands in the State of Minnesota : Provided, That the Provisions. of this’ — . 


act shall not apply to lands. ‘which are not subject to homestead. entry : Provided os 
‘further, That pur chaser S of: latid under this Act must. pay for the lands not less 
than: the price. fixed in the: law opening the lands to homestead entry. | 
‘The: Chippewa lands’ subject. to sale under said act are a ‘those: 
_ which have been opened to homestead ‘entry. Any application for 
the sale under said act of Chippewa lands not listed as lands subj ect | 
to. homestead anty, bi in some 5 Up pere agricultural schedule s should 
be rejected. 1 | . 
Applications to purse” fHeke lands’ as colatat tracts and sales 
thereof as such tracts will be governed by the general. regulations 
governing the offering at public sale of public lands under said sec- 
tion 2455 as amended by the said act of March 28, 1912. See instruc- 
tions of January 11, 1915. (48 L. D., 485—Circular. No. Br L ys How- 


ever, purchasers of ad subject. to. tle under said act must pay for: 


the lands not less than the Price fixed j in the law opemne the lands to 
homestead entry, : | 
In referring applications for nine sale of any tract under the ig0~ 


= _ lated-tract law to the chief of field service, this office, for report asto 


the value of the land. and any. objection he may wish to interpose to — : 


the sale, you will accompany the application with a statement. show- | 
ing the date when and the > price at which the land was opened to | 
entry. 7 a 
Cay ieee eee 
. Commissioner, 
| Approved: o oe 

"ALEXANDER Bits Vie ar | 

ea First Assistant Seeretary. 
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STATE OF UTAH v. OLSON: ie | 


Decided February 27, 1919. 


‘Contest —Srare ScHoor Guant—Pnernnence Rice. 


One who successfully contests the prima facie claim of the State to a fenet 
in a school section,. upon the ground of the known coal character of. the 
‘land at the date of the school land grant, gains thereby no preference right. 
to ee coal ey for the a involved. ) | 





BY. -‘Srare Unban | Act oF 
: APRIL 30, 1912. | : | 

A company which, under claim of right and in. oriviie with the title y asserted 
_ by the State, in good faith takes possession of and makes valuable improve- 

ments upon a portion of a school section thereafter lost to the State be- 

cause of adjudication. that‘it was known coal land at the date of the school _ 
; grant, Inay be protected by according to the State opportunity to: select 
the land, exclusive of the coal aeponits under the act of April. 30, 1912, for | 
a the benefit of the company. | ; 


Vocstaane, First Assistant Seoretary 
In this case both. the State of Utah and William, Francis Olson, 
the coal. applicant, have appealed from the decision of the Commis- 


sioner of the General Land Office, dated August 8, 1918, in which it _ 


was adjudged that the tract involved, namely, NW. 4 NE. 4, Sec. 16, 
7.13 8.,R.9 BE. SL. M,, Salt. Take City, Utah, land district, was 
known éoal land: at and prior to the date of the admission of the 
State into the Union, and that the land should be’ equitably divided 
by a segregation. survey so.as to permit the State to retain that 
part containing improvements | and to allow | the coal. applicant to 3 
perfect.entry for the residue.- : 

The township mentioned was surveyed in 1890 and the survey 
| was approved and accepted in 1891: The subdivision here involved 
was not returned as coal land, such return being confined by the sur- | 
veyor to the KE. 4 NE. 4 and NW. 4 NW. 4, of said Sec. 16. The tract 
was included in fie coal-land withdrawal made in 1906, and in 1907 
it was classified as coal-land and valued at $75 per acre. On Febru- 
ary 18, 1911, this tract, was reappraised and valued as coal land ¢ at. 
aa $45 per acre. | 
— On Dee aabeE 8, 1913, ‘Olson fled. his coal Jand applicntion 012075 5, 
Page to section 934, Revised Statutes, for said NW. 4 NE 4, Sec. 
‘Pursuant to this application notice was issued, poaed: and pub- | 
. ae and during the notice period the State filed its protest and : 

; application for a hearing, in which‘it was averred, in substance, that - 


the title to said section 16 had passed to: and ieeoine vested. in the — 


| State absolutely and without reservation under its school- land grant; 
that the land was not at the’ time of survey, or at. the date of the’ — 





a See decision on motion for rehearing, page . 65, 
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> ~ Face a: of the State,. kniowh witeral or oat land; and hat ina - 
~ former proceeding involving the coal filing of one Henderson, which 


. - govered, the tract, the Commissioner. had. adjudged. that title wasim 
the State. The applicant filed a denial of the allegations and further 


: alleged’ that. certain individuals, or a company in which they. were 
-. interested, ‘acting through the State, were seeking the land In con- 


; | nection with. coal ‘mining operations that. were then being carried. 
on in the vicinity and that an attempt was being made through the 


_< offices of the State to illegally secure title. A hearing was ordered . ; : 
_ and had, at which the coal applicant: assumed the burden in attack- | 
ing the lpi of the State. The testimony adduced was voluminous 


and many exhibits were introduced. ~The local officers, on October oe 
20, 1914, held that the tract. was known coal land long, prior to the ae 
admission of the. State, and. concluded’ that the protest should. be 


dismissed and that the coal claim of Olson should be sustained. The 
- State appealed. | | a8 ee : 
Action on the case was. siispended for sometime to await the deer 


sion of the Supreme. Court. of the United States i in the case of United 2 


: States ». Sweet (245 U. S., 563), in which: it was decided on J anuary 
~ 98, 1918, that the Utah achool. grant: did not include mineral, (coal) 


es Tends. That decision disposed. of ¢ one of the State’s main contentions 


in this case. 
The Commissioner heard counsel for the oe orilly and tere: | 
upon: ‘suggested that a compromise be entered into between. the coal 
land applicant and the Spring Canyon Coal Company, which claimed 
the tract under the State and had placed improvements thereon. 
‘The parties were unable to. reach any adjt ustment and the record was 
taken up for disposition. Upon. a review of the evidence the Com-. 
- missioner found and held that. the testimony was. such as to justify 


the conclusion that the land was at and prior to the admission of the 
State known to be. valuable for coal. In view of the fact that the 
coal beds were confined. to about: five acres in the northeast corner of. _ 


"af | the 40-acre tract, and. the further fact that. the company ’s valuable i. | 


a improvements. were located upon the. western. portion of the. land, 


_.. the Commissioner. concluded that an equitable division was. proper = 
and that a segregation. survey should be made setting apart the area 
containing» the improvements ‘made by the company from the re- - 
mainder of the tract, and that in order to give the coal applicant | 
| the best possible: tipple and . loading facilities the survey should a. 
-_-be so made as to exclude from the company’s por tion its boiler house, 
and that thereupon Olson. be allowed to make entry for the residue. | 
oe 4 of the subdivision. 


In support of his appeal Olson ented: that he ive a wee right: 


: a jn and to the entire tract, of which he can not.be deprived, he having 


: e lawfully entered. and paid for it, and that the Commissioner’ s order _ : ; 
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| Hor 2 a neater survey: is not based upon the statute, a and 3 is s contrary a4 


both to the law and the regulations. 


- ‘The Department is unable to perceive | wherein this ‘coal ‘dane . re 
has. acquired | any vested interest in the land or has yet a right to a 


- patent therefor. So far as can be ascertained, either from the papers. “8 


can. not arise or. attach ‘until the. prima. facie claim. of the State has 
been. eliminated by a final. decision i in the Land Department. | 


In the case of Charles L. Ostenfeldt (41 L. D.. , 265), a portion of . 
school section 16 In ‘the township. immediately to. the west of this — 
land ‘was-involved. The. question there presented and determined 


was as to when the claimant’s application attached to the land, so as 


to determine the coal price as between the Government and the appli- = 


x cant. That decision concluded | as follows: 


piowever, it appears from the records of this Department ‘that: the survey of 


- gaid section 16 approved by the surveyor-general June 380, 1896, did not ‘specifi- 


| cally return the lands here. involved as. coal lands, nor does it.appear from the 
evidence ‘before the Department. that.any claim | thereto under: the. coal-land 
laws was at that date asserted by claimant or. others. . Presumptively, therefore, 


7 _ the: title to said land. passed to the State of Utah, and this presumption ould: | ) 
: be overcome. only. by. the. submission of a satsfactory showing to. the. contrary. 
see Until such showing. had been. submitted and a finding made. upon the question 


in the case or from the records of the Genatal Land Office, there is. 
‘nothing to show ‘that Olson. has paid or tendered the coal-land ‘pur- | 
chase price, or even the $10 filing fee required. in connection with a 
~ coal-land application. - No entry certificate. has been issued or is out: © _ 
| standing. At any rate the sale of the land could not be consummated Se: 
~ and coal entry properly be allowed until the pending controversy 1s: ae 
finally decided: adversely to the State. Passing: over the question as 
to whether the use and. occupancy. of the western portion of the tract — 
by the Spring Canyon. Coal. Company, i in connection. with its mining - 
| operations, rendered the area nonvacant coal land within the: purview , 
of the statute, it is clear that. rights under Olson’ s coal application 


- involved, no application or entry could be allowed of record for the land: (82 — 


LD; 89 and 117).: An application to contest the claim or right of the State 
7 * might be entertained: and the application’ to purchase of Ostenfeldt -was: so. 
-. treated, resulting, after answer.and denial by the State, in-a trial and the final . 
| holding by the Commissioner, June 6, 1911, that the lands did not pass to the. 


‘State of Utah at date of approval. of survey . Or at all, because. of their known he 


| coal character. From and after this adjudication the. lands became. subject. ‘to’ [ 


application and entry under the coal-land laws but at the price then fixed under 


the regulations of the Department. No rights were. obtained by. Ostenfeldt | 
os when he tendered his application to purchase, December 13,1909, he occupying: fe ke 


merely the status of a would-be contestant, without the privilege, sometimes, ex- 


tended by statute, of. a preference right. of entry in event of success, Hven in 
those instances the successful contestant is only accorded a ‘right. to enter. sub- a 
a ject to the conditions existing at the time the right becomes available, . After 
the records had been cleared of the claim of the State. he, if the first qualified — 

| applicant, nee enter aoe land if subject to. PEDO ORs but at the PPE pont | 


f 
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. ‘s “subject. to’ the conditiong, then fixed. ‘His entry may be allowed to stand aay = oe, 
upon the payment of the price fixed and. eae Jane 6, 1911, and the deci- ai ad 


a sion of the Commissioner is accordingly affirmed. 


“In the case at bar, “where the valuable imiprovainente’a upon. the land | 


eke and the occupancy. of the company ¢ gave notice of an asserted. prior . 
| : ae claim, with equal, it not stronger, reason may it. be said that Olson” ee 
a ‘pained no. statutory right or Claim to the land by reason. of his appli- 2s 


> cation and the proceedings: growing therefrom. ‘Whatever recogni- 


ie tion may be accorded. to his.efforts and expenditures, which adduced = 


a evidence to. defeat the claim ot the State, it is obvious that: no specific : 
nee statutory. pr eference right or legal right to make coal entry has yet 
—, accrued. to the applicant. | His. contention that a vested right exists — 


- and that he has become entitled to a patent for the land, ds eee ge 


” substantial merit. 


In view of the conclusion borane aie it decom unneces- i 
sary to ‘discuss or pass upon the matter of the segregation survey — 


_ authorized by the Commissioner. The Department finds it possible 


to make a. satisfactory epee, of this case e without resorting to a 
e segregation survey. : | 
in. support of the: appeal on pehalt of the Sinise: . is urged that the 
~ Commissioner, erred in holding that the land involved’ ‘was valuable 
for coal, or was. known to ‘be valuable: therefor at the date of the 
; ie of the State, and in sustaining the coal applicant’s. claim. 

AG as: argued that in the: event the contrary is held the Department 
should, in the: interest: of. equity and common justice, protect: the 

company’s valuable improvements placed: upon the land, under a 
claim of right and in good faith, and to that end should permit the 
State to select the surface of the tract, Pansat to. the act of. April | 
30,. 1912 (387. Sat., 105). | 


The evidence: has bee oes “The concurring | Gonclaeons a 
a below; to the effect that the tract was known coal land prior to the 
-. admission of the State in'1896 are well founded. A bold: sandstone me 


: - escarpment, constituting the floor of a coal bed i in that region, crossed 
_ the tract. An actual outcrop of the coal bed, resting upon this floor 


upon ‘the land, was. known and observed. in dhe year 1887. At that : | 
time one Fancew asserted a coal claim on the land. immediately to. - 


| the east. and possibly on a part of this tract, the area at. that time : 


- being. unsurveyed.. Just. beyond the: east - line of the 40, exposed in : : 
the face of. the vertical. cliff,. there. plainly appeared. an outcropping — 


e bed. of coal. Slightly over the north line of the tract the coal bed. 


7 ” 2 ‘lying upon the. sandstone floor was disclosed and observed. The rock uf 7 
—. formatien. was. ‘obviously. regular. and undisturbed, with a slight dip) 
<3 10: the northeast. The region was known to contain coal. beds and to 


7 : the northwest, and west of. the land coal mines: had been opened. and 2 


as 2 = worked. long. prior to. the admission of the State. a ee 


eae oe 
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| ‘The coal deposits upon the tract are found 3 in pene only , 
. 8 acres in the northeast corner. The State insists that because of the _ 
| small area, the outcrop condition and the indications of burning, the | 
coal.in the 40 is of little. or no value and insufficient in extent to 
impress the tract with a coal character. The main coal bed rests 


upon the sandstone floor and other higher beds are present upon the = 


tract. The evidence with respect to weathering, and possible burn- 
ing, fails to establish that coal is not present, available and valuable. — 
Considering the record, the Department i is convinced that the finding | 
~as to the- known coal character of the tract prior to the admission of ~ 
the State -is justified. | 

The following language, used. by: the Supreme Court's In nah. case e 
Diamond Coal Company v. United States (233 U. 8. 2386, , 239, 248- 
249), 1 1s apposite: a | — | 

To justify the. annulment of a ‘homestead: patent as. 3. wrongiglly. covering min- 


eral Jand, it must appear that at the time of the proceedings which resulted in 
the patent the -land- was known to be valuable: for mineral; that is: to. say, ‘it 


must appear that the known conditions at the time of those proceedings were 
= plainly such as to engender the belief that the land contained mineral deposits ds 


of such quality and in such quantity as would render their extraction profitable 


and ‘justify expenditures to that end. If at. that time the Jand was. not thus ~ a 


| known to be valuable for mineral, subsequent discoveries will not affect the 

Patent. a i 42% - Pe oe we 
ns a rr oe ee eae pS 

ee ~The outcrop, the disclosures in the vicinity, and: the geological for- 


| mation tee with convincing force to a workable bed of merchantable: coak 


- extending under the valley and penetrating these lands. These conditions. were — 
open. to common observation, and were such as" would appeal to practical men “ 
3 be relied upon by them in making investments for coal mining. * * * 

. Phere is no fixed rule. that lands become valuable for: coal only’ through its 
actual discovery within their boundaries. On the contrary, they may, and 
often. do, become so through adjacent disclosures . and other. surrounding or 


external conditions; and when that question arises in cases such as this, any ~ 
- evidence logically relevant to the issue is admissible, due. regard pene. had to op et 


the time. to which it must relate. a ee ee i oe | 
‘: | e se a he Xe ar oO hee 
It will be perceived that we are not here ‘concerned with a mere: outcropping | 


of coal with cara pointing persuasively to its quality; ese or rue 


See also the. case Of Milner v. “United States (208 Fed, 431), in, - 


which coal lands to the east of this tract and in the same general 


coal field; which had been selected by the State, were involved. eee 
~The evidence shows that the Spring Canyon Goal Company prior 
to the filing of Olson’s application had erected’ valuable improve- 


ments upon the western portion of. this tract, after. having. applied - 
to the State to purchase the same. The company’s tipple, boiler — 
house and part of its railroad. switches, an aerial tram, three stone — 
cottages and other improvements, were constructed upon the land, 
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and at. thé time of the hearing” were valued at approximately $90, 000. 


The company ’s possession and use of the tract was under claim of _ 


- right and.in privity with the title asserted. by the State. . The State : 


of Utah has: consistently. urged and maintained that because not _— 


specifically excluded, mineral lands passed to the State under the 
land grants made in the enabling act. As to the school- land grant 

this contention was sustained | ‘September Q7, 1915, by the Circuit — 
Court of Appeals in Sweet v. United | ‘States (228 Fed. , 421), and — 

that decision was not reversed by the United States. ‘Supreme Court. 

until] January 28, 1918. The legal view entertained on behalf of the 
State, with respect to mineral lands, can not therefore be said to 
_ have been so clearly 1 in error as to imply or impute bad faith to the 
State or the company claiming under it. Counsel on behalf of. the’ 
‘State, in his brief, asserts that: the land has been deeded to the com-. 


pany with a reservation of the coal. However this may be, the legal OY a 


title still remains in the Federal Government and the tract is subj ect. 
to the administrative jurisdiction of the ee agency. oF the 
United.States. 

In the case of the Eldorado Wood and Flume Company (28 L. D., 
37, 40), where rejected. State selections and. Indian allotments » were 
involved; this Department. said: | . : 


es Tt is true that these: applications were made for lands not covered by 
an. entry at the. time,. but: the occupation, enclosure and improvements of the 
corporation and its lessee were. then open and well known. In the technical 
sense of the word, the tract may not have been lawfully appropriated at the 
time of the allotment applications,. but it~ was in a sense actually appropriated . 
_ by.the occupation, enclosure and exclusive. possession. ofthe portions. enclosed, 
which covered the main body of the land. in question.. “The rights of the Indian 
applicants should be protected as fully as those of other claimants to the — 


~ public lands, but they can not be. permitted to seize upon the fruits of the: 


labor and expenditur es of others, made under .an honest belief that their tenure 
_ would ripen into a perfect: title; to permit this. to. be done. ina case like this. is 
represented to be, would. shock the moral sense. and do violence to the. spirit: 
and intent of the public land laws. Williams Vv. United States, 188 U. 8., 514. : 


‘In the case of Fritchman. v. Zimmerman. nae L. D., BIT, 2880), the 
. Department said: | | 
a ~The departments and the courts have repeatedly held - that ands thus coupled | 
. ‘and improved are not. subject to. entry, but that the government will retain: the. 
| title. thereto . until a. party who has placed - extensive improvements thereon, 
under claim of right, shall be enabled to. obtain the title from the government. 
: Williams v United States — (188, ‘UL S:, 614). , ee ete 
= oli Burtis v. State of Kansas (34 L.. D,, 804, 300), ‘the following 
is. found :. | | Sarda | - 
‘The books celine as. = eolae. OF title that wien in ‘appearance is title but which | 


in reality is not title. It is true that. a title was not acquired by prescription ; 
as: against the United States by reason of the Bosse ss08 gained under the deed 
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issued. by. the State for. this land, but it. is. weverticless pelieved that Smith, | 
and those claiming under. and through him, occupied this land. under a color | 
of title. Their ‘good ‘faith ‘in the premises. is. in nowise ‘questioned and the 
Department fully. agrees with the-decision of your office: and ‘the local officers. 
protecting. such:long continuous possession as against 0 one. e seeking to appropriate 
the lands as against: such’ prior , occupants. a 

‘It is. the opinion of this Department that the State should: be permitted to | 
| make. its title good, and to that end it should. be afforded a Yeasonable time — 

within which to make formal selection of the land, upon a. proper and sufficient 


base. Should the State fail to make selection as allowed, the present occupant ae 


| through: purchase from the. State . ‘should “be afforded © a reasonable:time in. 
- which to protect. his occupancy by himself making entry under the land laws, — 
- .and upon completion of selection by the State 0 or entry by Williams, the appli- 
cation by Burtis will stand rejected. oe | | 
The principle involved. i in these eases, or one egeencully. ce fas 
| been invoked or applied in. connection with many other. cases under 
- varying conditions. See Jones v. Arthur (28 L. D. , 285); Butler v. 
State of California. (29-L. D.., ; 610) ; Anderson v. on. (33 L. 'D.,. 
889); J.M. Longnecker (30.1. D. 611) 5 Lyle v. Patterson (228 U. S., 
211); Denee v. Ankeny (246 U. oe 208). 
Equitable claims arising in connection with public lands are: 
cognizable before. the Land Department. The protection, if any, 
that might be afforded to the company by the laws of Utah, with 
respect to improvements, will not. prevent this Department from 
exere cising . its’ judgment and power herein. Under the circumstances 
disclosed in this. case. the Department deems that.in equity and all 
good conscience the company ’s improvements should be respected. 
Neither the ground on which they stand nor essential control over 
them should be handed to a stranger, or some. ‘third party. Having 
been known coal land the State’s title under the school grant never 
attached ..to. this tract; but there appears. to. be no: impediment. to 


. the State making a selection of. the tract for. the benefit, of. the com- 


_ pany, with a reservation of the coal: therein to the United. States — 
pursuant: to the act of. “April. 30, 1912 (87 Stat., 105). That act . 
| provides specitically that. withdrawn or classified ‘Goal: lands, other- | 
wise unreserved, shall “ be subject to. selection. by the several States 
within. whose limits the lands are situate, under grants made by 
Congress,” with ‘a reservation of the coal deposits in accordance | 


a ath the act of June 22, 1910. (36° Stat., 583). i 
A reasonable time will accordingly be afforded to ene this State ta 


to make such selection. of this tract. After such. State selection has © 
been filed and entered of record in the local land office, Olson, if he 
so desires, may prosecute application proceedings for the coal: ‘de- 


posits reserved. to the United States. This disposition will, enable — i 


the company to retain. possession and control of its valuable mining ; 
improvements, and will also. secure to Olson, if he wishes ity ao 
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) title to the coal beds, together with the right to" maine and 3 remove : 

| the coal contained in the land. | 

The decision of the Commissioner, with an to ene aaa coal 
character of this tract. at and prior to the date of the admission of 


the State into the Union, is affirmed; the holding in that decision | 


with respect to a segr egation survey is set aside and vacated, and 
- further action In this case will be governed: BY the views herein- 


Oy above set forth. 


STATE ( OF UTAH v. ‘OLSON (ON RENEARING). 


Decided April 26, 41919. 


Voarrsane, First: Assistant Secretary: 


William Francis Olson has filed a: motion: for pene aS. ~ “he. : 
Department’s decision of February. 27, 1919 [47 L. D., 58], which © 
permitted the State of Utah to file a. soleeeiant under the act of April 
30, 1912 (87 Stat. 105), for the NW. 1 NE. i Sec. 16, T.13S., R. 9 E., 
-§. L. M., Salt Lake City, Utah, land district, and allowed ee to pur- 
chase the underlying coal deposits if he so desired. | | 

Olson filed his application to purchase the tract under. the a land 
laws (Salt Lake City 012075) December 8, 1918. The State of Utah 
filed a protest claiming that the tract had iaueed to it under its school . 

Jand grant.. After the submission of testimony, the register and re- 
ceiver by their decision of October 20, 1914, held that it had. been 
shown that the tract was coal in character and so: known at the time 
of survey, and therefore did not. pass to the State. This finding of 
fact was affirmed by the Commissioner and the Department. — 

In its decision of F ebruary 27, 1919, the Department sald: 

. The Department is unable to perceive. wherein the coal claimant has acquired 
any vested interest in the land or has yet a right to a patent therefor. So 
-far'as can be ascertained, either from the papers in the case or from the records 
of the General Land Office, there is nothing to show that Olson has paid or 
tendered the coal land purchase price, or even the $10 filing fee required in 
: connection with a coal-land application. No entry certificate has been. issued or 
As outstanding. . 

The motion. for rehearing sets forth that the above statement. isin- 
correct alleging that: oe se 
#4 # on January 19, ‘1914, the coal ‘@aimant paid to the Gceigee of the 
. United States Land. Office, Salt Lake City, the sum of Highteen Hundred Dol- 
lars as the purchase price of said land fixed ‘by. the Department, and received | 
therefor Receiver’s receipt No, 1235497 certifying to said payment, which money 


- was, on said date, put into the Treasury of the United States as. earned by. said | 
- Land Office; no filing fee at that time being required by the Se stitial 
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22 A further arch of the records of. the ace) Land Office: discloses 
- that the above statement as to the payment of the purchase price is - 
correct. As to the filing fee the motion is in error since the pay- 
ment of such a fee is required by the regulations of May 4, 1912 
(General Land Office Circular 105, Sec. 122, Page 29). In its prior 
decision the Department further Ses: | ——— 


At any, rate the sale of the land could not be consummated and ‘coal entry 
pr operly be allowed. until. the pending controversy. is finally decided adversely 
to the State. Passing ever the question as to whether the use and occupancy 
of the western. portion of the tract by the Spring Canyon Coal Company, in con-_ 
nection with its mining operations, rendered the area nonvacant coal land 
within the purview of the statute, it is clear that rights under Olson’s coal 
application can not arise or attach until the prima facie claim of the State has 
been eliminated by a. final decision in the Land Department. | 


In support of the above statement the case of Charis L. Osten- = 


~ feldt (41 L. D. 265) was cited, and no reason is found to change the 
view there expressed. | me 

Further, in accordance with the cases Pee in. the aan. of 
February 2, 1919, the Department. had the right and was under the 
duty of protecting the equity arising from the prior possession of the . 
Spring Canyon Coal . Company which claimed title as purchaser 
under the State and from the extensive pep rovemcnte mare: by it 
before the filing of Olson’s application, f 

No reason is found for disturbing the Department’ prior decision, - 
and the motion. for rehearing 1 is. accordingly denied... 


_ CHARLES BAHM, 


Decided March ad 1919. 


Srock-RarsiNe Homnerean—Dusten arion—CULmrv ABLE AREA. 


In the administration of the stock-raising homestead law it is Panogainead that 

: small areas of high grade land maybe epipeaee’ within a tract ‘ chiefly 
valuable for grazing and raising forage crops”; such tracts. may be. desig- 
nated .and entry allowed thereunder, however, “ahere not to exceed one- 

eighth of the area embraced in the stock-raising homestead is cultivatable 


land. 


Voarrsanc, First Asotatone Secretary: 

‘Patent No. 484628 issued July 28, 1915, to Charles Bahm under — 
the enlarged homestead act for NE. 4, NE. 4 NW. 4, N. 4 SE.4, and - 
SE. 4 SE. 4, Sec. 26, T. 186 N., R. “104 W., 5th P. M., J Dicanone: 
North: Dakota, land district, and on July 25, 1917, ea Bahm 
_ applied to enter, as nda onal thereto, under the stock-raising | 
homestead act, the NW. + NW. 4,8. 4 NW. 4 1, and NW. + SW. 4, 
said Sec. 26. The 160 acres last described were designated = stock- 


t 
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_ raising land, ‘effective February 11, 1918, but aaa date of een 
ary 18 1918, the Director of ihe Gaolorcal Survey advised the | 
Gonmissionbr of the General Land: Office that an examination of 
the lands patented to Bahm makes it appear that they are not stock- 
raising lands, in that they are adapted to dry farming and more 
valuable therefor than for grazing and raising forage crops. Where- 
upon, the Commissioner of the General Land Office, by decision of 
_ March 19; 1918, rejected the application to make additional: entry, 
and applicant fee filed an informal appeal. 

The lands patented:to Bahm as well as the tract oie for were 
examined by an agent of the Geological Survey on August 25, 1917. 
This: examination disclosed the fact that 165 acres in a compact > 
body are cultivable lands; that 108 of these 165 acres were under 
cultivation at the time of the. examination, and that a good crop 
‘of. grain was growing thereon. The soils. were reported as clay 
-. loams or gumbo, with a small rocky area in one 40, and the native - 

vegetation as consisting of a good. stand. of grama Brass, wheat 
grass, bunch grass, and. stipa. . 

Section 2 of the stock- raising homestead: act defines eee aas 
lands as those which are “chiefly valuable for grazing and raising 
forage crops, do not contain merchantable timber, are not sus- 
ceptible of irrigation from any known source of water supply, and 
are of such character that 640 acres are reasonably required for the 
support of a family.” In the instructions of January 27, ‘TOT (45 
L. D. 625), under said act, it Was stated : | 


The classification will be minge® as far as: erin to exclude lands that 
art not chiefly valuable for grazing and raising forage crops, either because _ 
too valuable ‘for’ such use or too poor: for such use. Lands which are capable. 
‘of producing. valuable crops of grain or other food cereal or fruit. are not subject | 
to designation; being, if otherwise subject to entry, disposable under the. 160- | 
acre or. 820-acre. homestead law, according to their character, 


Considering the precipitation, the length of the growing: om 
and the soils in the western part: of North Dakota, together with the | 
Inown results which have been achieved. by we ‘in that locality, — 
the Department is of opinion that the cultivable lands—that is, the © 
plow lands of favorable -soil types, are grain lands, a are not — 
“chiefly valuable for grazing and raising forage crops,” nor are they _ 
“of such character. that 640 acres are reasonably required for the 
support of a family.” Such cultivable lands are essentially dry-farm 
lands of the 320-acre type, and can not properly be designated for 
entry under the stock-raising homestead law. | 
As the rejection of all applications containing minor amounts. of 
these higher grade lands would not constitute a practicable and equi- __ 
table administration of the stock-raising homestead law, a reasonable _ 
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2 principle vi govern ihe permissible sional of better erade lands that 
may be- indluded must be determined upon. In a well: administered 
_ stock-raising homestead of 640. acres, in the region here under con-.. 
_ sideration, it appears that. as much as 80 acres, or one- -eighth of the 
total area, may be needed for the production A winter feed for the 
stock that could be maintained on the homestead during: the grazing 
season. It is reasonable, therefore, to allow 80 acres of cultivable 


- lands for feed production in a stock- -raising homestead even though | 


such lands could be used for grain. production under dry- farming | 
methods. The allowance of such an area of better grade lands is in 
substantial conformity with the established practice that permits 
designation of a legal subdivision as nonirrigable under the enlarged- 
homestead and stock-raising homestead acts if less than one-eighth 
of its area can be thoroughly irrigated and reclaimed. | 

The lands applied for by Bahm would enlarge. his holdings: to. 
480 acres, of which 165 are cultivable and 315 noncultivable. As the 
proportion of cultivable lands is greatly in excess of one-eighth of 
the entire area, the tract patented to the applicant can not be -desig- 
nated as stock-raising lands. The decision appealed from is accord- 
ingly atirmed. ye a a" ES By 


RYTHER | v. WILDBERGER, 
Decided March 12, 1919. 


PRACTICE—APPLICATION TO ee eer -AFFIDAVIT—APPRARANCE, . - 


'. Where claimant incorporates in his answer an objection . to the sufficiency 
of the contest affidavit because not: corroborated: by .at least one witness 
having: personal knowledge of the facts, as required by Rule 3 of Practice 

- as amended September 23, 1915, and. thereafter appears. und renews the 
objection. at the hearing, he is. entitled to a. ruling thereon even though 
he joins issue by denial of the charges. : 


Vocrnsane, First Assistant Secretary: 
This is an appeal on behalf of Henry W. Wildberger from a deci- 7 
‘gion of the Commissioner of the General Land Office dated November 
6, 1918, holding for cancellation, on the contest of James C. Ryther, 
his homestead entry, made October 20, 1916, for lots 1, 2, 3, and 4, 
“Sec. 18, lot 1 and E.4 NW.4, Sec. 19, T. 5N,, R. 12.E., B. H. M., 
Rapid Gig. South Dakota, land district. 7 
The contestant eae in his affidavit filed October 12, 1917, : 
| fhares a | 
_ entryman lias neyer established pesidente on the above described land ; fiat 
‘although he started a house he has never put the rough on the same. That said 
‘absence is not. due to any military or naval duty of any kind in any place in 
connection with the present war. | | 


{ 
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| The. affidavit was corroborated by Clayton B. Ryther who al- 
leged that— 


He is neguninted with ‘the tract described in the above affidavit, and: knows 


from personal knowledge and observation. that the statements therein made are’ | 


_ true. That said entryman has never established residence on the above- 
described land, that although he at one time started.a house on. the above- 


_ described land he has never put the roof on said house. That absence is not 


_ due to military duties of any kind in any place connected with the BEEzent war. 


‘In this answer entryman alleged that— 


He established residence on the above-described land in July, 1917, fol- 
lowing my settlement: upon the land of erecting a house thereon; that in Sep- 
tember, 1917, a cyclone or wind storm. partially destroyed said house,’ which 
I have since repaired, and the house is now in. a- habitable condition and 
furnished; that he: denies the first allegation of the complaint ; admits that 


-he is not employed at present in. the Army or Navy service, but: afliant alleges | 


the fact to be that he is under draft; alleges the fact to be that both the 


contestant and his corroborating witness - reside in Rapid City, and have SO _ 


resided in. Rapid City .at-all times since the date of entry, and knows nothing 
of the facts alleged, and that both the contestant .and his brother, the cor- 


roborating. witness, are incompetent to allege or. corroborate the affidavit of . 


contest, and defendant, by reason thereof, objects thereto. That as to. the 
second allegation affiant is unable to plead, as the same ‘is unintelligible ; -de- 


nies the allegation of ‘the corroborating witness that he never placed a roof 


upon: said structure. - 


When the parties ‘appeared before the local officers on December 
7, 1917, the day set. for the hearing, before any testimony was‘ sub- 
mitted defendant again objected to the sufficiency of the contest 


affidavit, reference being made to that part of his answer wherein 


he alleged that neither the contestant nor his, corroborating witness 


could have personal knowledge of the facts alleged. The contestant — 


thereupon took the stand and was followed by his brother, the wit-_ 
ness who corroborated the contest affidavit.. After the latter had 


admitted that he. had not been on the land in 1917 except on Oc- 
_ tober 15, and had no knowledge then when the house was first con- 
structed, defendant renewed his objection’ to the contest affidavit 


and raoved that the proceedings be ‘dismissed, alleging as a further 
reason that the notary public before whom the affidavit was executed © 


had not affixed his seal. The contestant stated that the notary public 


would affix his seal before the. hearing was concluded. The motion 
to dismiss was overruled by the local officers, who by decision of 


March .6, 1918, recommended that the entry be canceled. ‘The de- 


cision below was affirmed by the Commissioner of the General Land 


Office on November 6, 1918, and defendant has appealed. 


t 


While the affidavit appen cod sufficient on which to order a hearing, | 


3 defendant’s motion to dismiss, interposed after the corroborating wit- 
ness had acknowledged that he did not have personal knowledge of 
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the matters alleged, should have pon granted, ‘the cbjection to 
the affidavit having been set forth in defendant’s answer. The De-— 
partment has held that after issue has been joined, any objection — 
thereafter to the sufficiency of the affidavit comes too late. But in the - 
case under consideration it can not be held that defendant waived his — 
objection, his denial being coupled with the statement that the cor-_ 
roborating witness was not in position to have personal knowledge of 
_ whether residence had or had not been established.. The question hav- 
ing been thus raised, it was necessary that both the contestant and ° 
his corroborating witness take the stand and, if possible, refute the | 
' charge of disqualification. It developed that defendant’s objection 


was well founded, and the loca] officers should’ have dismissed the | | a 


contest... | 
Rule of Practice 3 as amended Seep 93, 1915 (44 L. D. , 865), 
referring to applications to contest, provides: 


The athtements in the application must. be corroborated by the affidavit. of at 
least one witness having such personal knowledge of the facts in relation to the 
contested entry as, if. proven, would render it subject to cancellation, and ae 
facts must be set forth in his affidavit. 


As stated in Preskey v. Swanson (46 i Ds 215, 217) : 


Prior to the amendment of September 23, 1915, Rule 8 simply provided : “he 
‘statements in the application must be corroborated by the aflidavit of at least 

~ one witness.” This resulted in many affidavits being corroborated on informa- — 
tion and belief, and made it possible to impose on the Land Department the eon- 
' sideration of speculative and unwarranted contests. .Hxperience demonstrated 

the necessity for the amiendment of the rule, and defendants are entitled to a 
strict compliance therewith before being placed under the necessity of defend- 


_ ing a contest. 


In Nemnich v. Colyar, decided J anuary 4, 1919 (at L. D. nay the 
Department held (syllabus) : 
~The provision of Rule 3 of Practice that the statements in the waprescen: to 
eontest must be corroborated by the affidavit of at least one witness having 
personal knowledge of the facts is jurisdictional, and objection-to the absence 
of such corroborating: affidavit may be gs cia at any time prior to joining 
issue. 

It was not intended: - the aston last cited to lay oan the rule 
that: an objection to the sufficiency. of a contest affidavit, raising the 
question of jurisdiction, can not be considered if a defendant also 
joins issue by the denial of the charges. If the objection be incor-— 
porated in the answer, it entitles the defendant to a ruling thereon, © 
“and if it be held that the objection is well nounee the dismissal of | 
the contest is demanded. a 

As the affidavit in question 7 was. not corroborated. ey a witness hav-— 
ing personal knowledge of the facts in relation to the contested entry, 
jurisdiction to consider the charges was not obtained, and the decision — 


appostee from must be, and is hereby, reversed. 
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| GRANT L. SHUMWAY. 
Decided March 1, 1919. 


Pustic Lanp—Bep OF. Mranperep LAKE. - 


The Land Department has no jurisdiction over the bed of a. meindered 
lake, or authority to grant a potash lease therefor; and under the law of 
Nebraska. it appears that if navigable, title thereto is in the State, but. if 

nonnavigable, that title is in the riparian owners. 


‘Voannsana, First Assistant Secretary: 


‘This is an appeal by Grant L: Shumway Coit the nacuon of the 
Commissioner of the ‘General. Land Office. of July 17, 1918, holding 


for rejection: his application 010038 for a. permit to prospect for an 
_ potash under the act of October 2, 1917 (40 Stat., 297), on certain 


lands described as “ included in the boundaries oF a lake known as 
Pelican Lake’ and the muds thereunder,” embracing. what, if sur- 
veyed, would be portions of Secs. 5 and 6, T. 29 N., R. 28 W., Sec. 
31, T. 30 N., R. 28 W., Sec. 1, T. 29 N,, R. 29 W., and Secs. 35 and 
86, T. 30 N., R. 29 W., ‘Valentine, Nebraska, land district, the area 
being given. ‘ 762.77 acres. : 

The said Pelican Lake, which is a meandered. bade of Water, ap- 
pears, from the plat on file with the record, to be about three and a 


half miles long with an extreme width of about one-half mile. The — 


application. embraces the entire area included within the poundan le | 
of the lake... 7 

The applitatien: was rejected oy the iat see for. the etsd 
reason that the area lies within the limits of a meandered lake, the 
title to which is in the riparian owners, and the ‘Commissioner finds 
that all of the lands surrounding and abutting upon the lake, except. _ 
those in said’ Sec. 36, have been patented. ‘The records of the 
General Land Office show that the survey of the township embracing 
said Sec. 36 was approved in 1875 and that no -cisposition of any — 
portion of said section. to private individuals has been made by the _ 
Department. The: entire section, therefore, must be assumed to have _ 
passed to the State under its school-land grant. It thus appears that 
title to the entire area surrounding the lake has ae out of the = 
United States. | | 
— Inthe case of Lee Wilson and Company v, United Seis (245 U. g. : 
24, 299), the Supreme: Court as a legal proposition, which it declared 
to he ite aaa because conclusively : settled by. Pe evious decisions, 


~ stated that: 


Where ina survey of the public domain a ous of water or lake is ‘found to 


- exist and is meandered, the result of such meander is to exclude the area from 
the survey and to cause it as thus separated to become subject to the riparian 


rights of the’ respective owners abutting on: the meander line in accordance 
_ with the laws of the several States. Hardin v. Jordan, 140 U. S., 371; Kean 
v. Calumet Canal Co.; 190 U. S., 452, 459; Hardin v. Shedd, 190 U. S. 508,519. 
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The an Court at Nebraska has repeatedly ool ea chat the 
common law rule, with respect ‘to rights of. private riparian. pro- 


prietors, except as altered or modified by statute, has-been a part of 


the laws of the State of Nebraska ever since the organization of. the | 
‘State government. Slattery v. Harley ev. al. (79 NW., 151); Meng © 
Or Coffey et al. (98 NW., 7138) ; Crawford Co. v Hathaway et al. 
(Id. 781); Kinkead 2. ‘Tarpeon, et al. (109 NW., 744). So far as” 
it relates to the title to beds of streams or other etre of water in 
the State of Nebraska, the common law 1 1s still 1 in force i in that. State. 
Kinkead. v. Turgeon et al., supra. 7 
_ If the lake here in question is navigable the title to the sil idee - 
lying the waters thereof is in the State of Nebraska. Barney v. 


‘Keokuk (94 U. S., 324); Hardin %. Jordan (140 U. S., 871); Illinois 
-. Central Railroad Company ». Illinois (146 U. S., 387 ); Shively v. 


Bowlby (152 U. S., 1); Morris v. United States (174 U. S. 196). 
If, on the other hand, the lake is nonnavigable, the title to the soil 
would under.the common law rule be in the riparian owners. Hardin 


 », Jordan, supra. In that case the court said: 


+ ie gs When land is bounded by a lake or pond, the ‘water, ene as in 
the case of a river, is appurtenant. to it; it constitutes one. of the advantages | 
of its situation, and a material part of its value, and enters largely into the | 
consideration for acquiring it. Hence the pr esumption is that. a grant of land | 
thus bounded is intended to ‘include the contiguous land covered by. water. 
- Besides, a lake or pond, like a. river, is a concrete object; a unit, and when 
named asa boundary, the natural - inference is that the ‘middle | line of it is 
intended, that is, the line equidistant fr om the land on either side, * *.* — 


In neither. event, therefore, would the area described i in the appli- 


cation be public land of the United’ States subject to permit or ap- . 
propriation under the act of. October 2, 1917, supra. The applica- 


7 tion must therefore be held to have been properly er and the 


| decision appealed from 1 is affirmed. 
JULIUS A. STROEHLE. 
Decided March 12, 1919. 


Survey—Pusrze Lanp. 


“Where, ina survey of public land, a body of water: or lake is found to. Asse: 
and is meandered, and the abutting lands disposed of, the Land Department 
has no jurisdiction over the cpus land -or. lake bed, or rumen’ to : 
grant potash lease therefor. — : 


SURVEY-—TITLE TO BED OF. Mpanpenep LAER. - 


So far as ‘Yelates to the beds of meandered. lakes or other. bodies of water, it 

appears that the common law is still in force in the State of North Dakota, 

- and that: thereunder, if ‘navigable, title to the soil is in the State, but if 
honnavigable, that title is in the riparian owners. : 
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_. Julius A. Stroehle, who, on Scie 12, 1918, fled his splice: 
tion 019982, pursuant to the act of October 2, 1917 (40 Stat., 297), — 
for a potash lease for 2,560 acres, described as being “the angurveyed 3 


‘hot _ lake bed of Horsehead Lake, ” situate in. Ts. 141 and 142 N., R. 72 W., 


5th P. M., in Kidder County, Bismarck, North Dakota, land dictrick. : 
has appealed from the decision of the Commissioner of the General 
~- Land Office, dated October 28, 1918, rejecting the application, 
~The Commissioner states that the lake mentioned is shown in the 
‘official township plats to be meandered, and that the records of his. 
office indicate: that. the abutting lands have been disposed of by the 
United States. It follows, as held by the Commissioner, that. the 
~ Land Department has no jurisdiction. over sald lake bed, or authority 
to grant a potash lease therefor. . 
In the appeal it is asserted that the owners of. ere adjoining the. 
lake claim that they have no title to said lake and that it is Govern- 
“ment land, and it is further stated that the county records Ze not 
_ show the jands: for taxation. — ) 
In the case of Whitaker ». McBride (197 caf <. 510, 512), the 
Supreme Court: of the United States made the following statement : 
A meander line is not. a line of boundary, but one designed to: point out . 
the sinuosity ‘of the bank or shore, and a.means of ascertaining the quantity 
of land in the fracti on which is to be paid for by the purchaser. | 
In the case of Lee Wilson and Company ». United States (245 
U.S., 24, 29), the court stated as a legal proposition, which was 
indisputable because conclusively settled by previous decisions,. the | 
following: | | 7 | : - 
. Where in a survey of the public Howain a pody of water or lake is found 
| to exit and is meandered, the result of such meander is ‘to exclude the area 
_ from the survey and to cause it as thus separated to become ‘subject to the 
riparian rights of. the respective owners abutting on the meander line in ac-_ 
cordance with the laws of the several States. Hardin v, Jordan, 140 U. S., ©. 
871; Kean v, Calumet Canal Co., 190 U. 8. 452, 459; Hardin v. Shedd, 190 — 
U. S., 508, 519. | 
The local law of North Dakota. was determined by the Supreme , 
Court of that State in the case of Brignall v. Hannah eg ‘al. (15t:« 
_N. W., 1042), decided May 1, 1916, with respect to a nonnavigable : 
lake. The court held as follows (syllabi): | 


‘AS a general Tule, the meander lines run. along the margin of nonnavigable | 
_ lakes or ponds are not intended as boundary lines, but are-run for the purpose 


2 of determining the quantity of land for which the purchaser must pay. 


_ Whether the patentee of the United States to land bounded on a. nonnay- 
igable lake belonging to the United States takes. title to the adjoiing submerged . 
land is determined py the law of the State where the land lies. 
The rights of riparian owners with respect to nonnavigable lakes and ponds: 
“in North Dakota rest upon and are controlled Eby the rules of the common Jaw. - 
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Under the common law.the owners of land abutting upon a meandered, non- 
navigable lake own the lake bed in severalty, their respective title ee 
to the center of the lake. . 
_ <A similar determination was early resiched in the State of. South 

Dakota in the case of Olson v. Huntamer et a. (61 N We 4795 66 
N. W., 318). 

With respect to.a navigable jdt a eteeent evades obtains. See- 
tion 4809 of the oe, Codes of North Dakota of ied reads as 
follows: | | | | 

xcept when the grant under which the iand is held fudicates a. different: 
intent, the owner of the upland, when it borders on a navigable lake or stream, 
takes to.the edge of the lake or stream at low water mark, and all navigable 
rivers shall remain'and be deemed public highways. : 

The ownership of the bed of a navigable lake therefore appears 
to rest in the State and not in the riparian proprietor, 

From the foregoing, it follows that the area sought by the appli- | 
cant is not public land of the United States, subject to appropriation. | 
The decision of the Commissioner peyoctng the application ' is cor- | 


rect and 1 1s hereby affirmed. 


BRIDGES v. THE CANYON SIDING MINING Co. 
Decided March 15, 1919. | 


_ MINING Cet Note OF IMPROVEMENTS. 

_ The failure of an’ applicant | for patent to a mining eigith to comply with 
local laws or regulations as to the posting of a notice relating to improve- 
ments, while possibly subjecting a claim to. relocation before entry, pre- 

- sents no yalid basis for the cancellation age an entry in the absence of an 


adverse claim legally asserted. 
MINING ‘CLAIM—PRoresr, —— _ | | a 
Phe alleged’ absence, during the period of publication of notice of i applies. 
. tion for thineral patent. of an official survey monument Imarking, a single 
eorher of a mining claim or claims included in an application, affords no. 
valid basis of protest against the application if there was enough upon-the 
ground covered by the application, when considered :n the light of the pub- 
- lished notice, to have put the protestant une inquiry as to. the area in- - 
cluded in the. application. | - 
 Minine. Crarm—Prorest. 7 
In eases where the notice of application is regular and sufficient the ‘Land 
Department will not inquire into a charge made by one who fails to — 
adverse, that fraudulent representations have been made to him by an ap- 
-~plicant: for mineral patent, as to the area. claimed eee. such applicant, 


| VOGELSANG, First Assistant Seoretanry + | | 

This is an appeal by G. T. Bridges from the decision of the Com: | 
missioner of the General Land Office of March 26, 1918, requiring 
him to show cause why his protest. against Salt. ale City mineral 
entry 018398 of the Canyon eee Mining Company should not ne 


dismissed. 
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- The entry was aie A anuary 9, 1917, upon an eesetion filed. 


-_ by said company for patent to the L0op Nae 1, 2, 8, and 6 lode min- | 


ing claims, survey No. 6885, notice of which application was pub- 
lished and posted for the Srucabory period, commencing November aoe 


| 7 1916, during which period no adverse claim was filed. 


| ‘The said Loop Nos. 2, 3, and 6 claims -were, as shown by the cer- 
tificates of location ther sor located, respectively, January 2 and 5, _ 


and March 16, 1909.. The protest of Bridges, which was filed Febr {ae 
ary 13, 1918, charges, in substance and effect, that the said three. claims | 


| conflicted at the time of. their location with the Iron Mask lode min- 
ing claim, and now conflict with the Night Cap claim, which isa 
relocation of the identical ground previously covered ini the Iron 
Mask; that said Iron Mask claim was located September 17, 1907, by 
the protestant and one C. C. Parker; that the protestant and his. co- 
owner did, or caused to be done, the annual assessment work on said 
claim for the year 1908, and. for each and every year thereafter up» 
to and including the year 1913; that by reason of the failure of the 
owners of said claim to perform the annual assessment work thereon 
for the year 1914, the ground included therein reverted to and became 
a part of the public land of the United States J anuary 1, 1915, on © 
which date one Jesse Salisbury made relocation of the ground ere 
the name of the Night Cap, and on January 2, 1915, conveyed to the 
protestant _ an undivided one-half interest in the claim; that the 
said owners of the Night Cap claim. performed the annual aSsess- 
ment work thereon for the year 1916, and in 1917 filed notice, claim- 
ing the benefit of the act of Congress exempting mining aims from 
the performance of annual assessment work; that at the time of the’ 
location of the Loop Nos. 2, 3, and 6 ‘claims, no portion of the areas 
included therein and in conflict with the Iron Mask was a part.of the 
public. lands of the United States; that in 1909, and about the time » 


~ of the location of said Loop. Nos. 2, 3, and 6 clainag. the protestant had a 


a conversation with one Pulver wace one Chase, who, claimed to be 
agents and officers of the applicant company, and at that time exhib- 
ited to Pulver a recorded notice of the Iron Mask, and went upon 

the ground with said Chase and pointed out to him the exterior 

- boundaries of said claim; that.at no time has Chase or Pulver, or — 
their successors in interest, or the applicant, maintained a notice or 
_ stakes on said Iron Mask claim or posted any notice on the ground or 
in the vicinity thereof, to the effect: that work was being performed 
elsewhere for the benefit of such ground, as required by section’ 1499 
of the Compiled Laws of Utah, 1907; that at the time the official - 


survey of the claims apphed for was being made the protestant noti- | 
fied Pulver, who was the active agent of the applicant company, not 
_. te place any. stakes upon the protestant’s said ground, include, or 


. interfere with the same, and was then assured by “Pulver that he did 
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not sat sata ground, twas no claim to it, and would see that it was. 


excluded from the patent survey ; that in September, October, Novem- 
ber, and’ December, 1916, when protestant and his co-owner of the | 


Night Cap were performing the assessment work on that claim, no. 


patent stakes were, after careful search therefor, found upon Said. | 


ground, nor was there any evidence. of any kind upon the ground — 


that any part thereof was included. in the survey; that during - 
period. of publication the protestant was upon “said ground” c 

several occasions and made diligent and careful search for saa 
. stakes and copy of the notice and plat, but found none; that it was not. 


- until several months after the expiration of the per iod of publication - | 


that protestant found what purported to be a patent stake near the 
center of the said ground aud that that stake was not there during the 
period of publication; that because of the matters alleged, the appli- 
cant company induced the protestant to believe, and he did believe, 
that said company claimed no part of said er ound, and that it was not 
included “ within the exterior lines of its patent survey ;” that said’ 
acts and matters were intended to enable the applicant to clandes- 
tinely and surreptitiously gain possession of protestant’s ground and. 
his extensive improvements and development work thereon, and that 
such’ purpose did not become apparent to protestant until after the — 
expiration of the period for the filing of an adverse claim; that on 
account of the wilful, premeditated, and fraudulent conduct: of the 
officers and agents of the applicant company, the. protestant did not 
file an adverse claim during the period of publication. He therefore 
prays that patent on the entry be withheld and that: a hearing. be 
ordered to afford him an opportunity to “ establish and secure his 


- . equities and rights in a legal and proper manner.” 


Accompanying the protest and made a part thereof i is a i plat, pur- | 

porting to show the conflict between the Loop Nos. 2, 3, and 6 claims 
and the Iron Mask. From this it appears that the west side line of 
the Loop No. 8, constituting also the east side line of the Loop No. 
6, and the west side line of the Loop No: 2, which claim adjoins the | 


Loop No. 3 on the north, form a conninnous straight line 3,000 feet 
in length, and extends. thr ough the Iron Mask, approximately ; inthe. 


position of its longitudinal axis; that this line is intersected. at a 
_ point a few feet to the south of the center of the Iron Mask by a 
straight line 1,200 feet in length, extending in an easterly- -westerly a 


- direction, and forming the common end line of the Loop Nos. 2 and | _ 


8, and the north end line of the Loop No. 6. ‘ The point of intersec- 
- tion is the common corner Boa 4,2, and 2, ene of the Loop | 
Nos. 2, 8, and 6.. 

: Upon considering the pr ote the Commissioner, by the decision 
‘appealed from el a 
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(ay That thie possessory rights of Ene: ‘mineral cians to the 
samé mineral land is a matter which is. committed exclusively to: the — 
courts and has no proper place in a protest before the Land Depart- 
ment, and hence that that feature of the protest must be disregarded. 


(2) That it may be that the protestant intended to intimate as a _ 


. ground of protest that the plat and notice of the application. for | 
patent were not properly posted on the ground applied for during 
the period of newspaper publication; but that the affidavit in eae 
pepe is not suiliciently clear to warrant consideration. | 


__(8) That the only remaining allegation necessary to be considered ca 


is the one to the effect that one or more corners of the Loop Nos. 2 

3, and 6 claims were not properly monumented on the ground during | 
the: ‘publication period, and that. because thereof and of a promise © 
made by an agent of the company that no claim would be asserted 
by it to the ground embraced in the Night Cap claim, and that- the 
ground would be excluded from the patent survey, the protestant was 
led to believe that the application for patent embraced no portion of 


the ground covered by the Night Cap, and that: on account of this 


belief, the protestant failed. to file an adverse claim within the period 
allowed by law; that the protest did not allege that there were not 
sufficient corners in place to enable the: Loop Nos. 2, 3, and 6 claims 
to be identified with reasonable accuracy on the ground, uer was it 
alleged that the descriptions in the published notice were insufficient 


| to put protestant on notice as to the exact or approximate area COv- 


ered by the Loop Nos. 2, 3, and 6 claims; that as a matter of fact, it 
affirmatively appears. from the protest that the protestant knew of 
the conflict between the said claims and the Night Cap; that there is 


ee a 


in the field notes of the oificial survey of said claims a report by the . 


mineral surveyor, to the effect that the official survey of the four. 
claims of the group is identical with ‘the locations, the corners of 


which ‘were. found:in place; that the published notice of the appli- | | 


cation furnished such a description of the claims applied for as 
should have enabled a person exercising due diligenice to: determine 


with reasonable accuracy the situation of said claims upon the ground, _ 


even though a monument to mark the corner common to Loop Nos. 
-. 2, 8, and. 6 was missing. In view thereof, and of the fact that. the 
sap liehed notice of the application recited no exclusion, the Commis-. | 


sioner held that had the protestant exercised due caution and. dili- . 


gence he would have been aware of the fact that a portion of the 


area covered by the } Night Cap was included in the application, and — ; 


that therefore there: is no reason apparent for ordering a hearing 

on the protest. He accordingly directed that the protestant’ be 

notified that he would be allowed. thirty days within which to show “a 
cause why the protest should not be dismissed. 
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The protestant apparently acquiesces in so much of the Commis- 


sioner’s decision as holds that the validity of the claims. applied for, 


_in so far as they embrace portions of the former Iron Mask, can not 
be successfully attacked before the Department. = 
_ The appeal, however, challenges. the correctness of the Commis- 
- sioner’s decision on the ground that it refuses the protestant an. 
Gb perean ity to prove ata hearing the allegations— 3 

(1) That neither the applicant nor his. predecessors in interest ever maine 


‘tained a location notice or stakes on the protestant’s ground. 
(2) That they nor any of them ever performed: any work upon or ‘posted a 


oe notice on the protestant’s. ground as required by the laws of the State of Utah, : 


(8) That during the period of publication the applicant company never main-. 


iced a-patent survey stake or monument on protestant’s. ground, although it - 


was shown that the corner common to the Loop Nos. 2, 8, and 6 falls Pw 
the exterior boundaries of the protestant’s ground. © os | 
- (4) That the applicant, through its officers: and ageuts, has peen guilty of 
such fraudulent practices and representations, poth in positive statements, and 
omissions, as to wholly invalidate the proceedings, 


The alleged failure of the. applicant company to maintain. a  Toca- 
tion stake within. the limits of the ground’ claimed by the protestant 
-at the corner common to the Loop Nos. 2, 8, and 6 would not have 
constituted a valid objection, even if urged as a basis of an adverse 
- suit; Warnock v. DeWitt, Utah. (40 Pac., 205); Walsh v. Erwin (115 
Fed., 531), and there is no law requiring a location notice on any of 
sald claims to have been maintained within the conflict area. As to’ 
the alleged failure of the applicant or its predecessors i in. interest to | 
perform any work within the conflict area, it is sufficient to say that — 
it is wholly immaterial upon what part of a claim or group of claims 
patent expenditures are made so long as the work performed tends to 
the development of the claim or claims to which it is applied; nor 
does the fact, if it be a fact, that the applicant and its predecessors 
— failed: to cones with the provisions of section 1499 of the Compiled 
-Laws-of Utah, 1907, in the matter of posting notice relating to -im- 
provements, affect its right to a patent, as the failure of a mineral 
~ claimant to comply with local laws. and regulations which, while 
possibly subjecting a claim to relocation before entry, nevertheless 
furnishes no ground for the cancellation of an entry in the absence of . 
an adverse claim legally asserted. Hughes et a. v. Ochsner et al. 
(27 L. D., 396). : 7 
The Department. concurs in the Commissioner’s Holding that so far 
as anything to the contrary is alleged, there was during the publica- 
tion period enough on the ground, when viewed in the light of the . 
published notice, of which the protestant seems to have been cognizant — 
ai the time, to have put him on. inquiry as to the area included in the - 
_ application and survey, even if, as alleged in the protest, there was 
then no monument marking the corner common to the Loop Nos, 2 
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8 385 3, and 6 claims. The siilintiod notice recites that the area is described 


in the field notes.and plat on file'in the local office as commencing at 
corner No. 1 of the Loop No. 3 claim, whence the corner of sections 8, 


od, 9, and 10, T.108.; R.2 W.,S. L. B. & M., bears ‘south 10° 12’ east 


. 1 298 feet ; tienes north 81° 457 west 600 feet to corner No. 4 of Loop 


| Ne 6 alain: thence north. 3° 21’ west 1,500 feet, to corner No. 8 of. 


said claim; tenes south: 81° 45’ east 600 feet to corner No. 2 of said 
claim, Mecca with corners Nos. 4 and 2 of Loop No. 2 and Loop 
No. 8, respectively (the alleged missing corner) ; thence north 3° 21’ 
west: i 500 feet to corner No. 3 of Loop No. 2 claim; thence south 81° 


. AB’ east 1,200 feet to corner No. 8 of Loop. No. 1 alana: thence south 


8° 21’ east 1,500 feet to corner No. 4 of said claim ; thence north 81° - 
_ 45’ west 600 feet to corner No: 1 of said claim, identical with. corners — 
Nos. 1 and 3 of Loop No. 2 and Loop No. 3 claims, respectively; 
thence south 3° 21’ east 1,500 feet to corner No. 4 of Loop | No. 8 claim; 
thence north 81° 45’ west 600 feet-to corner No. 1 of said claim, the 
place: of beginning. This description identifies the position of the . 
alleged missing monument at the corner common to Loop Nos, 2, 3, 


“. and 6 claims at a point on a straight line between and 1 500 feet fot 


“common corner Nos. 1 and 1 of the, Loop Nos. 3, and 6, respectively, 
and corner No. 8 of.the Loop No. 2; and on-a straight, line between 
and 600 feet from the monument reported as marking the corner com- 
mon to Loop Nos. 1, 2, and 8 claims and the monument, reported as 
marking corner No. 8 af the Loop No. 6 claim. — 

The remaining question presented: by the appeal, namely. that re- 
lating to fraud alleged to have been perpetrated upon the protestant 
by: the applicant, is a matter. with respect to which the Land Depart- _ 
ment can afford no relief, even if the matters charged could be 
clearly proven. | By section 2825, Revised Statutes, it is. oe - 
that— | | 7 iain | : | 

Jf no adverse claim shall Have been filed with the register ¢ and the sonetvey: 
of the proper land office at the expiration of the sixty days of: publication, it 
shall be assumed that the applicant is entitled to a patent upon the payment to- 
the proper .officer of five dollars per acre, and that no- adverse claim exists; 
~ and thereafter no objection from third parties to the issudnee of a patent 


shall be heard, except it be shown that the applicant has. pos to xompls a 
with the terms of this chapter, 


In Golden Reward Min. Co. v, Ruston Min. Co. (79 Fed., 868) , 


after setting forth the above- -quoted Done of section 2305, the 7 


court: said, at page: 873: 


Section 2326 provides for a stay of proceedings in the land office upon the 
filing therein, within the 60 days, of an adverse claim, and also provides that 
the party filing the adverse claim shall, within 80 days ther eafter, commence — 


a proceedings in a court of competent jurisdiction to determine the question of 


the right of possession, and prosecute the same with reasonable. diligence to 
final judgment anda failure SO to do shall be a waiver of his adver: se. claim. 
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These provisions provide a method whereby all parties having adverse claims 
‘to mineral lands, for which.a patent is asked, may have their day in court. If 
a party . fails to- file his‘ adverse claim in the land office in the time provided - 
by law, or if, having so filed it, he fails to. commence proceedings in accordance 
- with section 2326, he waives his adverse claim. With reference to. the proceed- 
ings. in the land office, the publication of the proper notice ‘for the prescribed 
period is due process of law. The proceeding | is judicial in its character, and. - 
in the nature of a proceeding in rem. If there is no adverse claim, a decision 
of the land office awarding the patent to the claimant is‘a judgment by default, 

as conclusive as to.the matter. adjudicated as a judgment upon contested issues. 

The expression “ it shall be assumed ” must be construed to mean “ conclusively 
assumed,” as any other construction would. defeat the. object of the statute. 

In using the word “ conclusively,” I do not mean to. say that the statute has | 
closed. the doors of a court of equity to adverse claimants in every case; but 
_ I think it may safely be asserted that the failure to adver se, as provided by 
' the sections referred to, deprives the adverse claimant of all remedies except 
those which-a court: of: equity night allow to be urged against a judgment at 
law. Wight v. Dubois, 21 Fed., 694; Wannaugh. ». Mining Co, (Colo. Sup.) 27 
‘Pac., 245; Hamilton v. Mining Co., 33 Fed., 562; Four Hundred & Twenty Min. 

Co. v. Bullion Min. Go., 3° Sawy, 634, Fed. Cas. No. 4,989; Dahl »v. Raunheim, 

182. U: S., 260, 10 Sup. Ct., 74; U.S. 2. Throckmorton, 98 U. &., 65; Vance v, Bur-. 
bank, 101 U. 5. 519. 


In Gowdy. et al, vw Kismet Gold Mining om (29 L. D, 624), 
| which is a case similar to the one at bar,’ the pepernneny at page 
_ 625 said: 7 


It is. not Chareed by ine sroteniaue that they did. not have notice of the ap- 


plication for patent.’ All they claim is that some of the claimants of the Kismet - | 


assured some.of them “that they were not claiming and would not.claim any 
portion of the ground in conflict,” and: relying upon this verbal promise they 
did not protect their interests by adverse proceedings. If it. be granted that. 
such assurances were ‘made, this. would not excuse the protestants from taking © 
the course prescribed by statute for their own protection. : eo 
In the absence of any showing to: the. contrary, when publication and. posting 
have been made, the Department must assume that all adverse claimants had 


_. notice thereof, and. if they fail to protect their interests, the. Department ean 


not relieve them, when there has been a substantial ar with the law 
as to the notices. - 


These decisions clearly support the view above expressed. 

From a‘careful consideration of the entire record, the Department 
- gees no reason to disturb the decision of the Commissioner, and it is” 
| accordingly affirmed. . 


“THOMAS H. GOODWIN AND MAGGIE KANE, 


Decided March 15, 1919. 


Soipreag’ DECLARATORY STaTEMENT—AcTS "AMENDING Section 2289, ‘REVISED 
STATUTES. 
While the privilege | accorded soldiers and sailors by section 2309, ‘Revised. . 
Statutes: authorizing the initiating of a homestead claim by agent, orig- 
inally- had reference . to the ordinary homestead entry under ‘Section 
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eS 2289, yet as the varied subsequent legislation, enlarging or restricting the , 
area of land that may be entered, ig amendatory of,the latter section, that 
privilege is. thus. extended to entries initiated under the later acts. 


SrocK- RaIsING Homust#ap—Sorprers’ DECLARATORY STATEMENT—PETITION FOR 


DESIGNATION. | 


The petition. for designaiton. of. land. ander tie stock-raising homestead. - 
act of. December 29; 1916, may be executed and filed by agent accompanied 
by the soldiers’ declar atory statement, but formal application to make entry : 
~ must.be filed by. the. claimant: within: the six. months Sad epecities in sec- 
tion 23809, Revised Statutes, | : Ss 


: Voaursane, First Assistant Seorétary:. 


- This case is before the Department on ‘appeal b: y Thon ia Goods : 
win from decision of the General Land Office, dated November 5, 
1918, holding for cancellation his homestead entry..and rejecting is 

| application for additional entry, to the extent. of one subdivision of 

each, because of conflict with the homestead entry of Maggie Kane. 
April 28, 1917, Goodwin, by agent, filed.in the local land office at__ 

Sundance, Wyoming, soldiers’ declaratory statement for 640 acres 

and also petition for designation of same as subject: to. entry under 

the stock- -raising ¢ act of December 29, 1916 (89 Stat., 862). | | 

The local officers, on August 27. 1917, rejected iKe fling as to the | 

SEL NES, Sec. 30, T. 50 N., R. “4 W., 6th P. M., because of conflict 

with a re ‘Stata selection, and rej jected it as to Ahie other tracts be- 

cause the petitioner for designation was not executed by. the soldier 
applicant’ i in. person, but by his. agent instead, 

_ September 15, 1917, Goodwin, the soldier, filed. iS plicton annes 

the enlar ged. hotnestond: act.for 820 acres of the land first applied for 

and also filed application for additional entry of the. remaining por- 
tion of the land first filed. upon, including. one other tract and.ex-— 


cluding the tract. embraced in the State selection. Also, on that 
date, he filed petition for designation of the said lands’ under the ~ 


stock-raising act. ‘The local officers allowed entry for 320 acres 


under the enlarged act and. suspended, the. application for addi- - 4 | 
tional under the stock- -raising act, and transmitted the petition for aS 


| designation to the General Land Office. = 
In the meantime, and on. April 26, 1917, Maggie tae applied | 


= to make additional homestead entry for 160 acres under section 7 a 
of the enlarged homestead act, as added by-the act of July 3, 1916 - . 


(89° Stat., 344). . Her. original entry .for 160 acres, upon which. : 


_. patent had issued, was in the State of Montana and ‘situated more © | 


— than ‘twenty miles from the land applied for. The local officers. 


suspended her. application at the time it was filed, awaiting informa- _ ae 


tion, whether the land in. the original entry. had been. designated, ey 


and upon. receiving advice from the Miles City, - Montana, land. 
office that it had been so designated, her oo for additional - 
= 115594°—vor “119 —6 i 
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entry for the S4 N 4, Sec. 29 of the above Mubioied township, was | 


allowed under. date of October 19, 1917. This was manifestly error, — 
caused by over sight, as it pontidotéd with the prior entry of Good-: 
win as to the SW4 NW43, Sec. 29, and with his suspended applica- 
tion for additional for the SEi N Wi, said section. It appears that — 

no appeal was filed by Goodwin or his agent from the original. 
action of the local officers rejecting the soldier’s declaratory state- | 
ment, and it was held in the decision of the Commissioner that 
ia had-the superior right to: the tracts in conflict and, there- - 


. fore, the entry of Goodwin was held for cancellation as to the Swi ' 
oo oN Wi, said Sec. 29, and his. application for additional entry Was 
held for rejection as to the SE NW4, said section, because of the - 


said conflict. It was further held that other tracts would also have — 
to be eliminated from Goodwin’s entry and application because of. 

lack of contiguity with. the portions which would | remain | after 
removal of the conflict. 7 


It is stated in the appeal that Geo has commenced saree = 


against Kane’s entry for failure to establish residence thereon. If 
this contest should prevail, conflict would thus be removed and the 
entry and application of Goodwin could be allowed to stand pending 
consideration of his petition for designation. But even independ-. 
_ ently of the contest, which is not now here. for consideration, the . 
Department i is unwilling to hold, under the circumstances of the case, 
’ that the prior rights of Goadgin as to the tracts in dispute were 

waived or foreclosed by failure of the formal act of appeal from what 
is considered an erroneous action on the part of. the local office in 
‘rejecting: his original filing on the ground that the agent and not the 
principal executed the. petition for designation. 

It is true that neither the said stock- -raising act nor the instructions 
issued thereunder by the Department for its administration contain — 
_ any reference to initiation of such claims by agent, but. other pro- 

visions of law in part materia must be construed in connection there- 
with and applied so far as applicable and consistent. Section 2309, 
Revised Statutes, authorizes. initiation of a homestead claim as. well 


by agent as in person in behalf of any soldier, sailor or marine quali- 
fied as specified in section 2804, Revised Statutes, as amended by the 


-act of March 1, 1901 (31 Stat., 847), by filing a declaratory statement, - 
and the pcs is allowed six months’ from the date of the Giae a 
7 within. which to file application for entry. ‘This legislation was of _ 


_ course with reference to ordinary homestead entry under the pro- 


_ visions of section 2289, Revised Statutes, which has since been — 
amended in various particulars, enlarging or restricting the area 


i originally allowed and modifying the requirements for earning of - 


title, and changing the administrative procedure in some. instances. 
| Thus, there i is the reclamation act, whereby the « area enterable may be 
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. greatly a in the discretion. of he Secretary; the énlarged 
homestead act, whereby 320 acres of land of a specified character, in _ 


| 8 number of States, may be taken in an entry; the so-called Kinkaid 
Act, allowing entry of 640 acres in certain portions of Nebraska; the 


- forest homestead act, permitting entry in forest reserves; the stock- | 
raising act, permitting entry of 640 acres of the character specified © 
therein. All of these acts have been regarded as merely variations 
from and modifications of the basic. homestead act of May 20, 1862 
(12 Stat., 392), which was carried into:the Revised Statutes. The 
privilege accorded soldiers and sailors by section 2309, Revised Stat-_ 
utes, has been extended. and applied to these different forms of home- 

1 Cad entry, or some of them, and so far as consistent should be ap- 
plied to applications under the stock-raising act. No good reason is: 
perceived for requiring the petition -for designation of lands under — 
this act. to be executed. by the soldier in person, and neither is it 

_ deemed requisite in case ‘of such person to accompany the petition for 
designation by a formal application to enter, where the declaratory | 


statement and the petition are filed thr ough an agent. It is sufficient © 


__ .. if the application be filed within the S1x ‘ months’ period. specified 3 moo. 
: _ section 2309, Revised Statutes. 7 | ae 
a Its: therefore, held error was made in 1 rejectinig the decanters | 
statement and the petition for designation in this case for the reason 

‘stated. But even so, the rejection was adjudged as’ final and the | 

case closed. upon failure of appeal from that action. Some considera-_ 


e _ tion must be given to this feature of the case.. It will be noted that, 


within the appeal period, the soldier, in-person, filed his. application 


and petition, although im a little different form, and it is alleged that 


before doing so he inquired of the local office whether there was any | ' 


oe, objection to such filing. His assertion that he received a favorable . 


- whatever rights inured to the soldier under the original filing by his 
agent were lost: by failure to appeal from the adverse action thereon. 


reply is attested by the fact that his. application. for entry was al- 
lowed-and his petition entertained. Had he been informed of the - 
intervening application: of Kane, the soldier would still have had. 
time for formal appeal from the original adverse action, but: upon 7 
allowance of. his. application no appeal seemed necessary. Under - 
the cir cumstances. shown, it would be altogether unjust to hold that 





This leads further to consideration of the nature of:his rights a 


ae under the original filing. _It must’ be remembered that said. filing 


was for 640 acres with a view to” entry under ‘the stock-raising act, _ | 
_ whereas his existing entry is for 320 acres under the: enlarged home- | 
_ stead act, a’ different form of entry, made in connection with peti- 


A ‘tion for designation of the whole area under. the stock-raising act. 
-. The land had been designated as subject: to. entry under the enlarged 


~ act ont not under the stock- Pasing act. Borer Goodwin applied a 
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-. under ing enlarged act, Kane had filed her apouciiion: under that 


act. Therefore, as to the- SW. + NW. £, Sec. 29, embraced in Good- 


win’s entry Kane had the prior Tet to coneiicrabion under that act, - 


whereas Goodwin had the first filing and claim thereto under the : 
stock-raising act, and if that tract should be designated under the 
latter act Goodwin should prevail as to that tract, and likewise as to 


the SE. d and NW. 1 ce said section, embraced in his application for ad-_ = 


ditional entry. In other words, if this land shall be designated as 
of the character subject to entry under the stock- -raising: act. Good- 
win should prevail, but if not, then Kane should be allowed to retain: 
her entry under the enlarged- homestead act in the absence of other 
objection. It will, therefore, be necessary to consider. the petition of 
_ Goodwin. for designation, after which appropriate further action — 
will be taken in accord with the views herein expressed. 
~ The decision appealed from is modified accordingly, 


JULIAN F, CUMBERLAND. 
"Decided March 20, 1919, 


ne ee: ENTRIES IN Ouverawatra Vatrey—Srarvrory Peon: 


In determining the statutory lifetime of desert- land entries embracing lands 
in. the Chuckawalla Valley in the State of California, it is necessary 
to note the extensions granted by the acts of June 7, 1912, March 4, 1918 
and April 11, 1916;: ‘and the further fact that such’ period does not run 

during any suspension effected by the. withdrawal ‘of land for the pur pose 
of resurvey. ; 


VoaEnsana, ‘First Assestoad Secretary: | 

‘This case is before the Department. on apnea Gets secision of 
the Commissioner of the General Land Office dated November 16, 
_ 1918,- rejecting’ the application of J ulian F. Cumberland for fie 
privilege of perfecting his desert-land entry under the last two. 
_ paragraphs of section 5 of the act of March 4 1915 a Stat., 118 s— 
1161). a 
The entry was made October 17 1910, for t the NE. 4 1 Nd 1 SW. 4 4, 
SW. 4 SW. 4, SE. 4 NW. 4, Sec. 25, T. 6 S., R. 21 E., 6. B. M., con- 


caine 320 acres, how within the El Centro, California, land dis- 


trict. 


June 19, 1911, first. piatly eRoot was sabnaitlod Aaey expen- 7 


diture of $390, ie clearing sagebrush from a portion of the land, _ 


‘and on June 7, 1912, like proof was made for the second year. 
November a1, “1917, proof was submitted showing further expen- 

diture of $320 in clearing other portions of the land, and also in that — 

connection it was represented that there was no prospect that if 
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further tite’ were: gated: the entryman would be able to reclaim 
the land by irrigation, and therefore he asked to be allowed to per- 
fect: his. entry in the manner required of homestead, ‘entrymen. as 
provided by the said act of March 4, 1915. | 


It appears that this land is within the area affected. by an reme- > 


dial acts of June 7, 1912 (37 Stat., 180), March 4, 1913 (37 Stat., : 
1008), and April 1, 1916 (39. Stat., 49- 50), whereby the running of : 

the. statutory period of desert-land aries in certain described town- 
ships was suspended and the lifetime of the ‘entries thus extended. 


The act last mentioned provided. that. no desert-land. entry thereto- _ 
_. fore made in good faith for lands in certain. townships, including the 


one here in question, should be canceled: prior to May 1, 1919, be- 
cause of failure on the part of the entryman to make any annual 
or final proof falling due upon one such entry. pmor to said date, 
and further provided: So | | | - 

-‘<T£ the said: entrymen Are ainable to procure water to were the said lands 
~~“ above described through no fault of theirs, after using due diligence, or the 
legal questions as to their right to divert or impound water for the irrigation 
of said. lands are still pending and undetermined by said May first, nineteen . 
hundred and nineteen, the Secretary of the Interior is hereby authorized to 
grant a further extension for an additional period of not exceeding two years. 
In the instructions of May 13, 1916 (45 L. D., 86-87), with refer- 

ence to these extension acts, the Department said: 


The rule to-be obser ved in determining when annual oi final “ron become | 


~ due in connection with desert-land entries embracing lands described in the acts ._ 


of June 7, 1912,.and March 4, 1918, ‘is to exclude the period from the. date of the 
act or acts applicable thereto, until May 1, 1910, and to extend the statutory. 
period accordingly. 

A similar rule should be obeceyed with rafencnes: to the act of £ April 11, 1916, 
‘by. excluding the period from April 11, 1916, to May 1, 1919, and. ence the _ 
_ statutory. period. accordingly. | 7 


‘It will therefore be observed that a about two and a half years | 


of the normal lifetime (four years) of this entry has run, and further 


provision is made that suspension may be granted for an additional 
_ period of two years in the discretion of the Secretary. 


Tt is also noted that the land was on J une 29, 1916; tides eee 
ihe purposes of resurvey, and the statutory perce ans not run dur- 


ing such suspension. And even after the exhaustion of these protec- 
tive features, there is still further authority for extending the statu-— | 


_ tory period under the said act of March 4, 1915, meets there i is a rea- 


sonable prospect for irrigation. 
_ It appears therefore that there is no Gamnodiets re for ane | 
nite and final adjudication respecting the irrigability of the. lands in. 
question. The entry is sufficiently protected under present conditions, 
and patent could not. in any event be asaued while the land 1 18 with- 

drawn for. ae ae ee Be ge 
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_. . There are perhaps eight hundred such entries in this project, em- 
bracing approximately 250,000 acres similarly situated. The lands 
lie adjacent to and near the Colorado River, and the plan was to ob- 

tain water from the river for irrigation of this area, but the question | 

os infringement of the rights of Mexico in these waters has been 
a feature, among other obstacles, in ‘retarding the development of — 
the plan. While the-company originally contemplating development. — 
of this project appears to have disorganized, it may be that other > 
measures will be provided for carrying water to these: lands.  * 
The last two paragraphs of section 5 of the said act of March 4, 

1915, were intended to be applied as a last resort for the protection 
of. desertland entries, and where it has been demonstrated to a fair . 
‘degree of certainty. that-the lands can not be irrigated at reasonable 

cost from any known source of water supply. In this case the De-— 

partment is of opinion that the time has not yet arrived when it can — 


. be determined that these lands are nonirrigable. In the meantime, 


_ protection will be atforded under the sree of law. above men- — 
tioned. e 4 2 
The decision appealed from is accordingly affirmed, 


z . 


MERRITT A GREEN (ON REHEARING), 
‘Decided March 20, 1919. 


‘ Sorpmms’ Apprr1onar—RETuRN or Papzrs. 
The inadvertent issuance of a duplicate ‘certificate of a soldier# additional 
. homestead right, through mistake and without ‘authority of law, does not 
bind the Government; and when returned _ will be held under the uniform 
rule of the. Department to retain: in “possession such papers “wHen ad- 
judged invalid. | a & 7 a 
SOLDIERS’ ADDITIONAL-—RETURN OF Doma: , 
The tribunal vested with authority to determine -whether or not rights 
gre conveyed by an instrument has the power to control such instrument if: 
declared invalid; and wlien: So adjudged it. should be canceled and depos- | 
ited among. the records of the tribunal that has asl upon its legality. | 


V OGELSANG, First hepa Secretary: : : 
| Novamber 21, 1877, a certificate was issued by the. Connistonse of 
_ the General Land Office certifying that Ira O. Russell was. entitled 


to an additional homestead entry - for not to exceed 80 acres, as _. 


authorized by section 2306 of the Revised Statutes. 1 eerie 1, 


1877, said: certificate was located on 73.95 acres. The location of ‘i 


the right was not. properly noted on the records of the General Land. | 
_ Office, and - May 16, 1908, a new certificate was issued. to the widow : 
of said soldier on a showing made by her to the effect that the orig- _ 
‘inal certificate had not. been used, could not be found, and was | 
mouey to have been. lost. | 


ea 
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She eaned said duplicate: cama eeals: to Merritt: re Grad he | 


tendered it. with an application for land in Alaska. “His. applica- 
tion was rejected for the reason that the tract, together with other | 
land held by him, presented. an excess of water frontage on streams ~ 
held to be navigable, and also because the ete of ay was found 7 


to have been exhausted. 7 
A request was. thereupon made for the cchat of. aid Sriiaeats. 7 


- | which request. was refused by the Commissioner July 10, 1918. ; 
An appeal from said. action was then taken to the Secretary. of the 


Interior, who also refused to return said certificate by decision ren- 


- dered October 24, 1918 [not reported]. The matter: is NOW pending : 


upon motion for rehearing. . : 
The certificate that purported to nscaee eet the Russell eer was” 
yoid. But one ‘tract of 80 acres could be taken on said: soldier’s — 
tight, according to law, and the original certificate evidencing that 
right had been located and used, and was not lost or destroyed, 
and the officers who-issued. ihe duplicate certificate did so inadvert-. 


ently through mistake. But this mistake, however unfortunate, nm 
could not bind the Government to honor said certificate because = 
there was no law authorizing the issuance thereof, and the original 


certificate stood as evidence of the’ right. Mrs. Russell and’ Mr. 


- Green were char ged. with notice that, as the original certificate — hee 


had been actually used and was not lost or destroyed, the duplicate 


certificate could have no force or effect, and no right. to land could. 


‘be acquired thereby. The decision of the Commissioner rejecting 
said application was therefore correct. 
The. original certificate was located on but a fraction bt the inna 
but the remaining portion cannot be located by the. invalid er-— 
- roneously issued duplicate certificate. It thus, appears. that the 
‘paper, purporting to be a recertification-of the Russell right, con- 


| veys. no rights whatever against the Government. It was issued _ 
‘in the nature of a duplicate order for land, but when it was pre-_ 


sented it could not be honored, because the original certificate had» 


already practically exhausted the right. It has accomplished a oe oe 


“ purpose of its. creation so far as it can, and has been voluntarily 
returned to the possession of its maker, and: the Government has a 
property right in it. It purports to confer a right against the 


5 ‘Government, but in fact. does not. . To reissue it ment be construed 


as a recognition of its validity. 


_ Then too the tribunal vested with authority to determine whether | < | 
or not rights are conveyed by an instrument always has the power 


to control the. disposition of the instrument itself, if declared to be | 


- invalid. And when it is held that there are no cliphts conveyed by 


a paper according to its natural purport and_-legal effect, if valid, — 


its further transfer should be —- and it should ie canceled = 
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and deposited among the Ponds of the tribunal that: has passed upon 
its legality, 

- An earnest plea has been rede that the Government should : pre- | 
vent a loss-to Mr: Green by permitting him to use the alleged cer- 
tificate. It is the policy of the Department. of the Interior to do’ 
“justice, but.it cannot change -nor violate. the law,- and the law is 
clear, the paper is invalid. And it.cannot be honored nor. reissued. 


It has been the uniform custom of the Department to retain in its — 


ad possession invalid papers that might be mistakenly assumed. to con- | 


fer rights against: the Government. For an instrument purporting 


to convey rights, which. in fact does not, can be used for no legiti- 
- mate purpose, and the Government has the right, and it is its duty 
fe to protect itself against any wrongful claim. reason thereof, 
_ The ene must PPro be denied. | | 


MURPHY v. BRIGHT. 
Decided store, 20, (1919. 


Dusrer- ‘LAND nwrey—QuarmrrcaTron AS TO | CrrizENs Er. 
~The. fact that a party: has an unperfected. homestead entry in Canada, does 
‘not of itself render illegal and. void -his declaration of intention to become 
a citizen of the United. States ; and by the filing of such declaration his 


wife is:in that respect. duly qualified to make an entry under the desert- 


land law if in fact a. bona fide resident of the. State in which the land is 
— located. : | : 


: VoGErsanc, First Assistant Secretary’ 

April 1, 1913, Louisa Bright filed desert-land ecliec tient 019387 
for the S. 1 SW. 4, Sec. 14, and N. 4 NW. 4 Sec. 23, T. 35 N., R. 7 
E., M. P. M.,.160 acres, ‘Havre, Montana, land disunity. and May 9, 
1913, sald dioelare tion was allowed. .Three annual proofs were sub- 
mitted showing thé expenditure of more than $3 per acre in fencing, 
clearing and first. breaking of the land, and’ with stich proof was 
filed a copy of her. husband’s declaration. to: become a‘citizen of the 


: United States, executed before the clerk of the District Court of Hl - 


County, Montana, January 29,1913. | | 
~ June 17, 1916, John W. “Murphy filed contest eee said entry 

alleging, in substance, failure to expend the sum of $3 per acre in 
improvements required by the desert-land law; that the statements - 
in the entrywoman’s annual proofs were false that said. entry is 
illegal because at the time of filing same enttywoman’ s husband was 


-holding an unperfected Homeetesd entry in Canada upon which he 7 
“= did not submit proof until more than a year after entrywoman filed 


fa See decision on motion for rehearing, page- 90, “ 
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her Sectan ation; that for this reason nent wane was na qualified — 


to make the declaration or entry; that at the time of filing such 


declaration entrywoman was not a bona fide resident of the State 
: of Montana but ker home was in Canada. upon the unperfected | 
homestead of her husband; that her husband’s declaration to become 
a citizen of the United States being illegal and void determines her 
status as to citizenship; and further, that entrywoman has no water 


supply to irrigate the land and ne made no bona fide attempt to — oe A 
obtain such water supply or effect reclamation. of the. land; and that) 


she well knew when filing her declar ation that no. ‘water ‘could: be 
obtained from :the source stated. by her. | | 

No answer was filed and the entry was, tae 30, 1916, eal | 
by the Commissioner’s letter “H,” of that date, and September By 
1916, notice of preference right was issued to contestant. September | 
11, 1916, the entrywoman. spend for reinstatemen’ of her entry and 
, by the Commissioner? s letter “H,” of December 29, 1916, the cancel- 
- lation of said entry was popoed: the entry reinstated. and hearing 
directed upon the contest of Murphy. Answer was filed denying 
the charges made. and. upon. due proceedings therefor hearing had 
before the loca] officers in March, 1917, both parties appearing with 

counsel.and witnesses and submitting testimony: _ | 
January 29, 1918, the local officers joined in deci sion. that Louisa 
Bright was not qualified to make entry.at the time she filed her dec- 


 Jaration and thereupon recommended that the entry be canceled. 


November, 1, 1918, the Commissioner of the General Land Office, 
considering: ie case upon appeal, reversed the action of the local 
officers and dismissed the contest of Murphy, and from this decision - 
appeal has béen taken to the Department. The facts shown by the - 
~ record are clearly and sufficiently set. forth in tiie Commissioner’ Ss. 
_- decision, so that no restatement thereof is deemed necessary. All the 
| char ges made, except that entry woman was not qualified to make the 
entry, are matters of conflict of testimony. The local officers did not 
pass upon such questions. The Commissioner, however, considered 


. such questions exhaustively and found that norie of such charges 


is sustained by a preponderance of une evidence, and j in this peoncla: 
sion the Department concurs. : | 
As to the further charge, however, that the asian of Thomas 


| Bright, husband of the entrywoman to become a citizen of the United — 7 


States, is ‘illegal and void for the reason that he-had at the time the 


declaration in question was filed an unperfected homestead entry in. 


| Canada, the facts are ‘undisputed, but the Depar iment concurs. in 
the decision of ihe Commissioner that: ee 


. # . The fact that Thomas Bright had such entry in Candida dia not of itself 1 ren- | | 
| der his’ said declaration illegal. It is true.a person can not bea pone fide resi- 
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dent of ae countries at one and the same time, and that he. remains a see of 


one country until he duly acquires. citizenship in another country, but. the home- . © 
‘stead law allows one to make an entry who has filed his declaration to become a —— 


a citizen of the United States, and the husband in.this case having complied with 
* the law in that respect, his said declaration was not illegal and void. 
| In the opinion of this office, Louisa Bright was a qualified entrywoman at 
. the time she made the entry in question. | a | | 
The facts disclosed in the case entitle the entrywoman, as found 
by the Commissioner, to relief. under une act 7 March 4, 1915 ee | 
-Stat., 1161). | | | | 
‘The. decision appealed from i is éffirnbal 


MURPHY v. ‘BRIGHT (ON eneae 


Decided June 16, ees 


Greieniyderte Duce Aeron | or INTENTION. 4: <3 | 

see prior ownership of a homestead. entry in Canada does not render. ii- - 
legal and yoid a declaration of intention to become a citizen of the United - 
States; nor does the return. of declarant to the Dominion for the purpose 
of correcting an error in- the description of the land embraced in such 
entry invalidate his declaration theretofore ape executed and filed, 


7 Vouutsand; First Assistant Secretary:  % | 

In the above-entitled case John W. Murphy ae filed a motion 
for rehearing of departmental decision of March 20, 1919 [47 L. D., 
_ 88], wherein his contest against the desert-land entry of Louisa 

Bright, made May 9, 1913, for the 8. 4 SW. 4, Sec. 14, and N. 4 
NW. 4, Sec. 23, T. 35 N., R. 7 E., M. M., 160, creas “Havre, Montana, 
Jand district, was dined. affirming the decision of the Commis- 
sioner of the General Land. Office. aS | 

The errors assigned raise no new questions either of eae or > fact. 
The testimony submitted at the hearing has ¢ again been carefully ex-_ 


| ~ amined, and the Department is of the opinion that the charge that 


entrywoman has not expended the requisite amount in permanent. . 
- improvements, is not sustained by the proof. On the contrary, the : 
clear. preponderance of the testimony shows that the required ex-_ 
‘penditures were made i in good faith. It is urged that the failure of 
-entrywoman to obtain a sufficient water supply for irrigation pur- 
poses shows bad faith; that she made. but slight effort to comply: 
with the law in that respect, for which reason her entry should be 
canceled. The report ‘of a special agent of the General Land Office 
shows it to be impossible for entrywoman to provide storage fa- 
cilities in any effort to reclaim the land, and he expressed. the opinion 
that she was entitled to relief under the provisions of the -act of 
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es 4, 1915. (38 Stat., 1161). The reasons why she failed’ to. ob- 


> tain a satisfactory ace right, and her efforts to do so, clearly : 


_ appear in the proof and in her application for relief under said act. 
The Department is of opinion that she has done all in her power to 


obtain a sufficient. amount of water for irrigation purposes, and. ee 


5 having. found it impossible to. do so, ce 1S: ee entitled to the 
relief prayed for, aa 
.. The main insistence, howeras seems to be upon the Gian of | 
- citizenship, it appearing that on October 2, 1916, Thomas Bright, | 
_ husband of entrywoman, was deported to Canney by the immigra-_ 
tion authorities of the United- States upon the ground that after 


_ filing his declaration of intention to become a citizen of this country 4 


he returned to Canada and proved upon a preemption : claim. It is 
charged that Bright’s declaration of intention was made upon false 
representations and being illegal and void, his wife could take no 
other status than that of her alien husband: 7 
This charge was carefully considered by the. Gamiiedanes and 


his findings were concurred in by the Department. ‘Upon further 


consideration of all the facts the Department is not disposed: to 
. change its holding. Bright makes affidavit, in which he is corrobo- 
rated by the Canadian land authorities, that his entry there -was 
delayed upon the submission of final proof because of an error in the 
description of the land, which made it necessary to submit new ‘proof. 
It was pending this delay, when he supposed his Dominion entry _ 
was allowed, that he filed the declaration of intention to become a 
-eltizen of the United States. The Department i 1s of opinion that his 


return to Canada for the purpose ‘of. correcting an: error in the 


description of the land there involved would not invalidate his. de- 
‘claration of intention already made in the United States. It is not 


believed that. the ownership of a homestead in the. Dominion of awit 
Canada. would. render illegal and void a declaration of inten-— 


tion to become a citizen of this country. It is true a person can not 
‘be a citizen of two countries at one and the same time, but the dee- 
laration of intention does not make one:a citizen of the United’ 
States. It is merely a declaration stating that the person making it. 
intends in good faith to become a citizen at some future time as 
. provided by the naturalization law, and the alien so declaring his 


intention is not a citizen until a court of record passes upon his appli- 


cation and: clothes him with. citizenship. | 2 
2, = Rie: facts do not justify the allowance of the motion in this case, 
i and 7 is accordingly denied. : e 82, © ; 
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os ‘STATE OF. FLORIDA. 1 
Decided March 20, 1919. 


Swamp Lap Gr. ant—CMARacTER OF LAND: 


The’ claim of a State to Jand ‘under its: swamp land grant is incomplete and -— 


inchoate, and does not become perfect, as of the date of the act, until  - 


patent is issued conveying the fee simple title;.and until so patented the. 

Land Department has Jurisdiction to investigate and determine both the 

swamp and overflowed ‘condition of the land as” ver as its mineral 
oa character. 


: se 


: Vocrrsane, First Assistant Secretary: . 
_ The State of F lorida has appealed from the seneon of the Cor: | 


7 ‘missioner of the General Land Office, dated. October 1, 1918, holding a 


for rejection its application, 015790, filed January 31, 1918, to select ~ 
as swamp and overflowed land pursuant to the act of September 28, 
1850 (9-Stat., 519), the Wi SW4, Sec. 10, T, 2 N., R. 1 W., T. M., 

Gainesville, Wiorida: land district, dnd declining to accept hie State’ 5 
‘application so amended: as to be ee to the provisions and limi- 


tations of the act of July 17,1914 (88 Stat., 509), which provides for ae 


agricultural entry of Jands withdrawn for phosphate. | 7 
_ By Executive order of February 3, 1918, the tract described. was 
included within Phosphate Reserve N 0. 16, pursuant to the pro-- 
_ visions of the act of June 25, 1910 (36 Stat., 847), as amended by the 
_act of August 24, 1912 (37 Stat., 497). Because of the withdrawal 
and of depertrental instructions of May 25, 1918 (46 L. D., 389), 
to the effect that mineral lands were not molded within the sane of 
the swamp-land grant, the Commissioner, on July 11, 1918, allowed 


the State sixty. days to file a showing that the tract was not mineral 


and to apply for a hearing, or to appeal. September 3, 1918, the 
State filed its consent to an amendment of its application so as to. 
‘permit the issuance of a limited patent with a reservation of the 
2 phosphate deposits under said act of July 17, 1914, supra. In the 
decision complained of it was held that the last taentioned act did not’ 
extend or apply to grants of specific sections in place or to grants of | 
lands of a specified class or character, such as swamp lands, from 
. which minerals are excluded. The amended application was held 
for rejection, and the State was iia afforded an opportunity to 
apply for a hearing, or to appeal. | 
In support of the: present: appeal, it is aniacded: in sistas, ‘that | 
the swamp-land act constitutes a grant in praesenti; that title to. . 
swamp land accrued to and became vested in the State at the date ~ 


of the grant; that the withdrawal of 1918 and the surface act of 1914 — 


ae, 


can in no MAY. impair or seas the State’ Ss title and right to a pat-— 
1 See decision’. on motion for rehearing, £ page 93. . 
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ent, and that even if mineral: lands are ieGnsde to be. srernded ah ‘ 
- the grant, it must appease that they were known mineral lands. at yas 
date of the grant. a 

The argument. a pr ated’ brief ibnntited nave been oe ehin ex 


. amined. - Nothing is presented which persuades the Department that. 
— the conclusions set forth in its instructions of May 25,1918, supra, 
are In: error. The title of the State at the outset: is an. ee choute: one. 

~The State’s.claim is imperfect, both at law and i in equity. Title does 


~ not become perfect, as of the date of the swamp-land act, until a — 


patent is issued conveying the land in fee simple. Until patented — 
the Land- Department has jurisdiction to investigate and determine 
both the swamp and overflowed condition of the land and its mineral _ 


— character. . If found to be mineral, the. land does not fal] within the - 
scope of the grant and can not be patented: | 


‘The phosphate - reserve, above mentioned, was. stented: wees fies. _— 
years prior tc the presentation of the State’s application. The with- 


drawal was noted upon the-records of the Land Department and the 


State was: charged with - knowledge. thereof.. ‘The Commissioner 
treated. the phosphate withdrawal as impressing the. land with Oe. 
prima facie mineral character. There is nothing’ in the present ~ 


record denying that such is its character. The State has submitted 
no showing indicating that the tract is in. fact nonmineral. ‘It has. 
not applied for a hearing to test the character of the land. 
Having fully. considered the case as presented, the Department — 
finds no reason to disturb the decision rendered by the ¢ Commissioner, 
po the. same is. | atiirmed.:. 7 = 


—— 


| STATE OF FLORIDA (ON REHEARING), 
| Decided May th, 1919, 


SwAMpP Tees Guanwt—Cuaracrer OF: Lan. 


Lands cover ed by an apparently permanent body of water at ‘the date: oie the. 

7 swamp land grant to the State are not of the char acter contemplated there- 
by, even though subsequently, by a recession of the waters, ano. of a 
swampy character. should come into existence, - itis ze 


: Voarisane, First Assistant Secretary? | bg EO a, 
This is a ‘motion. for rehearing by. the State of ‘Florida: in Ane 


a matter of its swamp land selection under the. act of September. 28,. 


1850 (9 Stat., 519), No. 0157 90, filed ‘January 31, 1918, at Gaimesvle. 


Florida, for the Wi SW, Sec. 10, T.2 N.,R1W.,T. M, which 


was ordered rejected by the. Department in its: decision of March 
| 20, 1919.[47 L. D., 92]. : 
~The above Ersict was ab taoa by Executive order a February | 


| 3, 1918, within Thgaeats Reserve _ 16, pursuant to the pean 
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~ of the act of June 25, 1910 (36 Stat., 847), as amended — the-act. 
of August 24, 1912 (37 Stat., 497). In view thereof and of the 


_ instructions of May 25,.1918 (46 L. D., 389),-to the effect that mineral — 
- lands are not within the scope of the swamp Jand grant, the Com- . 
missioner, upon July 11, 1918, allowed the State sixty days to file’ 


a showing that the tract was not mineral and to apply for a hearing . : 7 


or to appeal. In reply thereto, the State filed an election to take the 


“a limited patent provided for in the act of July 17. 1914 (38 Stat., - 


509), which act, however, the Commissioner, in: his” decision af - 
.. October 1, 1918, held did noe apply to the grants of land as swamp 
from witch eerie are excluded. In the appeal to the Department, 


~ counsel for the State conceded, the correctness of that. ruling of.the — 


~- Commissioner but contended that the swamp land grant was a grant | 
mM pracsenti, and. that the present tract being not. known to-be min- 


- eral in character at the date of the grant, passed to the State, which 
“was entitled to a patent without reservation. The Department, in 
its decision of March 20, 1919, held. that the title of the State is. 
inchoate until the issuance of the patent, and that, if the land be _ 
found to be mineral at: any time Prior to patent, it does not. “pass to 

_ the State. | 
In support of its selection, the State filed the affidavits of three wit- . 
nesses, executed January 19, 1918, who had known this tract for fifty, 
forty-eight; and fifteen years, respectively, to the effect that: E 
OF | * the eT eater part of said land is swamp or over flowed land ; that not 
Jess than seventy-four (74) acres of said land is swamp or. over-flowed land ; 
that all that part of said land which is swamp or over-flowed land is unfit for 


cultivation by reason of its continuously over-flowed, wet, marshy ‘or sobby 
condition, and that crops cannot be raised thereon : that such has been the 


: character of said land since my first knowledge of same, and that, in my opinion, 


such was the character thereof on the 28th ‘day of September, A. D. 1850, -the 
day of the passage of the grant; * *- * 

~The survey embracing said W.t SW. 1, oe 10, was aes In. 1852, | 
Upon the plat thereof, approved November 29, 1858, it is shown that 


? the greater part of this tract was embraced. in a body of water known = 


as Orchard Pond, and it would appear that: cultivated fields extended 
- tothe margin of the pond. Thesurveyor returned the land bordering | 
the pond as, “1st and 2d Rolling Red Land. and “ 1st. Rate ‘Rolling. | 


- field.” The records of the General Land Office disclose that the tract 


Was previously embraced in homestead entry 011172, made. October 


~~ 16, 1912, by Thomas Clayton, which was canceled ‘Apyil 17,1918. In 


a, report as to this homestead entry, a field officer, upon May 10, 1918, 


_ | stated that about 6 acres are timbered, agricultural land which can be _ 
cultivated without irrigation or drainage, and that about 74 acres lie 7 me 
under the water in Orchard Pond, which is an excellent fishing place 
and which he recommended should be placed in a public water = 
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: | reserve sc SO that it would be at. the disposal of the general public : as. a. 
_ pleasure park. | | 


Lands covered by. an apparently pseu body of. water ‘at | 
‘the time of the swamp grant are not of the character contemplated : 


oe _by it (Morrow e¢ ad. v..State of Oregon e¢ al., 17 L. D., 571; State of oi 


“ Oregon v. Willey, 21 L. D., 897; State of Oregon, 23 L. D. 178+ State - 
of Illinois, 26 L. D., 605). This 3 is true although subsequently. by. a 


recession of the waters, land of a swampy character should come into’ _ 


— existence. State of California (1 L. D., 320). Under the above facts, — 
the tract here under consideration would not. pass to the State under _ 
= swamp land grant, even if it were nonmineral i in character. © ists” g 


- Further, as to the other features of the case, the Department finds 7 


no reason for changing its views: as expressed i in its decision or 
March 20,.1919. . 3 ih 
The motion for rehearing } is accordingly denied. 


— ee 


PROLON (GED ABSENCES FROM HOMESTEADS. ON ACCOUNT. OF cLI- 
3 ‘MATIC CONDITIONS—ACT oF FEBRUARY 25, 1919, 


Instructions. 
[Circular No. 636.1 
: Department OF THE. Inrerror, 
| GENERAL LAND Oxrrce, | 
Washington, D0. March 25, 1919, 


Rectwrens AND ibid % Unrrep States LAnp Onacm: 


Under the honiestead law, as it has heretofore stood, a oe 
is entitled to a leave of absence j In one or two continuous periods not 


exceeding in the aggregate five months in each year after establishing at 


- residence, being: required to file notice at the beginning and end of © | 


each period. It is provided. that in the case of commutation 14. 
months’ actual residence must be shown, no credit being allowed for 2 a 


the periods of these allowable absences. 
- . By the act of. F ebruary 25, 1919 (0 § Stat., 1183), the following 
| douse; is inserted in the law: 


| Provided, That the register. and receiver. of. the local land office andes eae _— 


oo and regulations made by the Commissioner of the General Land Office may, upon. _ 


= proper showing, upon. application of the homesteader,,. and only for climatic econ- . 
ditions, which makes residence on the homestead for seven “months in each 
_. years a hardship, reduce the term of residence to not more than: six months in : 
2 each year, over a period of four years, or to not more: than five months each. 
_ year over a period of. five ‘years, but the total residence required shail in no. 
event exceed twenty-five months, not less than five of which. shall be in each | 


“sf year; proof to be. made within five years after entry. 


96°. DECISIONS RELATING. TO THE PUBLIC LANDS. von. 


9. An entryman desirmg to avail himself. of the priuilegs accorded — 
| by this act must, within one year after the allowance of his entry, file 
in the local land office an application (preferably on the approved | 
form) consisting of his affidavit, corroborated by two witnesses, set- 


_ ting forth the climatic conditions which would render it a har dship 
- to reside upon the land for as much as seven months in each year, and © 


stating whether he wishes the requirement in his case to be fixed at 
six months’ residence in four successive years or at five months’. 
_ residence in five successive years. The affidavit of claimant and the 
witnesses may be executed before amy officer authorized to administer 
oaths’ and using an official seal. If the showing is satisfactory, you — 
_ will promptly forward the application to this office with notation of. 
your allowance thereof, by special letter. If.it is not satisfactory, — 
you will reject the application, subject to the usual right. of appeal, 
and all appeals will be promptly forwarded by special letters. 
If the application requests a reduction to five months’ residence ; mm 


: each year, you may, if proper, grant partial relief; that is, fix the 
residence period at six months in each year, your aeeor being. sub- 
- ject to review by this office on appeal. from - your decision, of which 


the party will be notified with all promptness. 

3. Where a homesteader has secured a reduction of the eine 
requirements to six months in each year, he may, at or before the 
termination of the second year of his entry, file application for _ 
_ further reduction ; that is, to five months i in each of five years. 3 

4, To entitle a homesteader to the benefits of this act, he must 
show that the climatic conditions in the vicinity of the land entered 
are ordinarily—not in exceptional years—such as would render it a 
hardship for him to reside there for a greater part of each year than 
for five or for six months, as the case may be. © 

5. Under this provision of the law there is no authority to allow 
two absence per iods, but the five months’ residence or the six months’ 

residence, as the case may be, must be in one continuous period. 

6. Proof on an entry must be made within five years alter its 
allowance, notwithstanding the fact that relief 1 may have been.granted: 
under this act; but the homesteader need not. wait until the termina- -— 

tion of his Gfth residence year before submitting proof, provided he - 

’ ars had the last. requir ed period of residence. : 
- %, An entry which is otherwise subject to commutation. may be. 
Peer notwithstanding the granting of relief to the homesteader 


under this ‘provision of law; but the periods of actual residence on 


the claim must aggregate ae least 14 months and cultivation of not — 
less than one-sixteenth of the area must be shown, unless a ne: 
| has been ee in the requirements in that regard. 
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8. Credit on Hepat of a period of military service ill be allowe d ke 


_* as on other entries, but at least one year’s compliance with the home- 7 

= - stead laws. must be shown ' in every case. | : | 
| : Chay Tarai 

"Commissioner. 

| Approved | | 

7 “ALEXANDER, T. Vora. 

| : First Assistant Seoretary. 


+ [orm approved by. the. Secretary of the Interlot March, 25, 1919. 1 
: DEPARTMENT OF THE INTERIOR. . | = 2 
ie United States Land Offica_.- 2+ aoe ea ee aoeas a a ie 
| APPLICATION FOR ‘CHANGE IN RESIDENCE REQUIREMENTS. . 


‘Tot the Register and Receiver: fe, tis | | on Bes: Ma * 2 
oti as eae ee OB ogee holder: of 


eee rem ee rs ee ee ee et re re ne te tt ee re a mr rm mn rg ey ee re re rk ye te re cS ee 


noreby apply under the act of Gonieress of Pebruary 25, 1919 (40 Stat., 1158), ok 
per mission to show. on final proof, residence upon my claim for oe aeee ors months 


. during each of ~----u_- “successive years:in lieu of showing | the: residence or- 
dinarily required. by @clon 2291 of the Revised Statutes. 
In Support of this request I make the following statement as to the elimatic. 
conditions in the vicinity where by entry is situated, as the result..of, which it 
— would impose a har dship, to. ere) residence. on said land for: as much as seven 
. tmonths in each ha . | | 


mee ee ee ee tt ee me mr ye tk Ae er I SE EY Lh Lr YS Rh ey GA SS OS pee 


ne a rs a es cen a es A ee a A SS EE ry 


(oe ce cafe em a re ie cee Se my ure ams: SS pn ees SS i cer A, el es es me 


ge “(Sign here, with full Giiristian name.) _ 
Nore. i ars person wearing falsely to the above affidavit will be punished . 
as provided by law for such offense. Bee section 125, Unwed midis as a 
Code. F par “> P * | 1s % : | | : . 
Y eceby cattity that ine sonesciie affidavit was. or, to or: by affiant in my 
_ presence before affiant. affixed. signature thereto; that affiant is to me personally 


- known. (or has been’ satisfactorily identified before me by 


rm i rm rm ee et ee 


(Give full name and. ‘poet oaice address. 5 _ 
that I verily. believe affiant to be the identical person hereinbefore. described ; 


and that said. affidavit was a duly subscribed. and sworn to. before me, at my office, - Seay | 


a ee "Gia sigan oF ofcer) 
~ 115594°—von 4719-7 | 


: ae within the | i 
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— CORROBORATING AFFIDAVITS: =. 
2 Wes ~---—- ae fa Chalten name) —— oe , of Sues. ee ee ee ey ey “9 
nr ane (Give full Christian name.) — |. (Give full post-office address. ) 
sb sees years of. age, and by occupation iat eee 
: eee ye ees a Seer eee A ee Shae cee ee ” 
| (Give full Christian name.)}: - (Give full Bont office address ) 7 . 
ga te ae years of age, and by occupation ahs ee apse meer ale do 


solenale swear that. we are: well acquainted with the land entered, and have 
- ‘known the climatic conditions existing where said land is situated, for. se 


years: VD seein = years, respectively ; : ‘that we have read ‘the statements made : 
7 in said application; and that we aru said statements to be LEME: 


(ee mem eee a cee re ee et 


Gn here, with fal Christian: name.) ee 


-T hereby certify that the foregoing affidavit ‘Sac read to or Be oe in my. = 
presence before affiants affixed signatures thereto; that affiants are to me 
-. personally known) (¢ or. have been satisfactorily identified before me by — 


Neha He he Sia cs Ps eat _), and I believe them: to be the identical ‘persous 
hereinbefore deserined: and that said aida was aaly subscribed and sworn to — 


before me, at my one 1b § Ge a ee ene a ORAS ae Ped ss ae . County, State 
(Town. ) 

OF poe eae si , within une er ee ee Oe eee ee ae land district, 

this:fe2s:. GA 08 go eet a pA 2 3 


et ee ey A A ce a 


ee ee 


. . . “(Official aeieiios of officer. ) 

Nore —tvery. person swearing falsely to the above affidavit will be punished - 

as provided by jaw’ for such offense. boa section 125, United States Gretna 
Code... 


UNITED — sa OFFICE AT —.-—--- ~~ | 
| | Bai Petes OI 
This application is granted and the. entryman is given the privilege of showing | 
| on final proof residence upon. his claim for a period. of eaores acats in | a 
each of —— successive years, - - | | Bg? 


ee ee ee ee ee rt ee Se a et ee oe ee 


“Receiver, y 





~ SKo. “125, UNitEp rans Cnrmrnar Cope. 


| _ Whoever, having taken an oath before a competent tribunal, officér, or person 
In any case in which a law-of the United States ‘authorizes an oath to be admin- 
istered that he will testify, declare, depose, or certify truly, or that any written 
testimony, declaration. deposition, or certificate by him subscribed is true, shall 


. willfully and contrary to such oath, state or, subscribe any material matter 


which he does not: believe to be true, is guilty of per jury, and shall be fined eee 
MuOLe: than #2, 000 and imprisoned hot more than. five years, | 
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| JAMES H. ARTE. | 


, : — Ae Decided March 26, 1919. 


= Forest Liru SELECTION—ENrEy ERRONEOUSLY CANCELED. 


anne cancellation of a homestead enry, based. upon proceedings initiated - 

‘more than two years after the issuance of final certificate thereon, is with- . 

out authority of law, and a forest lieu selection rejected because of such - 

| erroneous cancellation of the base land, remains legally pending and comes | 
~ within the provisions of the act of March 3; 1905. - 


7 : VocELsanc, First Assestant Seoretary : 


James H. Harte has appealed to the Depavenenes from the ere ' 
of the: Commissioner of the General Land Office of November 16, _ 

F 1918, denying to him the right of reselection i in lieu of lots 3 and Aye 
“SE. 4 SW. d and 8.4 SE. 4, Sec. 34,T.15.,R.5E.,B.HM.. 
The adverse action of the Commissioner i is. based upon a holding 

that said liew selection No. 4355. was legally rejected for the reason 

that the entry of the land offered in exchange was canceled because 
of the fault of the parties making the same, and the selection was not 
pending when the law, upon which the right of selection 1s 3 sought | 
to be based, was enhctad March 38, 1905. (83 Stat., 1264). | | 
In disposing ‘OF, the case the Commissioner ‘states. the facts as 
follows: | | of 


September 21, 1900, ‘Eudora J. Burleigh made. somescad entry 5961 for lots 
3, 4, SE. + SW. 4.and S.4 SE. }$ Sec..34, T.18., R. 5 E., B.H. M. Final certifi- 


cate No. 2470 was issued November 9, 1900. By deed dated November 9, 1900, re- 


corded November 10, 1900, Eudora J. Burleigh. reconveyed to the United. States 
_under the act. of June 4, 1897, the S. 2 SE. 2 Sec. 34, T.158., R.5 E., B. H. M., the 
land so relinquished being embraced | in the above. homestead entry. July 22, 
1901, Eudora d. Burleigh, by James H. Harte, her attorney in. fact, selected in” 


lieu thereof the W. + SW. + Sec. 26, T. 42 N., R, 1 &E., B. M.° October 20, 1908, caps 
the entry | was suspended. on report made. by a special agent and the entry- ~ - 


woman. was. served with notice under circular of August 18, 1889.. No. action 


having been taken, the entry. was canceled and: the: case closed March 30, 1904. ae 


April 6, 1904, the lieu selection - was sascha et as. a. result of the cancellation of 
_ the homestead’ entry. _ he 


‘It appears from the above staternent of iets that the cancellation 7 
of the homestead entry was based. upon proceedings initiated more 


| than two years after the issuance of final certificate thereon. It ae 
follows that such cancellation was without authority of law and the 


liew selection was not legally canceled and therefore remained legally : 
2 pending and.comes within the provisions of the act of March 35 (1905, 
supra. ‘See case of Daniels v. Wagner (237 U. S., 547). : 
- The decision appealed from is accordingly meversed: and the case. 7 
ig returned to the General Land Office for further Proceedings +i in ig | 
accordance herewith, | | 
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oe | WHALEN v. HANSON. ca ee 
“Decided March 26, 1919. - 

| Pnacrice—PRoor OF eae oF Notice or Cowrrsr. | 


' The provision of Rule 8 of Practice as to filing: proof of publication of notice 2 
of contest is ‘mandatory and has. all the force and effect of law, and in 


order to thus make proper service it: is incumbent upon contestant. to. vs 


show strict compliance therewith, 


VocEisane, First Assistant Seoretary + 


o ‘Theron G. Whalen has appealed from : a dacisicn at nae ‘Caik - 
“missioner of the General Land Office, dated November 27, 1918, .- 


— reinstating the conceled homestead entry of Theodore Hanson for. a 
> the S$ SW4, ‘SE, , and Ed NE}, Sec. 32, T. 23-N., R. 2 E., Ww. M, a 
fe within the Waterville, Washington, land district. — 


The entry was made February. 12, 1917, and on. April. 16, 1918, 
Whalen filed contest against same char ging failure to establish. resi- 
dence upon the land and adandonment ther eof, with the usual non- 
‘military averments. -Service was made by publication, the. date of 


the first publication being May 16, 1918, and of the last being « June 6, 


1918. Proof thereof was not filed until 7 une 28,1918. 
June 28, 1918, the local officers transmitted the record to the Con: : 
“missloner operas entryman’s default and recommending cancella- 
tion of the entry. By’ Commissioner’s letter. “H” of July 23, 1918, 


the entry was. canceled and directions given 1 to notify the. contestant. : 


Under date of July 30, 1918, the local’ officers advised the Com- 
missioner of the receipt of tater mation from the entryman to the. 
_ effect that he was in the seus ser vice, being stationed at Camp — 


- Lewis, Washington. a aes a 
November 27, 1918, ‘upon further examination of the er the 


| ‘Commissioner held that by reason of the: mandatory provisions of 


Rule 8 of Practice, the contest abated by reason of contestant’s fail- 
ure to make proof of publication within twenty days after the fourth 
-. and final publication of the notice and revoked his letter of July 23, 
reinstated the entry, according | contestant an opportunity, to. com- — 
Pee anew or to appeal. 


. The record has been. ‘examined and ie al presents no valid. 7 


- reason for disturbing the action taken by the Commissioner. Rule 
8 of Practice is mandatory and. has all the force and effect of law. 


In order for contestant to make proper service by publication it was 


incumbent upon him to show strict compliance 1 with said. rule, which - 


he. has failed to do. 
~The decision appealed from i is affirmed. 
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- CONDRAY v, CHRISTENSEN, | 
| Decided. March 27, 1919, _ ven 


J Pracmicn—DEpostm10ns. cs 
- Depositions regularly taken ander the provisions of. the Rules OF Practice = 
“become a part of the record: of the. case upon. their” receipt, by the local. 


_ officers, subject to any legal objection, which must be made at the hearing; ig Ae ots 


7 if not SO made it. can not, be successfully urged on appeal, _ 


-Voornsana, First Assistant Secretary: 


_» . This is an appeal by William O. Condray. £. from a. dcciciod of et tee 
Commissioner of the General. Land Office; dated November bol, = 8 
_ dismissing his contest against the homestead entry of John F. ‘Chris- we: 


. tensen, made June 16, 1915; for E. 4, Sec. 25, T. 33. N., RB. 68 W., 
6th P. M., Douglas, Wyoming, land district. . | 


The contest affidavit was filed: June 9, 1917, and cared that ae ee 


man had neither established. residence: upon the land nor cultivated | 

any: portion ‘of it. The affidavit was not corroborated in the manner. 

required by Rule of Practice 8, as amended Septembér 23, 1915 (44 

~ iL. D., 865)., but entryman. joined issue, and notice of hearing before — 

the’ iocal officers on August 28, 1917, was issued. On July 26, 1917, 

_ there was filed on behalf of entryman a motion to issue a commis- 
sion to a United States commissioner at Lusk, Wyoming, to take the 
depositions of ten named persons. | ‘With the motion was filed.a stipu- 
lation and agreement. signed by the attorneys for the respective par-. 

ties that ‘the depositions might be taken on August 9, 1917, upon 


oral interrogatories. The commission ‘issued, and the. ‘depositions, 


were taken at the time and- plice agreed:upon,. atier the attorneys had. 


signed - a stipulation. waiving the signatures. of the ‘witnesses...The | 
record. does not. show that the depositions were formerly introduced si 


at the hearing, nor does it’appear that: the local officers considered 


them. Their decision, signed a the receiver aon reads'g as. nolo: ee 7 


| ( omiting the caption) :. 


_ _Having heard ‘the testimony given i in ‘the above- entitled case, ands a : 
7 after a perusal. thereof, we find for the contestant,-holding that. the. 


~ allegations of contest have been sustained. We therefore recommend | 
mn the: cancellation of the entry. 22 | | 


The Commissioner considered the dee sate roreried to, and held ee 

~ that: the contestant had not sustained.the charges. Further, that) 
a under the circumstances connected with the taking of the depositions, e  beGae 
no. formal offer of them at the hearing was necessary. og ce eee aes 

. . The contestant, contends. that. the Commissioner erred in ‘consider: a 


=; a ing the depositions, inasmuch. as they were not. offered. in: evidence. oe a . a 
_.. With this contention the Department is unable to. agree. | The Rules. ou 
Se of Practice aa to a proude i for the fone and return of neon 3 
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tions, but ue no quae: that they’ be formally introduced’ a 
Ms evidence. It must therefore be held that when depositions are regu- 
larly taken they become, upon their receipt at the local office, a part 
of the record of the case, subject to any legal objection, and such | 
objection must be made at the hearing. An objection raised for the | 
first. time on appeal comes too late.. Stowell v. Clyatt- (10 L. D. 339). 
 ’ The decision appealed from correctly stated the facts as. shown by: _~ 
oat “preponderance of the testimony. ee is accordingly affirmed. 


0. E. FARNHAM, 
- Devided March 29, 1919. a 


[RECLAMATION Cnarcrs—Srare Sert00r. ‘LANs. | | 
State school lands sold in 1917 and 1918 do not fall within ‘the inneaice of 
the’ proviso to article 4 of the supplemental contract entered into by the 
. .: Secretary. of the Interior with the Belle Fourche Valley ‘Water: Users Asso- | 
 Clation. on January 24, 1911, as they are neither public. lands entered nor | | 
private lands contracted prior thereto; and the purchasers from the State . 
are accordingly. bound by the construction nase in effect. at the time 
water right application | is filed. | 


" Hannowsut, Assistant to. the Seorekarys 


This is an appeal by: O. E. Farnham as attorney for is ee cee 


a of and. applicants for water rights to certain school lands sold by the 
. State: of South Dakota July. 31, 1917, and April 1, 1918, within the 


_ Belle Fourche Project. from: a re of the. Director: of the Recla- — 


-. mation Service dated. February 5, 1919, holding that. the construction 
| charge against these lands is $40 ay inrigeble acre and not ae as 


ars claimed by the appellants. 


The various transactions involved in the question presented may 


“be summarized as follows: ” 
By section 58 of the act Gt March 8, 1905 (Session Laws 1905, | 


7 901-214) reenacted i in section 59 of the act of March 7, 1907 (Session : 
| Laws 1907, 387 3-888), the State of South Dakota provided that: : 


No lands belonging to the state, within the areas to be irrigated from. works 7 


constructed or controlled by the United States, or its duly authorized agencies, . 
shall hereafter be sold, except in conformity with the classification of farm units — 
 py.the United: States, and the title of such land shall not pass from the state 

until. the applicant therefor shall have fully complied with the provisions of the. 


laws. of the United. States and the regulations. thereunder concerning . the a 


i acquisition of. the right to use water from such works, and: shall produce the 


evidence thereof duly issued, After the withdrawal of lands. ‘Dy the United 


‘States for any irrigation’ project, no “application for purchase of state jJands: 


| within: the limits: ‘of such: withdr awals shall ‘be. accoed, anaes upon the. condi- 
. tions. prescribed | in this section. Wet geen | as Sat , : Aes 


; . vided: 
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“On October 25, 1905, the: Secretary: of the Tnterior entered. into’ aoe ; 


| ees with the Belle Fourche Valley Water. Users Association ~ 


— whereby the United States agreed under certain conditions to con- : 7 
struct and operate a system of irrigation works for the benefit of the. 


7 shareholders. of. that association. Article: 4 of that: agreement, pro- a 


“That. the payinents 1 for the ater ieee 4 apa ace to” the: sshecenoidérs of ; 


- - said Association, under ‘the provisions of. said act of Congr eSS, . shall be divided. 


a into not less than ten equal annual payments, . the: first whereof. shall be payable 
— at. the time of the. completion of. said. proposed. works or ‘within: a reasonable , 
. time thereafter, and after due. notice thereof: by: the: Secretary of the: Interior 


-. to the. Association. -The cost of said pr oposed : irrigation works. shall. 0G appor- a co 


tioned equally per acre among those acquiring such. rights. + 
a A supplemental | es was. centered’ into J anuary 2, 1911, a 
which recites that: a | ~ aot 
It will probably. iecame necessary. to. , establish a puilding ani greater. tee | 
$30 per acre, which “was the charge fixed in the public notices issued. by the : 
Secretary of the Interior concerning: the Belle Fourche Project. ae 2 
Article 4.of the original agreement: was amended, at t being pro- 
vided in part: | 3 | : 


The cost .of said proposed ievention ‘works shall ‘be apportioned equitably per 
acre by the Secretary ‘of. the Interior. among ‘those acquiring such rights: Pro- 
vided, That the total. payments: of building charges for water. rights on lands - 
filed upon on or before J anuary. 24, = fi, or held in private ownership. and signed 
under contract: with said. association on or before Jan. Qh, 1911, or: held. under. — 
trust deed by. said association. under contract executed on. or before ‘Jan, 24, . 
1911, shall, not: exceed: the sum of $30 per acre, : 


| The: public notice of May. 2, 1912, “@lassified: the igader into: ne 
classes, A, B,C,and D. Class A anode all public - lands entered on 


or before January : 94,1911, and all such lands in private ownership _ 


held under trust deed or. ack under contract with the Belle Fourche | 
Valley Water Users Association on or before said date and were sub- _ 


— ject to-a- construction. charge of $30 per acre. In case of failure to a : 
file water. right. application within two. years or other default, the eae 


~ Jand became subject’ to the building charge, etc. imposed upon lands 
in class C.. Class B included the same lands as are within class A, 


it being. provided, however,. that the. building charge i is $35 per. acre ve 
to be paid in a certain graduated scale of payments. Class C in- =~ 

e ‘cludes :all- public lands vacant on and after Js anuary 24, 1914, and all - 

~-Jands in private ownership which on that date were not held under — a 
trust deed or were not signed ‘under contract with the Belle Fourche 
Valley Water Users. Association and are. subject. to a construction ~ 


ene" charge of $40 per acre. - Class D is described i in ‘Pardgraph 10 vet the: es, 


: “notice as follows: | 
| “Class D includes all lands in this unit now or hereafter owned be the: State : 


of South Dakota, and they shall be SHOE to. the. ‘charges. limitations, terms — . - 
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_ and. conditions as. for lands of Class AY if water-right application be made. 
within. two. years of the: date hereof. All. lands in Class. D, for. which water- a 


right application | ‘shall. not ‘have been made within the said period of two | . 


years, shall’ become subject to’ the char neces conditions and limitations poet 
| upon lands’ in. Class C. . : : 5. 2 » Ae 


— 27, 1916, the: Director of. "ie ai clamatioa: ‘Sorvies: repoited: a 


A number of. the owners of lands which had been made. subject to tr ust deed, 


" of- which: copy is enclosed, failed to. “make water right application: ‘and: the . ) | 
Water Users Association was: called upon. ‘to sell au Jands: at dare sale. in. = hag B 


- accordance with the terms of the trust deed. 


In. reply ‘the: Water Users Association claimed’ that there ‘was some doubt as. 
to the ight: of the Department - to increase the charge for such lands to $40. 


per acre in’ view-.of the provisions: of article 4 (of the contract of gonary: 24, 
-- 1911, hereinbefore quoted. . . = 
| ‘AS. the lands. subject to. emis deed. are ore be. sold at public auction by tne 


Water Users Association, it is clear that if there should be doubt-as to the _ 


validity of any feature of. the proceedings. it would be. difficult to secure pur- 

chasers. For this reason it was deemed: advisable to. suggest to- ‘the Water 

Users’ Association that it lands. of this class. were made subject to water right, 

_ application‘at a charge of $30 per acre for a reasonable period, ‘that the Water 

_ Users Association would thereafter be in as oes to make a sale that would 1 not 
be doubtful.on this point. ; 

In response the Water Users. Association. passed: a resolution to the effect 
that if the public notices were modified in regard to trust deed lands so as to 
reestablish the’ char ge of. $30. ‘per acre for a period of at least 6 months, the 
Association would. thereafter promptly proceed under the terms of said trust 
deeds and dispose of such lands or. require the disposal thereof to- qualified 
persons who. shall make water right: applications in conformity with the re- 
clamation law, ‘This offers a means by which the owners. of land subject’ to 


“e trust deed who have failed | to file water right application may be compelled . 


to file them within a short time and in. default of which the lands could be sold 


. to persons. who. would do SO, - | : ; : 
Tt: is under stood : ‘that nearly 1700 : acr es s of trust deed lands are involved. 


In. ‘consequence ofthis report the public notice of J Tuy] 16, 1916, . 
was issued, which provides i inpart:. | Paste ts seks 
4, Certain lands within the limits of the Belle Fourche Project, South Dakota, 


now subject both to public notice and to trust: deeds’ executed on or. before: | 


_ January 24, 1911, have not been.included in water right applications duly. filed. - 
gee Under. public notices heretofore issued an. increase in building charge. 
from $30 per irrigable. acre to. $40 per: ‘irrigable acre, was made. effective as to - 


| : these: lands in case sof failure to >) make water right spulicavon within a i specified” a 


: : period. | | 
| - 3: In order’ ‘to afford. ne owners of these: nage an -apporhanti: to: file water. 
right application in accordance with the conditions. contemplated by paragraph. 


| 4 of ‘the contract between. the Secretary of the Interior and the Belle ‘Fourche... 


~~ ‘Valley Water Users’ ‘Association dated ‘J. anuary 24, 1911, notice is hereby given | 


7 7 that: water right: applications. will be received from the : owners ‘of. such. lands: a 


‘subject - to the provisions. of - public notices and. ‘orders heretofore issued: ‘at: a a 


i charge for building the irrigation. works of $30 per ‘irrigable. acre. . 


Nn ee In ease water right applications for such lands: are not duly made ie: | 
a one year from, ‘the date hereof, the Secretary of the Interior will call upon. the - 
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a Belle Fourche Valley 3 Water Users’ Association to execute the provisions of the. _ 
7 trust. deed in. regard. to the disposition. of said: lands at public sale to aca cn 


fae persons who shall be required to file water right application. 


At the time of the sale of July 81, 1917, the je manager. ae sab 


nounced that the Jand would be: subject to: the $40 rate. plus: accrued - 


. operation and maintenance charges and the penalties provided by sec- a 
tion. 9 of: the act of August 18,1914 (88) Stat., 686), and at the sale. 


of “April: ie 1918, that. the construction charge. ‘would be $30 per acre - 
plus the. char ges above specified. . In the case of Benj amin: Newkirk 


(46 L. D. 400). decided May 31, 1918, the Department held that they: Res. 4 
were not subj ect to the penalties ander section 9 of the act of August . ee 


ame 18, 1914, ‘since such State lands under that. section occupied : the — 


er status of neither private nor entered lands but were rather in: the ~ 


: same. category as unentered public. lands: of the United States... It 


was also there held that they were not subject to: accrued operation” 3 
and, maintenance charges. ‘by virtue of the prow sions of ee a os 


7 11 (B) of the public notice of May 2, 1912, | trea, ln ae 

~The main contentions. ‘presented in the. pr esent appeal are sum- i 
marized i In ‘its. fourth ‘paragraph: | : Yo? yee ee 

While. the State school lands are not aiprossly mentiéned 1 in the Sigplemental “ 


. Agreement of January 24, 1911, between the. Association and ‘the Department, ; 
yet. it is the: understanding : of the undersigned. that the Department has classi- 


“.. fied them as. privaté lands and ‘subject’ to. the terms and conditions of the 


Reclamation law and has: refer red: to. them: as coming under section 2 of the 


. Reclamation Extension’ Act. This conclusion. no’ doubt: was arrived at: because- 


of the ‘fact that the. State of South. Dakota. by enactment in 1905 and. 1907 sub: 
. jected ‘these lands to. the. terms and conditions of the Reclamation. Law: and:: 


; impliedly, if not expressly, placed ‘them. in class (a) above, as. the pledge of : 


the State with its 5,000. acres had considerable. to do, with the subsequent’ 
building of. the project. - This. enactment constituted not. only a contract with 
the Department : of the Interior but also with. ‘the Water. Users’ Association 


- - and any. others. possessed _ of. rights. growing out Of: the building of the. ‘project. oe 
Se And ‘the. contract must. be construed. as. neane been . entered into. prior: ay : 


sii es eat a 


section 2. of the Reclamation Extension Act, with a “fixed construction. charge 
of $30. per acre. hs Bee Oat, SO Fake ode oe: : 


= Other ecntentions of ihe appellants ‘will i ied upon. without os . 
. specific reference to their form as presented in the appeal. - | 


Prior to the execution of the. supplemental contract of J: anuary 2A, — 


eee it had been found that the cost of the ‘work would exceed $30 


ne per acre, the estimated: construction. charge theretofore announced. a 


te Under article: 4 of the original agreement the. construction: charge ; = 


—. must.“ be. apportioned equally per acre among. those acquiring: such 


ale rights,” These facts occasioned the supplemental agreement of J ann 


io wary 24, 1911, the ‘purpose of which. was to. permit, of .an increase to 


cover the ‘aictital cost of. construction (which. must be returned to the . _ 


— eclamation fund—see Swigart v. Baker, 229 U. S. 187 a) with the © eas 
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; - proviso that the increase should not apply. to eablic lands entered 


before January 24, 1911, or ‘to lands held in private. ownership and 
ad signed under contract wih the Water Users’ Association or held 
under trust: deeds by that association under a contract executed 
- prior to that date. The present State lands sold in 1917 and 1918 

do not fall within the language of the proviso. to article 4 of the sup- | 
_ plemental contract as they are neither public lands: entered nor 


- ‘private lands contracted before J anuary 24,1911. This was also 


7 clearly recognized in the public notice of May 2, 1912, which diss 
. tinctly required that all State lands for which applications were not ue: 2 
filed within two years from:its. date wou’: be required to pay a con- s d 


struction charge of $40 per acre. 


“It is argued, however, that the acts of the State of South ‘Dakota a 


above quoted should be construed -as constituting a. contract with the 
. Belle Fourche Valley Water ‘Users’ ‘Association entered into prior 
to January 24,1911, or as an application. for. a water. right which 
would entitle these lands to be placed in class A of the public notice 
OF May 2,°1912, reference being made to the fact that this Depart-_ 
ment has held that State lands under such local legislation is land 


which has “ become subject to: the terms and: conditions of the recla- _ 


mation law ’” prior to the passage of the act of August 18, 1914, supra. . 
The law of South Dakota requires that State lands within an 11TI1- 

gation project of the United States shall-be sold in accordance with 
the system’ of farm units and that the ‘State’s title shall not issue 
. until its purchaser has “ fully complied’ with the provisions of the 


laws of the United States and the regulations thereunder concerning 


the acquisition of the right to use. water.” This does not constitute 
any contract with the Water Users. Association nor. an. application | 


for the purchase of a water right from-the United States.. The State 


may or may not offer its lands for sale but when it does it is under | 


_. the above: statutory conditions. The State does not fix the construc- . 
_. tion charge upon a. Federal irrigation project which is announced. 


by the Secretary of the Interior under the reclamation laws in such 


| an amount as.to secure the. return to the United States of. the cost: 


of such project. The purchaser from the State is accordingly bound | 


by the construction charge in effect when his application fora water 


- right to the United States is filed, being in. this respect in a-situation — 
- analogous to an. entryman of public land... This is not inconsistent = 


: n with’ the holding of the. Department that. such. State. lands may re~ 


- celve the privileges of section 2 of the reclamation extension act of | 


ae August 13, 1914, supra, because there, by the action of the State legis- a 


- lJature,. the lauds had previously become subject to the terms and-con- | : 
_ ditions of the reclamation law while here there can be no. application ne 
2 to pas a water right until after a sale by the State and. the. ap- ire 
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i y aie must acéordingly pay the construction charge i in effect at the xe : 
- time his application is presented. | 


_- The State lands also are not embracad within. the public notice of 
7 J uly 6, 1916, as from what has been said above that notice was clearly 


os restricted to certain. private lands subject to trust deeds executed on - - 


Or. before Ja anuary 24, 1911, and not at ue time of. f the notice included. cas 


ina water right. application. | | 
The decision of the Director fig: the. eoastraction charge of $40 


| Mare acre for these lands is correct. The appeal: raises a. further fie 


= question not. considered by the Director as to when the first install- . 


ment of the construction charge. should become due, it also appearing — ee 


‘that a further sale of State lands is to be held April 2, 1919. 
. Section 2. of the act of August 13, 1914, provides 1 in part: 


“That: any’ ‘person: ‘whose ‘land: or entry has heretofore: become subject. to sae a 


- terms and: conditions of the réclamation law shall pay the. -construction charge, : 


_or.the portion - of the construction charge remaining unpaid, in twenty annual » | 


installments, | the. first of which shall become due and payable on December. 
first of the year in which the public notice affecting his land is issued under . 
‘this act, and subsequent installments on December. first of each’ year: thereafter. / 

‘The: first four of such installments shall each be two per centum. * ee 


Section 14. provides: : 


That any person “whose land or ae has ‘heretofore become sunieck to the 
reclamation law, who: desires to secure. the benefits. ‘of. the ‘extension of -the 
_ period. of payments provided by this act, shall, within six months after the issu-: . 
ance of the first public notice hereunder affecting his land or: entry; notify. the 
Secretary of the Interior, in the manner to be. prescribed by. said’ secretary; of 
his acceptance of. all of the terms. and conditions. of this act, and ee 
. his lands or entry shall be subject to all of the provisions of this act. se? 


-It is suggested that a. public notice should. be. ‘issued ‘specifically | 
| defining the time for peynent: of the installments upon these State | 
lands. 7 : | ; 

The State pivelinsske may af ines so ae pay the. constriction 
age in accordance with the public notice of May 2, 4912. - While 


-. the language of the act of August 18, 1914, is not apt when applied tos | 
cs these State lands its meaning and intent are fulfilled by the’ ‘payment aos 
of the first installment required by section 2 upon December-1, follow- 


| ing the filing of the application for a water. right, ohich unless: 


_ otherwise specified will -be. accepted as being. made under the terms | oe 


of the reclamation extension act. © + 


The action of the Director of the Reclamation Service 3 is accord- ~~ 4 
et os ingly affirmed and he will take the Pree ae to gk this ceca a 
- a into. effect. : 
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SLETTE. v.. HILL, 
e Decided: April 1, 1919. “ 


i Conest—AvaNDoNMENT—EVIDENCE. 
A chargé of abandonment is not sustained by evidence to the effect that. the 


“residence maintained was ‘not of thé. character contemplated by section a . : 


- 2291, Revised Statutes, as. amended by the act.of June 6, 1912, provided a 


es sufficient period of the lifetime of the. entry remains. within. which to meet. mn 


e _ the requirements. of the law as to residence, unless | it be made to appease ; 
_ that the entryman has not acted in good faith. | oe et 


- Voostsane, First Assistant Secretary: i; Mowe es 
 -‘Bara N. Hill has: appealed. from a secicion of the Conimissioner: of a 
_ the General Land Office’ dated November 21, 1918; reversing -a deci- _ 
sion of the register and receiver at’ Glassen: Montana, and holding 7 
— for cancellation, | on the contest of Othelia Slette, his homestead’ 


entry, made July 16, 1915, for W.4 , Sec. 17, T. 34N., B..43 BE.) M. ML 


The application to contest was ‘filed March 13, 1917, and 1 charged | 
that. entryman— _ i | | | | 


has wholly abandoned said lands for. a ‘petted’ of more than: six. ‘months last oe 


. past, and during said period of six months last past the said Dara N. Hill has - 


Ad not had or maintained a residence in good faith upon said lands. - 


Testimony was. submitted before: a designated. officer: near the 
land, on August 27-29, 1917, and by. decision of February 5, 1918, 
the local officers. recommended: that the contest be dismissed. ~~ 
The extent to which entryman resided on the land is not seriously é; 
disputed. He was granted. an extension of time until May 16, 1916,: 
within which to establish residence. ‘Three days.prior to. said. date | 
he went to. the land with sufficient household. goods and a supply of 
provisions, and remained: three days. ‘He had been, for some years, 
engaged in the practice of law, maintaining » an .office in Glas- 
| gow, more than 50 miles from the pee and was also interested, with 


a. partner, in the sale of. automobiles and land.. He had eee his. . 


Ba home 1 in Glasgow, but had reserved one room for the. use of himself “a 


and wife when in town. ‘They. occupied the room. at, various times _ 


| ~ after May 18, 1916, except that Mrs. ‘Hill, because of. ill health, was. 


absent froin thé State at various times during 1916 and 1917. After SS 


remaining on the land for three days In May, 1916, entryman’ s next, _ 
stay was for a week or ten days in June. .He was on the land four — 


| days 1 in July, three days i in August, one day i in September, four, days. Ae a 


in” “October (his. wife remained five days), two. days in November 


ge (Mrs. Hill was there seven days), and two days in December. ‘The 
house on the land was built in J anuary, 1916, and was remodeled’ — 
2 late in the fall of that year at a cost of $100.. Ten acres were broken. __ 
an November, and in December he made arrangements for further —-_ 
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ee baer Prior: es. the hearing, more than 100° acres . had Sean ee 


. broken, under a contract, ener into peters se initiation oF the 
_ ‘contest. | ae 
~ While Sacre S desist prior to thie date of the contest rola. ae 


not sustain final proof, it was sufficient, with the improvements made, 


be acta. indicate that he had no intention a abandoning the land. “Less : 


: Ss | than ten months had elapsed from the date entryman was required: to ~ 
_» .establish residence, and | more than ao months of me mee life ee 


| of the entry Gone ed: 


A charge of diandonment: is not sustained Lby: eridates to the offect 


= hat the residence maintained was not of the character contemplated 


= by section 2291, Revised Statutes, as amended by the act of June 6, oe 


- 1912 (37 Stat., 193), ‘provided sufficient of the lifetimé of the entry or. : 


remains “within which to meet the requirements of the law as to resi- 
dence, unless it 1S made us es aa ube age has not: acted i 1s. "5 


7 - good faith. 


ot clearly appearing that eee had sive abandoned the land, : 
nor acted in bad faith, the contest must be dismissed. OES, ae ae Se 
_ The decision: appealed som 1s reversed, 


<< a “SLETTE. v. “HILL, : : | 
“Motion Uaiearug of- departmental desision: of f April : 1, 4919, 


ay, D., , 108, denied, ne F irst Assistant ecwerid Vogelsang, nth 29, 
1919, . 


a OHN A. EDDY (on REHEARING), 
| Decided April 8, 1919, 


- Fornst Liu Surserron—Acr Marca 3, 1905. 


The: proviso: to. the: act of. March 3, 1905, authorizing ¢ ‘the making of a cae | 
forest lieu. selection, provides no. specific period within which its benefits 
= may. be claimed, and any attempt to limit the.right.of reselection to a 


' ; | : certain time is an abridgment of the selector’s rights. and without | authority 
of. law; but in the absence of an application to select a specific tract of 


| land, the ‘Department will not attempt. to determine whether . the selector, 


or those for whom he acts, is entitled-to make further selection. to Gn aeteeon Oo 


< Voorrsans, First Assistant Secretary: 


This is a: motion for rehearing filed by. the: es Bieikce Pen ft 


- Company in the matter: of an application for authority to make a 


new selection under the act of March 3, 1905. (33 Stat., 1264), where ein “ ; | 
the: Department, by decision (unreported) of February. 19, 1919, 
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as declined to express: an opinion as to whether the right of reselection 
oS existed. . ae 
It appears that. by desis executed July 7, 1899, aud filed for - 


record.twenty-one days later, John A. Eddy relinquished to. the © a 


United States the NE. }-SE. 4, Sec..8,'T. 1 N.,. RB. 8 W., S. B. M., 


and NW. 4 SE. 4, Sec. 18, said fswashipy within the ee of ‘what 


- was then icon as the San Gabriel Forest Reserve, and on. Decem- _ 
ber 17, 1904, applied (No. 12391) to select in lieu thereof, under the 
exchange Dro} 08s of the act of June 4, 1897 (30 Stat., 36), the 
| SW. ¢ SEL 4, Sec. 25, and NE. oe 4 Sec. 26, T. 16S. ‘R. IVE. | 
N. M. P..M., New Mexico. 


By dabision dated August 4, 1905, the Cencscne of the General ee 


| Land Office rejected the pelaction: as to NE. 4 NE. 4, Sec. 26, for con--~ 
flict with.a prior homestead. entry, and returned the abstr act! of title - 


“ for additional certificate, besides requiring the filing. of a new non- — 


~ mineral, nonsaline, and nonoccupancy affidavit, the affidavit filed — 
with the selection. having been executed July. 5, 1904. Said decision: 
' allowed the selector ‘sixty days from notice eithin: which to. select 
another tract in lieu of said NE. 4 NE. 4, Sec. 26. No action being 
taken by Eddy, the selection was. canceled April 25, 1906. _ 
On January 24, 1918, resident attorneys for the Mncsoias Lum- 
ber Company, claiming that Eddy acted for them in the matter as 
trustee without interest, . applied to the Commissioner of the General 
Land Office for permission to make a new selection under the act of 
March 8, 1905, supra. By decision dated February 16, 1918, the. 
Commissioner: denied: the request, holding ‘that it- could not be ‘con- 


tended that the cancellation of the selection was “not the fault of . 


the party making the same,” and that while it was probably true that. 
the. selector did not. wish, to complete the selection as to one 40-acre 
subdivision and lose the other, such reason could not be accepted as 
‘warranting the allowance of further selection. 


The Department, by said decision of February 19, 1919, deginea to. 


pass on the merits of the reason given for failure to take any action — 
under the Commissioner’s decision of August 4, 1905, stating: | 


- The right to inake a new: selection - given by the act of March 3, 1905, in | 


| is so closely akin in principle to the right of. second: entry accorded by various 7 
statutes as to make. the established practice relative to second - entries - con-. |. 


trolling in cases ‘where applications | for a.new selection are presented ; and it 
has long been a well-established rule of ‘administration from which: there. is 


no ‘departure that’ an applicant’s right. to. make a second entry will. not be 


considered . and adjudicated until he has selected .and applied to enter | '@ DPar- 

. ticularly: designated tract.. This rule.is too generally known to require the cita- 
tion of. supportive authorities, and. it is well wor as of. application and enforce 
Inent in the present case... | | 


Pre, Upon mature consideration; it is epnsider that asia is. en- he 


titled to an. cee of the views oF the ees as to the cor- 


- 
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; rectness of the - reason aon by the Gama ae er in the geason 


appealed from for holding that no right of further selection exists. 


_It has long been the established. practice that where an application | 
conflicts in part. with the prior entry of another, the applicant is at. 


a liberty to demand the allowance of the application to the extent that — 


‘itis free from conflict, or to abandon the application in its entirety. - 
The act. of March 8, 1905, supra, was in force when the Commis- 
sioner first: Menderes the selection: and his decision of August 4, 
1905, in so far as it required the: selection of another 40-acre 


_ tract within sixty days from notice, was clearly an attempt to abridge. | 


— the selector’s rights. Said act does not limit the time within which 


its benefits may be claimed, and an attempt to limit the right of ‘Te . | 


: selection to: any certain time is without any authority. oe 
_ If Eddy, or the comipany for. which he was acting, did not desire : 
to secure one of the 40-acre tracts selected unless the other subdi-° 


| : — yision could also be acquired, it was entirely proper to refuse to file. 
further affidavits: or furnish a continuation of the’ abstract. And 


such reftisal can not be termed a “ fault.” of the selector; within the - 
meaning of said act of March 8, 1905. 
It follows that the reason. aavouneed by the eee for” | 
holding that no right of reselection exists is erroneous. But in the — 
7 absence of an application to select a specific tract of land the Depart- 


ment will not attempt to determine whether the selector or the com-._ a 
a pany. for which he was acting is entitled to make further selection. 


- The rule here announced wall hereafter be followed, except 1 in those 


cases involving questions similar to those determined | in the case of — 


oy ames H. Harte, wherein the Department, by decision of March 26, 


1919. (47 L. D., 99), held that the entry for the base land was aes 
~~ ously canceled on March 30, 1904, and that although the selection was_ 
rejected on. April 6, 1904, it was nevertheless legally pending on 
March 8, 1905, and comes. within the provisions of the act.of.the 


latter: fate. ac all cases involving the rejection of.a selection. under 


~ the exchange provisions of the act of June 4, 1887, supra, where the fe : 
rejection was based on the. cancellation of the: entry for the base. - 


~ Jand, and it is claimed that such cancellation was erroneous under the : 
" decision of the Supreme Court of the United States in Lane v. Hog- — 
lund (244: U.S, 174), the selector should, by petition or motion, — 


es apply for the. reconsideration: of the qe aea canceling the. entry, | 


before attempting to secure the benefits of the act of March 3, 1905. 


_ Such petitions or motions, when filed in the General Land Office, - 
should be treated as current business.and:acted on. promptly. | 
Said departmental decision of February 19, 1919, is recalled and. 
~-yacated, and. the. decision eS from, is modified to agree eee eae 


the views herein expressed. 
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| | _WADIN v. HEIRS OF JENSEN ET AL. | 
i Decided Aprit 8, 1919. 


: Insane HreyMaN—GUARDIAN—Acr OF J UNE 8. 1880. 


Where an. “entryman has made due compliance with the requirements of. . 
‘the homestead law prior to becoming insane, it is. the duty ofthe guardian, 
a immediately. after appointment, to submit: final proof as provided by the 


| : act.of June. 8, 18803. and his failure to so act, and the subsequent death of — é 


ym. the claimant, does not demand the rejection of the proof thereafter sub- 
| . . -Initted by. such guardian. within the iat atory: life of the entry establishing 
fae compliance with law, | | | | 


: VodEisana, First Assistant ee | | ant 

. On April 29, 1910, J. Henry B. Jensen a homestead satity a | 

~. the Los Angelos: California, land office for farm unit “B” of Sec. 6, 

T. 16:S., R. 23 E.,.S. B. M. (56.65 acres), within the limits of the 

Yuma Tet ontion Project. “Against said entry, on July 8, 1916, Lil-. . 

lian A. Wadin filed contest affidavit, alleging that the entryman died 

on April.18, 1916, intestate, never having been married, and leaving 

‘no widow or children, and no heirs. whatsoever, except certain non- 

--yesident aliens. _ “Service of notice or ths contest was made oY. publi- 

cation. 

Charles F. O'Neil, on cee 31, 1916, filed: an eee ee to ater | 
vene, making the same charges as. mide by Wadin, and alleging that 
he was formerly an employe of the deceased entryman, having been — 

- so employed from June 6, 1913, to March 6, 1914, and from March 17, 
1915, to April 18, 1916; at an. agreed wage of $50. per month, malta 
a total of $1,100 thits earned; that-he received altogether the sum of 

$285, leaving $815 still due; that. the entry, in its present improved 


‘condition, is worth . approximately $5,000; that immediately after 


the death of the entryman he laid claim to the land:as a settler, and 
thereafter consulted an attorney as to the proper procedure for ac- 
quiring title to the land, and but for the delay of said attorney in 
taking the action for which he was retained, a proceeding for the 


acquisition of the legal title to the land would have been. commenced 


- PHee to the filing of the contest of Wadin. — a 
On November 14, 1916, Francis. W. Rogers, ‘as adil of the 
atts of said : Jensen; insane, entered his appearance and moved 


that the contest be. dismissed: He alleged that Jensen became insane 


about the month of October, 1915; that by order of the Superior 


~ Court at Los Angeles, entered. on Oetabar: 25, 1915, he was duly. ap- — 


- pointed: guardian of tlie estate of said insane person; that he qualified - 


as such guardian; that on November 16,1915, letters of guardianship ~ a 


| i were issued to him; that he has never bean discharged as such guard- — 
ian, and at all Himes since the issuance of the letters of guardianship 


| has been and still is the duly appointed, qualified, and acting guard- | /- | 
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* ian of the estate of aia Jensen; that he was. spat to atibrnit proof et ore 


ee on Jensen’s entry, under the provisions ofthe act of June 8,1880 


(OL Stat., 166), and that he has: never been served with any notice oe 
i. oo the contest. | 


On May 24) 1916, Ray Edgar, public caiisitedor of Tae | 


Pad . County, California, applied to the Superior Court of that county for _ 
issuance of letters of administration. of the estate of said Jensen. 


ng court entered an order June § 9, 1916, appointing said. cee . — ; 


. administrator of the estate. 


“A hearing was had on January 17, 1917, hefoie the igcal ciffiesrs a foe 


El Centro, the land having been eancterned: to their district, and 


by decision of December 31, 1917, they found that O’Neil ad not. _ 


_retained.an attorney to initiate a contest, the amount paid by him : 


. being merely a- consultation fee, and: that: Wadin was entitled to a ite 


priority of right. - ‘Said decision further held that upon the death 
of Jensen without heirs other than aliens. the land, eo instanti, re- 
verted to the United States, and became subject. to. entry by the first. 
qualified applicant, subject. to any priority of right. The local of- 


. ficers recommended that all of the proceedings except. the contest of 
_ Wadin'be dismissed, ‘and that upon a proper showing of qualifica- --— 
tions she be awarded a MP TOE right. to. male homestead ed for the . 


‘land. | . 
On appeal the: Corie of thé: Gees ad Office; i aa. 
cision of November 12, 1918, held that the land had escheated to the 
- United States, and that neither: Edgar. as administrator nor: Rogers. 
as guardian: has any. legal standing in the case; that. O'Neil had not ~ 

_established any claim to the land, and held the entry for cancella-. 
tion. An appeal on behalf. of O'Neil, and a joint appeal. on behalf.of.  _ 
the heirs, Rogers, as. guardian, and Edgar, as. administrator, brings. 

: the case before the Department... | | 


Tt: appears that: on. February. 14, 1917, final oe ee on . the A ee 
entry. in question. was submitted by. a Rogers, as guardian of the 
estate. of. the entryman, from: which, as well as: from the. testimony» _s a 

submitted at the hearing, it appears that J: ensen. had resided. onthe an 

~Jand from the date. of his entry to. the date of. his commitment toa. 


a State hospital for the insane, in. October, 1915. He died on-April 18, 


 1916,-at- the State hospital, of “ general: paresis.” .The only. figs Boe 
_. . surviving | him. were four sisters, : three brothers, and: ‘his. mother, citi-, 
_ zens.and. residents of the Kingdom of Denmark. Entrymanthad been = 
on May 6, 1908, admitted to citizenship in the United States. The  . - 
claim was. valued by different persons ‘at $5,000 to $f, 000.. The 


_- project manager certified that all payments then due on account of ; : 
- _ construction: and maintenance had been paid; that one- -half the irri- 


ee gated area had been cleared and leveled ; that sufficient, laterals ae | ; a 
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on constructed; that the land had: been put: in good condition, 


watered, and cultivated; that a satisfactory crop had: been raised — 


thereon for: the past two successive years, and that nay as | 


o. required by law had been made. — 


~The act of June 8, 1880. (21 Pula 166), under which the final : 
proof was submitted: provides: | : 


That ‘in all cases in: -which parties who regularly initiated claims to apubiie | 
Jands_ as. settlers - thereon, according ‘to the. provisions. of the preemption or 7 


homestead laws, have. become insane or shall. hereafter become insane. before 


the expiration of the time during which their residence, cultivation, or im- . 
; provement of the land claimed by them is required ‘Dy law to be continued in 


order to entitle them to make the proper proof and perfect their claims, it 


‘shall be lawful for the required proof and. payment to be made for their beriefit 
by any person who may be legally authorized to act for them during their dis- . 
ability, and thereupon their ‘claims shall be confirmed and patented, provided ; 


it shall be shown by proof satisfactory to the. Commissioner of the General. 


Land Office that the parties complied in good faith with the legal requirements 
up to the time of their’ becoming insane, and the requirements in homestead 
' entries of an affidavit of. allegiance by the applicant in. certain ‘Cases as a 
pr erequisite | to. the issuing of the patente, shall be a aoeaee with SO. far as 
| ‘Tegards: such insane parties... : 
It is contended by. O’N eil that the canes was ou t authority 
to submit final proof after the death of. entryman, and cites’the 
decision of the Supreme Court of California i in Livermore’s Estate 
_. (182 Cal., 99 ; 64 Pac. ‘Rep., 118). In that casé' a guardian, after-the 
‘majority. ‘anal death of his ward, filed his account, and the probate — 
court: decreed that the ward’s estate was indebted to the guardian. - 
Thereupon the guardian. applied for an order to sell the real estate: 
of the late ward,. and the order was granted. On appeal, the Supreme: 
Court held that the guardian had no power to execute a deed after 
the death of the ward, and intimated: that his only course was to 
- administer in the proper court upon the estate of the deceased ward. 
~The decision: was stated. tobe based on the provisions of the: State 
‘Code, which explicitly. defines the power and duties ia a + guardian 7 
of a tainor ward. om 
“Said: Rogers. was appointed guardian of the person ‘aiid estate of 


"3 the entryman under the provisions of. sections 17 63 and 176: 64 of the . 


State Code, Section 1765 thereof provides: 


- ‘Bivery guardian appointed, as provided in- the preceding séction, has ae 
care and custody . of the person: of his ward, and the. management of: ‘all his 
estate until. such. guardian is legally. discharged ; and he must. give bond to such: 
_ ward, in like manner and. with like conditions as -before neeeibed with. | 
_ respect to the guardian of a minor. re . 


Section. 1802: te 2 : ies 7 — 

‘The marriage of a minor: ane. terminates ‘the guardianship of. the. nemon 
of such ward, but not the estate; and the guardian, of a0 insane. or. other. ‘per- _ 
son. may be discharged by the court, when it appears ‘on ‘the application of the 
ward or otherwise, that the guardianship 3 is no ener necessary. . | 


- 


ae . +5 DECISIONS RELATING TO. ‘THE PUBLIC LANDS. : i 115 


It is. apparent that Rogers at. the: ‘date the. final proof. was sub- be # 


| ~ mitted continued: to be guardian of the estate of the deceased entry- _ _ 


man, and that he was acting within the scope of his authority when. 
he. submitted the proof. Nothing said by the court in Livermore’s— 
Estate, supra, is considered as expressing anything contrary: to the | 


2, conclusion | ‘reached . by the Department. © Fhe conveyance of: real 


“property is entirely different’ from. taking: action: to ‘protect’ the 7 


_ property. of the ward, especially in a-case such as this where the. - ee 


guardian was the only agus sore and authorized | to 
perform: the: necessary.act. a = 
‘It is also contended that i set of J une 8 1880, supra, or not | 
: contemplate the submission of firial proof by a ‘guardian after the 
- death of the entryman._ In Heirs of Anthony Siankiewicz (38 L. D., 


_ 574) It was held that said act.“ can be applied only in case the entiry- a 
= man be living at the time the. application is made to offer ao BAD 
.. But in “Hughes ». Heirs of Meadows, on. rehearing (45 L. D., 4), 3 


was held that the ‘quoted § statement was: mere dicta. and will not be 


oe followed. _ 
Tt was ‘aniquasiionably the duty of he 6 eae: iinmmodiataly afte = 
his appointment, to submit final proof on his ward’s entry.. His. — 


- failure to do so-must be treated as a. mistake, for: which Congress 


ea | 7 by section 2457, Revised Statutes, has made provision. — 


» Counsel is in ‘error: in his contention that a ‘patent. issued 4 in thi’ - 


name of a ‘deceased person is void. ‘He. correctly states, the common on 
Jaw rule, but the act of May 20, 1836, (5 Stat., 31), now. section. 2448 
of the Revised Statutes, oo this result. Itis the rule:of.the  —. 
oo Land. Department that final certificate and patent will issue in the. 
- name of'a deceased homestead: entryman in casés.where the right to 


patent accrues prior to his death. (Heirs of Isidore Driscoll, 38 
~ Leb., 407.) And in cases arising under the exchange’ provisions of 


- _ the: act of June 4,-1897 (30 Stat., 36), although the heirs or legal rep- = 


 resentatives: of the selector may’ ‘be required , to complete the proceed-' 
ings after. his death, the’ patent. wal issue m ‘his name. | (Blairs a : 


- | George Liebes, 33.L. D., 461.) 


a, ae having been* clearly established thai aan pee title. ‘to’ 
the land. prior to being declared insane, the mere fact that: the guar- 


_ dian was remiss in his duty wall. not be sas to sociaue the le jection: — 
*. of the proof: - : aa 
The statutory life of the enitry- hed: inot. mined ic ‘the. cotitiaat- oe 
of Wadi was initiated. - It. was not charged that. there had been:any) 


- failure to. comply: with the law,’ and it. has developed. that. neither: 


residence nor’ cultivation. was. required after the date- entryman was. : | 
_ detlared. insane. He had:.earned. title to the land prior. thereto. 


. Hence, : it must be held that no > proper ground of contest, existed, 
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The. dieesnats O'Neil, acquired. no rights by ae presence ¢ on. . the: | 
| land after the death of. the entryman, The land did not escheat: to 


the United. States, as. actepierl final proof was submitted during the - _ 


| lifetime of the entry, 3 

The decision: poi from is: aooreinely, Seegeed: the: eontes: of 
Wadin. and the claim of O’Neil are dismissed, and. the final ee | 

* 3) submitted oe the eae 1s. cae = 





a IN TERMARRIAGE OF + HOMESTEADERS—ACT oF APRIL: 6, 1914, 


- [Cireular No. 330 cf 


| Derarrunnr or THE ‘Tnvrertor, | a 
ae - Genzran Lanp Orrtce, ._ 7 
" Washington, De: saad 8, (1919. 


‘Rucrerars AND , Recervers, Unrrep Srares Lanp Orrrens:. 


4. Your: attention is directed to the act of Congress: of eo 6, , 
1914 (é 38 Stat., » 812), peletang to the argh orf homesteaders ‘who: inter- & 
marry : : ad: 4h Se bo Phe weenie 2 der Te a 

* Be it cuaeied. by the ‘Senate: and. House’ “of: Representatives of-t the ‘United 
States of America in. Congress assembled, That: the marriage: ofa homestead 
| entryman. to.. ‘a: homestead entrywoman after each. Shall have fulfilled. the re- 
quirements of: the homestead law: for one year. next preceding such marriage 
shall not: impair the right of either. toa ‘patent, ‘but the husband shall.’ elect, 
under rules and regulations prescribed ‘by the ‘Secretary ‘of the: ‘Tnterior, on 
which ‘of - the. two entries ‘the home. shall thereafter be made, and residence’ 
- thereen. by: ‘the ‘husband and. ‘wife shall. constitute. a. compliance ‘with the resi- 
| dence: requirements. upon each ° entry :. Provided, That the. ‘Drovisions | hereof . 
shall apply to existing entries. . wt 


ae The act applies to. entries: initiated eS or Ges its svi and 7 
to become entitled to its. benefits it.is required that:each-of the: parties - 
- shall:-have. complied with. the requirements: of the homestead: laws ‘for 
~ not Jess than one year next. preceding their. marriage. Where: the - 


a parties, or either of them, are entitled to ‘credit for -such compliance. 


_ prior-to entry, that time may ‘be counted in making up-the ‘period of 
one year, and it follows that neither of: the entriea need ‘be: one. year 
old.at thé time of. marriage. a 


3. The law confers upon ine husband ie privilege of electing. a -_ 


which of the two entries the family shall-reside. His election must 


. _be supported by the affidavits. ofboth ‘the parties, describing their —' 


entries and showing the facts-as-to'the residence, cultivation, and im- 
- provements already ‘had in -connection ‘therewith. Only -in. cases: _ 
: where | the: tracts involved are situated i im | different: districts will it be . 


——. 


- 7 Reprint, as. amended, of Circular of ‘Tune 6, 1914. (48 Le D., 272), 
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; : ‘ons that the eleétion arid: affidavits be. executed in duplicate; a 
Zz then copies ‘of all papers must be filed'in each office. 


4. The local officers ‘will make ‘due notation of. the ‘filing of the e 
‘Slechon on: their records. as to the entry,. or. entries, within their dis- 


trict, and will at once forward the papers, with their. recommenda-— _ 2s 
: tions, to the General Land Office, which will eet) pS upon the. re 
question of accepting the election. _ _ 


_5.. Though the election be wetted: proofs. on the entriéa carl be - 
| gbmitted separately, as in other cases; it. will be. necessary to show 


- ’ -pesidence:on: the selected: homestead: from, approximately: the date of 
the marriage, and on the entries of the respective parties before that = 


time. The act makes no change whatever i in the requirements as to- 
| cultivation or improvements, as. the case may be, or as to the necessity. | 


- of having a habitable: dwelling on the land; compliance with: the ~ 


homestead law in these regards must be shown’ as to each entry, PS, 
cisely as though the marriage had not taken place. — : 
_. 6. If proof-be made on the entry: ‘selected as. the home before title 
to the other.is: earned, residence may nevertheless be continued on the 
perfected entry and ieediccd to ‘the other. | However, the-act has no. 
application to cases where. the requirements of law have been fulfilled, 
and proof made, as to one ‘of the. entries prior to the’ imarriage. | 
3 Sad aap : cea Sages RN oe 
» Commissioner. 
“Approved: AR —. 
: * Aumann! 7, ‘VocELsaNnc, | | 
aad Pinst Assistant Seonetary. 


| RESERVOIRS F OR WATERING STOCK oN y UNSURVEYED LANDS— 
: vb eg PRIOR REGULATIONS, AMENDED. . 
- Instructions. 
es 7 _Eeireular, No. 638.) 


_Derarrmenr OF THE. lnumeron 

| | (GENERAL Lanp Orrice, 3 
| _ Washinigton, DIG. April 8, 1919. 
; Rrersrens. AND Recervers, ‘Unrrep Sravxs. Lanp OFrices : 


It is ordered that. paragraph 36-of the circular of June 6, 1908 a 


(86 L. D., , 567), being : apart of that portion of said. circular. which - me a 


_zelates to use and. occupancy of public lands with and by reservoirs 
for stock- -watering purposes. under. the act.of January 18,1897 (29 os ae 
: ‘Stat., 484), be, and. the same: is hereby, amended. to read as. follows: 


eee. 86.. (a). In. any case where the proposed reservoir is. to. be. located upon: un- . 


e surveyed public. land, the declaratory statement may be. filed, the land being ; 
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therein déscribed by. metes and ‘bounds. and, as well, by the Aeation: which 
it is believed it ‘will bear when officially surveyed. Proof of construction. must | 
be submitted at the.end of. the same period. of time and in the same.manner _ 
- ag is ‘prescribed ‘and required in cases where. the lands’ have: peen. ‘previously : 
“surveyed. : Such proof should: embrace the field‘ notes and: a plat. ‘of a -Survey 
‘such as-is required: in cases. of reservoirs on surveyed lands, with ° ‘such modi- 
fications as. are necessary (paragraph 32), the initial. point of such survey 
‘being fixed by: ‘means of a traverse line run to the. nearest. existing corner of a © 
. -_public- -land. survey, not more: than six niles distant. from such point; if there j 
‘be no such corner within that limit ‘of distance, then the reference | should be 
‘to: some. well-known (or easily. identifiable: natural monunient- or, such monu- — 


‘ment. being absent, to a. fixed, Senet and: Teadily recognizable: artificial aed 


‘monument. ee | 
.(0) Any. reservation made. ‘pursuant ‘to. this ‘statute secures aly, a ‘Hieenge to 


ies and occupy the reserved ‘land with and for a reservoir, and this license 


“may endure permanently or. may be of transient - duration.- No estate in'the — 
land is granted. For this reason it-is- administratively undesirable ‘that pri- 
_vate surveys made pursuant to the statute and these regulations shall be pre- 
, ‘served. and established by subsequent public-land surveys. and approved plats 
| thereof. When, therefore, the public-land surveys have been extended over 
land covered. ‘by a reservoir declaratory statement affecting unsurveyed lands, 
‘the declarant. shall adjust. his: survey to the lines: ‘of the official survey, showing 
. the location of the reservoir. with respect to said - lines: by: means of properly 
established tie lines. Any. subsequent reservation which may be ordered will be 
, of those. subdivisions thus shown to. be occupied by. or necessary for the proper | 
use of the. reservoir. 
(ce) An annual affidavit of antibenanes must be submitted the ‘same as 
though the reservoir had been constructed on surveyed lands. Nothing in 
these regulations contained shall preclude the General Land Office or. the De- 
partment from requiring additional information: in. any. case where that infor- 
mation is deemed proper « or necessary. a. ; | / 
| 3 : - Cay TALLMAN, 
Commissioner. 


"Approved: 7 re 
"ALEXANDER oe “VoeErsana; ; - 
| First Assistant 8 coretary. 





CONTESTS 1 INVOLVING PASTURE AND WOOD RESERVE LANDS IN 
: OKLAHOMA—ACT OF MARCH 3, 1919.. - 


_ Instaruorions. 
*[Oireular No. 689.) 


*Duranrwent OF: THE n Irertor, 
: - Genwrat Land Ona 
"Washington, D: G,; A co 8, 1919. 


“Reorsrm | AND ‘Rucetver, renee OKLAHOMA: 
‘The act of Congress approved March 3; 1919 (40 Stat, 1818)" en- - 

“titled “An Act To authorize’ the sntecting: and cancellation are cer~ 

‘tain homestead entries,” and for other PUPPORE ‘provides: — 
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That the homestead: entries ‘inde: for pasture and wood 1 reserve lands in the | | 


7 Kiowa, Comanche, and Apache Reservations, in they § State of Oklahoma, opened a 
to settlement and entry. upon sealed bids, as’ authorized by the: Act. of June 


| fifth, nineteen hundred and six (Thirty-fourth United States Statutes at Large, a 
page two hundred. ‘and thirteen), -be, and. the same are. hereby, made subject to. 
contest, upon: charges alleging that the - entryman. never ‘established ' residence : 
. upon the. land, -or that. having established such residence he failed to. maintain 
- Same, or to improve and. cultivate the land in accordance with law ; and upon 


"proof. sustaining | such charges, ‘submitted: in ‘accordance with the rules of — 
7 practice, the entries will be canceled and’ the. money paid by the entrymen. in. 
default: will be: forfeited: Provided, ‘That: any person. who. has been. residing 


a upon: the. land for ‘at. least two years. prior to: the cancellation of such.. entry, — 


andif there: ‘be. no such. settler, then the successful contestant, shall, if qualified " oe 


to make. a homestead entry, have a preference Tight. for a per ‘iod of. sixty days - 
from notice, to make a homestead entry. for the land, paying therefor the price : 
bid by the: original entryman, or 2 price to be fixed by appraisement upon the | 
applicant’s, request; the improvements made by. such settler not to be taken. into 
consideration in making. such. appraisement :. Provided, further, . That should ; 
_ there be two settlers on a tract, the. land. will be partitioned ‘to. them upon 
mutual agreement, or: will be sold to the settler submitting the highest bid at a 


public offering : And provided. further, ‘That payment ‘for. the land. shall be. 


made in four’ equal installments, one installment at. the date of entry, and the 
other: installments in one, two, and. three’ years thereafter > And: provided 
further, That. failure to comply with the homestead law or to. make the annual 
. payment when due.in the case of any entry under this. Act. shall pea suffi-. . 
cient cause for the cancellation . of the entry. and. the forfeiture of the money 
| paid: And provided further, That. any. vacant lands in the wood. and pasture 
resérves in’ ‘said: Indian reservations, opened. to. entry under said Act of June 
fifth, nineteen hundred and. six, for which. no preference right of. entry exists, 
‘as herein provided, or ‘under the Act of June. twenty-eighth; nineteen hundred 


and six (Thirty-fourth Statutes at Large, page five hundred and fifty), shall 


be subject to sale at: public: auction to the highest bidder under rules and regu- . 
‘lations. to be provided by the Secretary. of the Interior: And’ provided. further, 


“That the moneys received from ‘the sale of the lands under this: Act shall be - Yes 
deposited in the Treasury of the United States, shall draw interest, and be = 


administered. in accordance with the provisions of. section. two of. said: Act. of 
June fifth, nineteen hundred and six.. Pe ae | 7 7 
In addition to the. Cauiselliaie of odie anak enenies ‘upon con-" ; 
Silebas authorized by the said act, they may be canceled upon proceed- . 
‘ings instituted by the Government for failure of the entrymen to sub-_ 
mit proof and make payment by. the 1919 anniversaries of the dates. 
-  -thereof.. See department instructions. or: September: 3; ‘1914. ae 
LD. 876). | 
eC a tine upon contents ind 4 in: serving one of default to ventry- | 


7 4 men who fail to submit proof and. make. payment. within the pre- 7 7 


is ‘scribed agra vou ea ae padi byt the puasiees ea et 
ACTION TO: BE TAKEN oN CONTESTS, : 


| ae “When hearing may Be ordered, = hearing may oe ordered on 
_ an. application 4 to contest an entry at t any time » before, but not after, 
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you have reported the entry to this éihes for patioallationt for failure. 


of the entry man to submit proof and make payment within the oe —_ 
wv seribed period, eee 
2, Sworn statement: wepiel a contestant: A contestant will be | 


| andl to furnish with his application to contest or at least. before — 


a hearing is ordered thereon, a statement sworn to by himself and 
corroborated by the affidavits of at least ‘two persons. ‘showing | a 
whether the land 1 is or 1s not settled upon by a: settler or settlers other = 


than himself, and if such sworn statement shows that. the land is : 
_settled upon by a settler or settlers other than himself, the names and 
addresses of each such settler and. the period during which’ each of 


_ them has been residing upon the land, if that information is known. | 


8. Sworn statement required of. settler.—If an application to con- 


oa test. is allowed, and if the affidavits furnished by the contestant ri 
show that there is a settler or settlers upon the land other than him- _- 


self, you will promptly advise such settler or settlers of the pending 


contest, furnish each of them with a copy of these instructions, and “ge 


notify eaphi that if he contemplates. basing any right of entry on a_ 7 
7 preference right under the said act of March.3, 1919, he shall, within’. 
. thirty days from notice, furnish a statement under oath, corroborated — 


by two witnesses, showing the time his settlement’ commenced .and - 
the acts constituting such settlement. ‘Failure to. furnish such state- _ ae 


ment will be constructed as 4 waiver on the part of such settler of | 

any claims under this act, provided that : a settler not named by the - 
contestant: may- file such statement at. any time as to. ee ogee 

lation of the original entry. | ae 

| 4, Method of determining person entitled t to i prsherenie right where. 
Pan there is but one settler—When rights may be exercised -—Upon the — 


cancellation of the homestead entry as the result of said contest. pro- | a 


ceedings, and where it appears that a settler. has, been residing upon - 

~ the land for at least two yéars prior to the cancellation of such entry, 4 

and where it further appears that such residence was initiated prior 

to the filing of the aforesaid contest affidavit, you will, by registered — 
mail, notify him that he will be allowed. sixty days, ae receipt of 
ex fe ie within which to file in your office sworn statements in dupli-_ 


cate and duly corroborated, showing that. he i is entitled to the prefer- | 


ence right under said act to enter said premises under the homestead 


law, together with his application to enter.said land under said ‘ 


- law (based upon such preference right), showing his qualifications to 


~ make homestead entry thereof.. Such showing shall, on the filing of © | | 
the homestead application referred. to, be deemed to: be and considered ~ 


and treated as a part thereof. Upon the timely filing of said home- 


i stead application, accompanied, by said sworn statement, you will : 3 
— receive and suspend the same, and. at once notify.the successful 'con- 
~-testant, by registered mail. , of the filing of said: homestead applica- “ a 


ee DECISIONS RELATING TO THE PUBLIC LANDS. PT 


- tion and accompanying papers, ‘and ‘advise him: that. he will: ‘be. 


3 allowed thirty days from date of receipt of such notice within which - ; | 
. te show cause why the homestead application should not be allowed. 


“Upon‘the expiration of the said thirty days, and-in the absence of ge 


: protest against the application on the part. of the successful con- 


_testant, you may, if all else be regular; allow the homestead entry 


of the settler. If, however, the sticcessful contestant. timely pro-- 


tests the allowance of the aforesaid application to make homestead .- - 


- entry and applies for a hearing to contest the right of said applicant = 


‘to enter said. premises in the exercise of his preference right men- | 
a ‘tioned and referred to in said act, a a hearing shall be ordered and held oe 
_ by you as in: other cases. Pee 


5. Partition. of tand. between or Sale: to nwo or more ‘getilers: mS 


, Should there be two or more settlers upon the land, each claiming | 


- to be entitled to a perference right. of entry under said act.of March 


8, 1919, the land will, upon proof of such claim and all else being 
redulan, be partitioned to them upon mutual agreement, or will be 
‘sold to the settler submitting the highest bid at public offering in - 


_. conformity with said act. If-such settlers desire to partition the 


land ‘between them, they. must:do so within the sixty- -day. period. Or, 
if they desire to have the land sold, it may be offered for sale to 
them by you at your office at. any ‘time. within: the said ‘sixty- -day 
period, but you. will not accept any bid which is less than the’price | 
at which the land formerly sold. Except in case of protest filed by — 


the successful contestant, entry must. be made within: the sixty-day - : 
period, regardless. of whether the land is partitioned between the 


settlers or sold to the one submitting the highest bid therefor. 

6. Method of determining person or persons entitled to. preference: 
right where there is moré- than one settler—W hen right may be exer- 
cised.—Whoere the settlers mutually agree to. partition the land be-— 


_ tween them and seasonably apply to make homestead. entry thereof ~e : | 
based upon such. agreement and their claim to. preference right, you. = 


-will, where the original homestead entry has been canceled as ‘the | 
aetaly of contest proceedings. brought: by a person other than one | 


of’ said settlers, receive and suspend said homestead applications, — 2 


~ notify the said successful contestant by registered mail of the filing. | 


of said partition. agreement and of said homestead applications, ‘and. 


ee allow him thirty ‘days from. date: of: receipt of ‘such notice within Ae 


7 “ which. to. show . cause why the | aforesaid. ‘homestead — applications 


| should. not be allowed. Copies of said: partition agreement should 


eee be filed in your office by the homestead applicants along with their 


said homestead applications, and one of sich copies should be by  . 

you ‘transmitted: to said successful contestant. along with the notice a 
_. hereinabove: mentioned. Upon the expiration of said:thirty. days, 
<_< and j in the absence of Protos against, the allowance of said applica | 
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2 tions, you: may, if all igs be eeeulae sitow: the same. If, howe _ 


_ the successful contestant timely protests the allowance of the. afore- 


said applications and applies: for a-hearing to contest the right of 


said parties under said premises; | a ane shall be ordered. ‘and | | 

held by you as in other cases.. , a 

. Where it is seasonably made. to appear that the eter are Saaele oe 

| to arrive at any partition agreement and. one of such settlers seeks 
to have. the land sold to one of them at a public offering as provided — 


-. for in the second proviso to said act, and to enter the premises under 


the homestead law at the price fixed at ‘said sale, and where it-fur- 
ther: appears that the original. homestead entry. has been canceled ; 
as a result of contest proceedings brought by a contestant other than 
one of said settlers, you may proceed with the sale as hereinbefore 
authorized, sell the land to the ‘settler. submitting the. highest bid 
therefor at the public. offering, receive and suspend the homestead — 
application ‘based thereon, and. notify. the successful contestant. that 
he will be allowed thirty days from and. after date of receipt of notice 
in’ which to show why the homestead. application | of the successful 
purchaser should not be allowed.. Upon the. expiration of said thirty 
days, in ‘the absence of objections upon the part of. the: successful 
contestant, you may, if: all-else: be regular, award the land to the 
settler submitting the highest bid therefor ata public offering, and 
allow his homestead application to proceed: to entry. If, however, 
the successful contestant timely protests the allowance of: the afore: 
said application to make homestead entry. and sale, and: applies for 
a‘ hearing to contest the right of said. applicant and bidder to enter 
_ said prone a ne shall. be. ordered. a held. by you. as in 
other cases.. | 
Tf, within said sixty- ‘day ey ihe ieee Ee not analy agree : 


a to: partition said premises, or, if, during -said period either of them 


: | ant. 


‘shall fail to request. that the land be put up for sale at public auc- 
tion, you will advise. the: ‘successful. contestant that. he will be al- 
lowed thirty days. from date. of receipt. of notice within which to. 
enter said prouupes in thes exercise of has. right as a successfull cas | 


te Fees, a commissions ane ae. money ae A ehetier ora a . 


-, “guecessful - contestant must. accompany his application to enter with | 


the usual homestead. fee and. commissions, and, unless he files an. ap- — 
plication for appraisement, he. must also accompany his application | 


: - to enter with one-fourth of the price bid for the land by the original 


~ 2 , entryman. ‘If he files an application: for appraisement, he will be 


required to accompany his application to enter with only the. usual 


homestead. fee and commissions, pending action on: the application ve 


for appraisement. and after appraisement he will be allowed q thirty 2 
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es ; ‘days ee receipt of notice within. which to pay. one- fourth of the : 7 es 


| purchase money. OT geet et 
8, Sale of vacant danas _The sale io ed = the ae act: of er. 
‘March 8, 1919, of vacant lands for which no preference right of feniey o 


- exists, will be made the subj ect of future instructions. 


- ACTION TO BE TAKEN ON ENTRIES WHERE PROOF AND PAYMENT ARE | NOT oe 


| MADE WITHIN PRESCRIBED PERIOD. _ 


og N otice to be served on entryman in defaulé—In each case whaK 7 


= proct and payment are not made by the 1919 anniversary of the date 


of entry, either under an entry allowed under the act of ‘June Doe 4 
| 1906 (34: Stat., 218) or under the act of June 28, 1906 (84 Stat., 550), = 


_ you will serve notice on the entryman advising him of. the detealt cn 


and that the-entry will be promptly reported by you to this-office for 


cancellation for such failure if proof is not- submitted and if all sums — 
due, both of principal and interest, are not fully paid on or before 
‘the expiration of s1x months from the date said entry: became 4 in de- 
fault. | 
2. Issuance of ai ‘Gortificate: after eopiraiton of statutory | 


| ~ period. Where ‘proof and payment are made after the statutory 


period has expired but within the said six months, you will, in the 
cabsence of. further. objection, issue final certificate under the entry, | 
accompanying: the same with a memorandum showing the facts.. If. 
-all else be found regular in this office the case will then be eae sal , 
| for confirmation to the Board of: Equitable Adj udication. - | 
3. Entries to be reported for cancellation.—W here proof sae pay- 
“ment are not: made within the statutory, period: or within the Said six . 
‘months, you will at once make report transmitting eyidence of service © 
of notice, whereupon’ such further action will be taken by this office 
as the circumstances warrants : oS aes | 
we oY oe i, ee Cur dae 8 
| aware | | Commissioner, oe 
"Approved: : o- 3 
J: " ALEXANDar T. Voduaana; | 
3 First Assistant t Secretary, 





oa OREGON AND CALIFORNIA, LANDS—USE OF 1 TIMBER 0 on ‘UNEN- a 


_ TERED TRACTS OF CLASS 3. 


Iysrevorions,. 


| ‘DErarTMENT. or THE -Iyrentor, ie 
pares | | | Washington, D. C., , April. 19, (1919. 
Tae Comanssroxmn oF’ THE. Gunrran Lanp oa =e 


roe b return: herewith,. without approval, instructions to the chief of Sire 


ee - field division at Portland, ara to the effect that unentered tracta, or 


~ 
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‘of oe 3, i, Oregon and California oy lands, as defmed ' in eae 9 
of the act of June 9, 1916 (39 Stat., 218), areé-not subject to the act | 
~ of March 3, 1891: (26 Stat., 1093), ecended to the State of Oregon by 
the act of March 8, 1901. (31 Stat., 1486), and the. regulations of — . 
March 2B, 1913- (49, L: D., 22). It appears that. the chief of field 
- division anteruina an opinion contrary to yours. 7 | — 
~The act of March 8, 1891, supra, provides, in part: 
Ti any criminal prosecution or civil action. by the United: States for a tres- — 


: pass on such public timberlands, or to recover timber or lumber cut thereon, it 
shall be a defense if the defendant shall slow that the said timber was SO cut 


24g OF removed from the timberland for use in such State or Territory by a resident: | . 
-. thereof for: agricultural. mining, manufacturing, or domestic purposes, under . 
Tules and regulations. made and prescribed ie the Secretary of the Interior, | 


-and has not: been transported out of the same; * -* *. Provided, That. the 
_ Secretary. of the Interior may make ‘suitable rules and regulations to carry. out 
the provisions of this ‘act, and he may designate the sections or tracts of land 
where timber may be cut; and it shall not be lawful to cut or remove eg tim-. _ 
ber except as may be prescribed by. such ‘rules and regulations * - | ; 


The regulations of March 25, 1918, supra, state: 


In accordance. with the authority. expressly conferred upon “the. Secretary of 


: he: Interior by the terms of the act of March 8, 1891, supra, settlers . Upon = 
i‘ public lands and other. residents of the States above. named are hereby granted 
- the privilege of cutting and removing, free of charge, timber from: “unoccupied, 


me. unreserved, nonmineral public lands: within | said States, s strictly for:their:own _ 


-. use when actually. needed for firewood, fencing, building, or other agricultural, 
mining, manufacturing; a ‘domestic purposes, under the following . condi- 
tions: — + i 


- Section rt of tia: act: af J une 9, 1916, devests the title of ee 


- Jands, formerly, within the specified yoilroad grants, in the. United 
- States. Under section 2 the lands: are. divided into three classes: 


1. Lands valuable for power sites; : 
2. Timberlands which are lands bearing a coach of ‘unhee not 


Jess than 300,000 feet board measure on each forty-acre subdivision; 


ab ae ‘ Agricultural lands which. include all lands not falling within. 

™ the other two classes, except mineral lands, as provided 1 in section 3. 
Section 2 contains the further proviso: es 3 : i 

‘That all te general laws of. the- United States. now. existing or ieee 


- enacted relating to the granting of rights of way over or permits for the. use of “; 
“public lands shall be applicable to all lands One to. ‘which is revested under the - 


7 | provisions of this Act.  * 
‘Under section 4, the timber on the Jands of class 9 is id for faa. i 


“the land itself,. aller the removal of:the timber, being subject to free. 


| ‘homestead. entry, and. the lands of class 3 are subject to homestead — 

entry at $2.50 per acre. Under section 10, all money received from — 
- the land and. timber is placed in a ‘special ‘fund to be designated 
at The Oregon and California ae cae fund a out of ‘which’ oe | 
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* pathroad: company. is: to receive. $2. 50 per. acre for all the lands. re- oe 


: vested: in the United States, and the United States is to be ultimately 
_ reimbursed for the moneys advanced for. taxes due and unpaid.” Sec - 
tion 10 also. provides: | ae ee og Br ot x 


oe * That if, upon the expiration of ten years from the sunival of this | 


| : act; the proceeds derived from the sale of lands and timber are not sufficient to_ 


‘pay. ‘the full amount which ithe said railroad company, ‘its successors or assigns, _ 


| _ are. entitled. to. receive, the balance due shall be paid from the general funds in. . 
_: the Treasury of the United. States, and an apropriation shall’ be made there- 


for.. oe ce 


Should ea there be a erent it is to be distributed. as, dix —_ | 


| . rected j in the concluding paragraph of sete 10.. 


Your position 1s stated as, follows: = 


| - At will therefore be seen that one: of the: sources ieti which the. company is to 
; receive its. ‘payment for ‘the lands, ‘and. the United: States be reimbur sed for its. 
- expenditures, is. the receipts under homestead entries. ‘Of lands embraced’ in 


- Class -3, “and ‘that ‘in view of ‘such provision we are not authorized to take any _ 


| action tending to the diminution of this fund,. which would: necessarily result 


7 if the timber on: ‘such lands ‘was removed therefrom. - While it is true that these. - 
aes lands are classified. as. agricultural, yet, in many cases, they carry 4 ‘valuable. 


_growth. of timber, which would be a substantial. inducement to their’ apropria- | 


tion under the homestead law: On the other hand, the removal of the timber _ 
- from. lands. of. this. character would . leave them-in an exceedingly undesir able. - 


state; in fact, cut-over lands, for ‘which there is. put: little call. Indeed, this. 


| - element of value is recognized by: the act itself, At. being provided. that the pay: | 


ment of: $2. 50 per acre shall not be required of homestead entrymen. for. lands » 


of class a when the same shall become subject to entry’ as agricultural lands. 


| | Waiving the question as to: whether the right to cut, timber, as i 
controlled by the regulations of March 25, 1913, is such a permit ‘ « for. - 


the use.of. public lands” as-is defined in the proviso to section 2 of the — : 
act of June 9, 1916, the Department i is not able to concur in the above = 

reasoning. In its instructions of May 26, 1916, as to an analogous | | 

‘situation ang aon ceded. Ute Indian lands i in. Colorado, the De- - 


aad said: 


“The cutting of the timber upon. a particular tract anes. not necessarily s preyents: 

its sale and disposition. It does not: do so as.a matter of jaw and in some 
. instances, as: a matter of fact, might even aid. in its disposition. It. would also _ 
aid in ‘the disposition of other lands within. the ceded. area, as. without such 

= privilege it might. render, Settlement. 0 or mineral development in certain. localities ‘ 

| as impossible. © - : 


~The purpose. of the ini: at a “payment er $0. 40 per. a . 
“for land in class 3 i is to obtain a fund with which to compensate the — 


grantee railroad company for its equity inthe lands. In the case of - tg 
lands of class 2, this amount is derived from the sale of the timber. 


‘Congress no. doubt. was of the opinion that land bearing less than — 
- 800,000. feet board measure for each. forty-acre subdivision. did. not 
bear: a sufficient stand of timber to warrant its disposition ee cash 
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sale, a that. sich an: amount. of. timber would not interfere with 
‘agricultural use.. Lands in class 3 may: bear no timber at all, and. 
should some or. all of any timber be removed. prior to: homestead: 7 
entry, the tract is still subject to disposition at $2.50 per acre. Of 


course lands of class 2 being heavily timbered would be-less desirable — 


for settlement after.the timber has been removed than those of class. 
3, as they are more difficult to clear of the stumps, etc., and also are, 7 
in many instances, located at ‘greater distances | from the villages,’ 
towns, and other centers of ‘supplies, ete. 

In the instructions of t May 2 26, 1916, eoncerne Ute lands, it was . 
further ‘observed : ae 


~The privilege of cutting timber for the settlers’ own use ‘would be * highly 
necessary in the’ extension -region embraced in the above acts, and would be 
conducive to the settlement and entry of. the lands. . ‘The. lands. having. been 
thrown. open to. settlement - and declared to be public. lands. of the United’ 


States, it was the evident intention of Congress to. have the. privilege afforded. 


a settlers * *.* by the act of * * * March 3, 1891, aur, likewise ay to the .- 
territory: ceded by. the Indians, . | ae 


The above remark litawies spices ta thé u unentered. india of tng | e 


3 of the Oregon and California grant. The privilege of cutting. tim-. 
| ber for the settlers’ own use, afforded by the act of March. 8, 1891, 
is an incident necessary to.and inherent in the right of homestead | 
. entry and settlement given in the act of June 9,.1916. ak 
~~ T am. accordingly of the opinion that the act of ‘March 3, 1891, | 


and the regulations of March 25, 1918, supra, are applicable to the - 


unentered. lands of class 3, and ‘you will advise the chiet of field. divi- 
sion in harmony herewith, : , 


ee T: Vor a. 3 
ee First Assistant Seoretary. _— 
_ HENRY JACOBSEN, . 
_ ee Decided April 21, 1919. 
| ENLARGED Homzsreap—Srcri0n: 7; ‘Acr OF JULY 8, 1916: 


As the ‘additional enlar ged homestead entry authorized he section 7 of the. | 
act. of. July 8, 1916, can. only be made by one . who. shall have. ‘submitted,, 


; final proof ” on his original entry, proof. in ‘support of such an. additional. ben! oe 


. entry embracing incontiguous land within the 20-mile limit must show. the. 
— required compliance for a per iod of at least three years from date of such: 
former proof, except that residence may be’ maintained upon either tract. 


DEPARTMENTAL INSTRUCTIONS ‘DISTINGUISHED. 


7 Knute Aritheon (46 L. D, 168), distinguished, 


Vocursaa, First Assistant S coretary * : 
This is an ‘appeal by Henry Jacobsen front a Sotioa of he Cont 


missioner of the General Land Office dated. September 9, 1918, Sas = 
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| ing the final proof on his ‘additional homed entry (012098) for 


1 SE. 4, W.4-SE. 3, NE. + SW: 4, and W. 4 SW. 4, Sec. 25, 


st 'N, ‘R.5 E.;B. H. M.,, Bellefourche, South Dakota, land district. . 

- The a entry was formerly an entry under sections 1 to 5 of the 

| enlarged. homestead act, and was allowed on July 11, 1916, as a 
second entry; his former entry (04125), made October 11, “1909 (for 


NE. 4, Sec. 31, T. 19.N., R. 6 E., B-H. M.), having been relinguished 


yee March 17,. 1915, on aphick date he applied to make the entry first 


above described and to make a desert-land entry for the tract-relin- 


 quished. It appears that on September 26, 1916, he applied for. the. 


| reinstatement of his former homestead entry as to E. 4 NE. 4 4 said. 


See. 31, and on November 14, 1916, filed a further application - pray- 


i ing” that the entry made on July 11, 1916 (012095), ‘be allowed: to. 
stand as an additional entry. By decision: of February 20, 1917, the 


_- ~ Commissioner of the General.Land Office reinstated entry 041255 to 


the extent of the E. t NE. 4 said Sec, 31, and held: 


As stated, the act of July. 3, 1916, ‘does. not validate H: &. 012095. as to aay 
part of the land included therein, and it is therefore held for cancellation in its 
entirety. — However, if proof be. submitted on.H. EB. 04125 and be found. ‘satis- 
_ factory, ase BE, 012095 will be permitted to remain intact as to 240 acres of. the 
"tract included therein, ee jand to be given, up being designated hye claimant if. 

he so. desires. . 

On March 99, 1917, J seobesd filed a ene of ee roe 
subdivisions. am braced in entry 012095, thus reducing its area to the 
240 acres on which final. proof was. submitted November 7, 1917. 

Final five-year proof on entry 04125 was. submitted May 26, 1917, | 
, and final certificate. issued the same day. 

The decision appealed: from held that ey 012095 did not ae 
a valid additional entry until the date on which proof was submitted 
on the original entry (May 26, 1917), : and that residence and cultiva- 
tion from that date noust be ahawnl. The final proof was accordingly 


rejected as premature, and the final certificate held for cancellation. — 


The act of July 3, 1916 (39. Stat:, 344), adding a new section (7) 


_ to the enlarged’ homestead act, provides that an entry thereunder Pe | 
ean be made’ only: by a person “who shall have submitted final 
. proof ” on his original entry. As J acobsen was not qualified tomake 


te _. the entry in question until May 26, 1917, it follows that the proof — cs 


. submitted during the November following was premature. Final 


| proof to' be acceptable must show residence on: the land ‘or’ on the. 


original,. which is within the twenty-mile limit, for three years after 


May 26, 1917, together with the required cultivation, as reduced. by. 
‘the Commissioriar’ s decision ‘of J anuary 14, 1918—that.is, the cul- 


tivation of ten acres-during the second year after. May 26, 1917, and — 
each: year thereafter until proof, and a showing: that the remainder ee 


| : of t the land has been. used for grazing purposes. 
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~ Tn. the case of Knute nae (46 L. D.; , 168), the ieee had .. ; 
: ‘perfected his original entry, and on Noventer 9, 1914, made-.an- 


additional entry for 80 acres under the act of March 2, 1889 (25 7 
Stat., 854). He established residence thereon May 19, 1915, and on 


| August. 25, 1916, the entry was changed in charactor to an entry 


under section 7 of the enlarged homestead act and. amended by add- _ - 


- ing ‘thereto a tract of 160 acres of. contiguous land. ‘The Depart- 


ment held that claimant. stood in the position of one who establishes. - 


residence on land: prior to entry, and was entitled to claim credit — 


__. for residence from 1 the date it was actually established on vany ees | 
of the land. a: 
- ‘The case of J eae is aa different: aa ae ease diel as. 
at no time has Jacobsen resided on the land embraced i in his addi- 
tional entry, but. has made his home. coe money: since: 1910.4 on an 


~ incontiguous tract. 
The oe uppealed £ from i 1s. s affirmed. 


“HENRY J ACOBSEN, 


"Motion a rehesring of departmental eae oi a April 1, 1919, ” 
47 L. D., 126, denied ee First Assistant ——— Vogelseng, J June — 
14; 1919. : | | _ 
SOLDIERS, SAILORS, AND. “MARINES SERVING ‘DURING OPERA- 

TIONS ON THE MEXICAN BORDER AND DURING THE WAR WITH | 

GERMANY-—CREDIT ON AccouNT OF SERVICE—ACT OF FEBRU- | 

—ARY 25, 1919, Wick a ie | 

| ee | 
- [Cireular No. eat] | ~ e — 
| Derarrcent OF THE Is tumron, ie Be 
oe | Genera Lanp Ourscm, ae 
2. 4 2 3 : Washington. C., April 25, 1919. 
| Rucrers AND » Recurvens, Unrrey Sramus: Lanp. Orrrcns: = 


| 2 | _ PERIOD’ OF SHRVICE, 


| “Under tha terms: sof the act of Conese of Febraaiy: 95. 1919 ae 2 — 
ts Stat., 1161), a copy of which is appended, any officer, soldier; sailor, 


or marine who has served, or. shall serve, not less than 90 days in s 


the Army, Navy, or Marine Corps of the United. States during the, — 
war with Germany and its allies, or during the operations in Mexico | 
OF. along the borders thereof, who has been ee ely = 
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who has not exhausted his homestead right, and who fipiaae a homes, | 


| stead entry, is entitled:to have the term of his service, but:not se a 
_ ing two. years, deducted from the. three years’ residence’ required. 
under the homestead laws. If his service continues: after the end of. 


the war under the same enlistment (having's served: 90 days during the: - ane 


war), he may have credit for his entire period of Service. Tf he. ; 


was discharged on account: of wounds or disability incurred in the _ 


line of duty, he obtains credit for his whole term of enlistment; and — 


. said term extends to the end of the war if he enlisted or was’ ‘drafted a 


for its duration. . However, in ‘neither of these « cases can 1 the credit. 7 
: given exceed two years. | 5 hee oo 
With respect to the period of thie operations in Mexico’ ¢ or Paldng" a 
» the borders thereof, the privilege is given also to. persons in the Na- 
tional. Guard of any State, eleeeee in the service. of the. United 7 


‘States. | 
"Hereafter, i in ie ie ihe Sard « ‘soldier ® will ‘he used, : des- 
ignate any person of the Ainesee mentioned, as defined by. the public, : 
resolution of August 29, 1916, and. the act of E July. § 28, 1917, Popiss i 
of which a are appended. — | 


} ‘OREDIT oN ACCOUNT OF MILITARY SERVICE, 


2. A sedi is ‘required. to: "establictt siasi danas: upon. ane care | 


involved within six months after his entry is-allowed,.unless an’ ex-. 
tension of time is granted on account of climatic reasons, sickness, or, 
other unavoidable cause. If he has filed a declaratory statement, as 
hereinafter explained, i must file his application for entry. one 
establish residence within six months after the filing of such. state:, 
ment. — | 

Residence and caliivation: roust. be eons for andi length of 
time as will make up. three years, when added: to the soldier’s credit. 
on account of military service; but he. is entitled,:on proper, notiée, ‘to 
absent. himself for five months in each yo which may. be. divided, ‘ 
into two periods, if he so desires. 7 - 


Proof can not. be submitted and’ final certificate ad patent ba _ 
issued until the soldier shall have had residence and cultivation forat 
least one’ year, which means seven months’ actual: residence’ on the 
| land, plus not exceeding five months’ absence during that year. This) 
is irrespective of the credit to which he may be entitled... “He must’ 


ee also show that there is a habitable house upon the land: ee 
-° If:he obtains so much credit for military ‘service tliat? thes is: 


av required only one year’s residence upon his claim, he must show only: | é 
such amount of cultivation as will evidence his good faith as a home- a 
stead claimant. If his credit is such as to require more than one’ 


tgs year’s ‘residence, he must show cultivation to p the extent hes one 
115804" —voL 47—19 —-9 a : ce os 


: ad 
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| sixteenth of the area ‘of the land beginning with. the sbaetid year of | 
«the: entry. Tf the credit is so small that’ there is required. more than. 


two years’ residence, he must prove cultivation of one-sixteenth: of 


the area during the second year and one- ene thereof apenas the 2 | 


; ‘= third er and unfil submission of proof. 


ai of a, civilian. | 


| STOCK-RAISING ENTRIES. 


8. In. connection with eas under the stock-raising homésiedd 


- at the usual credit on the residence period i is given, but the require- 7 


| ments as to improvements are the same on a soldier’ S entry as on nee : 


FOUR-YEAR AND FIVE- -YEAR : PROOFS. 


a de ‘Under the act of February 25, 1919 (40 Stat., 1153), the re ‘ 
a ment may make an order, pursuant to.a homesteader S application, 
- permitting him to show, on final proof, residence for six months .in 
each of four successive years, or residence for five months in each of 
five successive years, where the climatic conditions would make resi- 
dence on the homestead for seven months in each year a hardship. 
In’ such cases credit on account of a period of military service will - 
be allowed, which credit may exceed two years; but at least one 
year’s compliance with the homestead laws must be shown on: such — 
entries, regardless of the amount of credit to which the soldier is 
entitled. As to: entries (other than stock- -raising claims) where more 
than two years’ residence is required, there must be shown cultivation 
of oné-sixteenth of the area during the second year and one-eighth | 
_ thereof during t the third year and until submission of proof, 


oe COMMUTATION. | 


5, No erst for militaty ser vice 1s. allowed where commutation 
prot) is oe | / ot 2 | | 


| > OPERATIONS IN MEXICO. | 
“6. The opantions: in We soas or. along the border’ aioe aioe 7 
7 referred to, are regarded’ as having begun May 9, 1916, the date of — 


— the President’s order mobolizing the militia of ‘Arizona, New Mexico, _ | 
and Texas. Persons then serving in the Army, Navy, or Marine ge 


_ Corps and in the National Guards of those States who were. mus- 


- tered into service will be given credit on. account. of their. service 


. from ‘that date. Such members of the National Guards of the other _ 


- States and the District of Columbia. as were mustered into. the Fed- 


| eral service will be given credit from June 18, 1916, the date of the 
order. for their mobilization. Credit for service will be given ‘the : 
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nae came en atl the datas of their discharge from the service, ect 


the operations referred to will be held to. have. continued until after 


the beginning of the war with Germany, there not being any material 


ee interruption in the service of those who were mustered. into” the 
. United States Army eure said war. . | 


. DURATION or THE. WAR. 


1. The v war with Gaming ae its ailise somineneed “April 6, 1917, are 


and its: termination will be marked by the date of the proclamation of =“ ne 


7 the ee) of ea ey oS President of the United PUNE. 


: BEGINNING OF SERVICE. ae oe 2G ae ae 


8. So. fie as concerns 5 the: war or Gian ie service begins, 
within the Imeaning of this act, fromthe. time of voluntary: entrance 
of privates into the Army, Navy, or Marine Corps, or. appointment 
. of. officers. (including those. appointed from. the Officers’. Training © 
| Corps) ; in the case ofa person enlisted in the Naval Reserve, from 
the time he was called into active service; in the case. of a drafted 
man, from the time he was mustered into service; in the case of mem- 
bers of the Federalized . National Guard, from ‘the time they were 
mustered into the United States service, and the act has no applica- | 
tion to other: State troops; in the case of members of the Red Cross, 
only from the time they actually became identified with and a part — 
of the: military. or naval forces of the United States, and the act does 
not apply. to other members of the Red Cross. “ths ad 


Ss | _ EVIDENCE OF SERVICE. 


oe A — bass the. ‘pansey of his ciiiitary? service “must file. 


_, with the register and receiver a. certified copy of his certificate of dis- | 


charge; showing. when: he enlisted, when he was discharged, and the — 
- organization in which he served, or the. affidavit of two disinterested 


. me witnesses, corrobarative of the allegations. contained i in his affidavit: = 


on these points, or if neither | can be procured, his own affidavit to that 7 
- effect. In all cases the facts as to the alleged service will be verified a 


7 from the records of the War or Navy Department. = ; 
10. An alien who has served in the Army, Navy, or Marine Cre, a 


| during the war with Germany and: its allies is in the same position peek - 


» with regard to citizenship as though he had declared. his intention _ 


to become a citizen, and is, therefore, qualified in that respect to make 
a homestead entry. (See. 1 of the act of May 9, 1918, 40 Stat. , 542). 
Fae @ However, he is not entitled to receive final certificate and patent until | 
he shall have been fally naturalized. | 
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7 SOLDIERS? picLARATORY STATEMENTS. tote eer tebe ane 


“41. A soldier may, it ae So ‘desires, fils a. ‘declaratory. datement: at | 


‘the. proper local land office, describing the Jand for which he desires - : 


to file homestead application within. the next six months. . His affi- 


davit, showing his right to file the statement. and thereafter to make 


homestead. entry, must be executed in the same manner as a home- 
stead. application ; that is, within the county or land district i in which 


the’ tract’ is:situated, before. the register or the receiver, or béfore a _ 


United States commissioner or the judge or clerk of a court of record. 
The ‘statement loses ‘all validity unless followed’ by the filing-of an’ 
application within the six months’ period, accompanied by the regular 


fee and commissions; and the six months allowed for establishing 


‘residence dates from the filing of the statement. | 
~The only essential advantage of this course of procedure i is that the ’ 
payment of the fee and commissions: and, in case of Indian lands, : 
the first installment of the price maybe thus postponed ; ‘for the office 
fees in connection with a declaratory statement amount to only $2 
in the: more easterly States and $3 in the far-western States. _How- 
ever, it must’ be remembered that.a soldier who files a declaratory | 


-. statement and fails to make entry following same has used his home- 


stead right and will not be permitted to make another filing unless 


he can ‘show reasons beyond his control which prevented his making 7 | 


entry and perfecting title thereunder. 
The present act does not extend section 2309, Revised ‘Statutes, to | 

_ the soldiers referred to therein and, therefore, there 1 is no authority 
of. law to allow them to execute declaratory’ statements | through 
agents. ep? be | ae 
| | RIGHTS oF WIDOW AND HEIRS. 


19, If the oidiet inakes a valid settlement on ‘public Jand or r files a 


| declaratory statement or makes ° a homestead entry, and dies ‘before 
_ perfecting it, the right to ‘perfect: the claim, with’ credit for his mili-. 
tary service, passes to his widow; or aif there: ‘be no widow to. his 


heirs and devisees. -The devisees fale precedence over the’ heirs ex: 


cept when, the latter are. > allt minor children: of the soldier. 

7 : _ Chay x Tartatax, gee a 
| Commissioner, ~~ 
_ Approved: - - 

ALEXANDER T. Vocursana, © 
a BG irst Assistant t Sooetary. 
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a AN: ACT. To extend. the. provisions of - the. homestead . laws touching’ credit bie perlod of 


enlistment. to the. soldiers, nurses, and officers of the. Army and. the seamen, marines, . 


- nurses, and officers of the Navy. and the Marine Corps of the. United ‘States who have a 


served or will have served with the Mexican porder operations or during the war be- a 


tween the: United States. and ‘Germany and her allies, 


Be it ‘enacted - by the. ‘Senate and. House of. Representatives of the. ‘Unitea 
States. of America m Congress assembled, ‘That subject to the conditions therein. | 
expressed, as. to length of service and honorable discharge, the provisions. 


of sections twenty-three hundred arid four and twenty-three hundred and five, — 


Revised Statutes of the United States, shall be applicable in all cases of 


military and naval service rendered in connection. with the Mexican porder = 
Bee operations or during the war with Germany and its allies as defined by: public | 
i resolution numbered thirty-two, approved. August twenty-ninth, nineteen hun- 


~ dred and sixteen (Thirty- ninth » Statutes at Large, page six: ‘hundred . and 
" geventy-one), 3 and the act approved J uly twenty-eighth, nineteen. hundred and 
_ seventeen, (¥ortieth Statutes. at Large, page two’ hundred and forty-eight). 

ze _ Approved, Hepeniey, 25, 1919." as Stat, T16L.) | 


Revise Starorms. | of | 


Us amended by act of Mat. 1, 1901, 31 Stat, 847.) 


| Src, “2804. ‘Every. private soldier. and. officer who has ‘served ‘in. the on of 
. the. United. States: during the. recent. rebellion for - ninety days, and. who ..was- 
honorably ‘discharged = ee shall, - on. ‘compliance with the provisions. of 
. this chapter as- hereinafter. modified, be entitled - -to enter: ‘upon’ and. receive 
patents for a. quantity. of public lands not exceeding. one hundred and. sixty 
acres, or one- -quarter section, to be. taken. in. ‘compact form, according | to legal 
subdivisions, including’, the alternate. reserved sections. of. public. ‘lands: along the. 
. line. of any- railroad or other public work not: otherwise reserved: or. appro- 
- priated, and other. lands subject to entry under. the homestead Jaws of. the 
., United States; but such. homestead. settler. ‘shall. be allowed. six .months.. after 
; locating his. homestead. and filing his’ declaratory . statement: within which. ‘to’ 
‘, ‘make his entry and. commence. his. settlement and improvement. . . . 
_. Sec. 2805, The. time which | the. homestead. Settler has ‘perved | in. “the. ‘Army, os 
- Navy, or. Marine. Corps shall: be deducted from. the time heretofore required to 
= perfect. title, or. if discharged on account: of. wounds. received or disability. in- 


. eurred in the line of duty, then. the: ‘term of enlistment. shall: be. deducted from | 


the. time heretofore required to perfect title ‘without. reference to the-length of — 
time. he may have served ; put no patent shall. issue to any homestead settler © 
~twho has:not resided upon, ‘improved, ‘and cultivated his homestead: for: Be: ‘per ‘lod. 


- snof at least one'year after he shall have commenced his improvements: Providéd, — 
"Phat ‘in every-case in which a settler on the ‘public land ‘of the United States 


| ‘cunder the: homestead laws. ‘died while ‘actually engaged in‘ the. Army; Navy, ‘or. 


> Marine Corps of the United States as private soldier, ‘officer; ‘Seaman, or. marine © 


* during’ the: War with. Spain or the Philippine insurrection, his. widow, if. unmar- rs 


: “ried; or in case of her death : ‘or marriage, ‘then his minor orphan children or his’ 


Lor. their: ‘legal representatives, may: proceed forthwith to. make final proof. ‘upon 


~* the ‘land so ‘held by the deceased soldier and settler, and that: the death ‘of such, ie 


as Soldier :-while so: engaged in the service of the United: States shall, in the adminis- 


ca tration of the: homestead laws, be construed. to be equivalent to a performance 


| of. ‘all. requirements as to residence and cultivation for the: full period: of five .— 


| * years, and: ‘shall’ entitle his we, if unmarried; or in* case: Of her | death “or ae 
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: marriage, then his minor orphan children: Or his: or their legal representatives, 

~~ to! make final proof upon and receive Government patent for said land ; and that 
"upon. proof produced to the officers of the proper , local land. office by the widow, | 
if unmarried, or in case of her death .or marriage, then his'minor orphan - 
children or his or their legal. representatives, that the applicant for patent is the 


2 widow, if unmarried, ‘or in case of her death: or marriage his orphan children ! 
or his or their legal representatives, and that such soldier, ‘sailor, or marine oe. 


3B “commenced ‘his : improvements. - -(30. Stat., 473.) 


ge died while in the service of the: United States . as. hereinbefore described, the 
7 patent for such lands shall issue, . 


Public resolution No. 32, aed ck 29, 1916, igietieny : 
That the provisions of the act approved | Jurie 16, 1898, chapter 458 - (30 Stat., 


| 478), shall be applicable in all. cases of. military service rendered. in connection 7 
« with operations . in’ Mexico, or along the border thereof, or in ‘mobilization a 


-eamps elsewhere, whether ‘such ‘service be. in. ‘the. Inilitary or naval organiza- | 
- tion of. the United States or the National Guard of ‘the several States now or 
| hereafter in -the service of the United States. (39 Stat., 670. ) 


The act of June 16, 1898, provides: | 


_ That in every case in which a settler on ‘the public land of the United States” 
under the homestead. laws. enlists or is. actually engaged in the Army, Navy, or - 
' Marine. Corps” of the United States as private soldier, officer, seaman, or 
- Marine during the existing war with’ Spain, or ‘during any. other war ‘in which - 
' -the ‘United: States may be engaged, his’ services therein shall, in the administra- 


tion of the. homestead laws, ‘be construed to be equivalent to all intents. and . - 


purposes. to residence’ and ° cultivation for. the game. ‘length ‘of time upon the 
tract entered or settled. upon ; "and: ‘hereafter no -contest ‘ ‘shall be initiated: on 
the ground of abandonment, nor allegation: of abandonment sustained against 
any such settler,- unless it shall ‘be. alleged in the preliminary affidavit or. affi- 
davits of contest, and proved at the hearing in cases hereafter. initiated, that 
the settler’s: alleged absence from the land was not due to his employment in 
such service: Provided, That if such: settler shall be discharged on account of 


wounds received or. disability . ineurred in the line of duty then the term of his - 


- enlistment shall be deducted from’ the required Jength. of residence without ref-. 
- erence to the time of actual. service : “Provided further, That no patent. shall 
issue- ‘to any ‘homestead settler who has not. resided upon, improved, and ceul- 
--tivated his homestead for a- ‘period of ‘et least” one year after oo shall have 


™ 


Section lof the act of J uly 28, 1917, roids: : = 


“phat. any settler » upon the public lands. of the. United States, or. any y entry: - 


at whose application has been-allowed, or. any. ‘person who has. ade: -applica- — 


tion for -publie lands which thereafter. Mmay.be allowed under ;the homestead - 


laws, . who, -after such . -settlement, entry, | or - application, . enlists. or ‘is. actually 


engaged in .the. military . or .naval service of the United States.as .a private . peeves 


| : soldier, officer, -seaman,. marine, national guardsman, Or. Member ‘of., Any: .0 other | 
| pee the ‘United States may -be engaged, shall, in ‘the. a of. the: 
homestead laws, have his services therein construed .to be equivalent cto.all. 


2 Antents and ,purposes . to. residence .and .cultivation. for:the.same length .of. time | 


.. upon. the tract: entered. or-settled upon;-and hereafter - no. contest shall -be -initi-’ - | 


. . ated, on. ;the ground . of abandonment, nor. allegation of-abandonment sustained 
ee aoalnst 3 any. such Settler, -entryman, or person unless At. shall be. alleged in. be ? 
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| preliminary affidavit or affidavits of contest and proved at the y hearing in cases : _ 
“hereinafter initiated that the alleged absence from the land was not: due: to his S 
Pel employment, in such: military’ or naval service; that if-he shall. be discharged 


~on account of wounds received. or disability incurred in the line. of. duty, then 
- the term’ of his “enlistment shall -be. deducted from the required length of. resi-. 
dence, without reference to the. time: of actual service: Provided, ‘That no patent. 


= shall issue to any homestead settler who has not. ‘resided upon, improved, and | 


- cultivated his homestead for a period 9 of at least one year, (40. Stat., 248. .) 


CORNELIUS. ‘WILLIS ET AL. (ON PEIITION), 
Decided. Aprit 29, 1919. 


; Conrmescatton—Proviso TO Suction 1, Acr OF Marcst 3, 1891, 


~The: receipt issued by. the receiver. of the local land office under’ the system | 


of accounts adopted July 1, 1908, for money transmitted ‘with a final proof . 


which had. not. been. the subject of. examination and approval, is not. the 
* receiver’s. receipt. ‘upon. the. final entry: 7 as contemplated by. the proviso 
to section ve of.the act of March oy 1891; nor does.a claimant gain. any right. 


thereunder by the. erroneous. issuance of the register’ S. final certificate _pend- | 
ing consideration by the Department of the: issues raised Bpon. Appeal duly 
. prosecuted. : 


VocELsana, . First Assistant Seoretary: 


This a petition for the: exercise of supervisory aunty. filed — 
the Clearwater .Timber Company, transferee of Cornelius Willis, 
_ who, on August. 24, 1909, at the Lewiston, Idaho; land office made 
homestead entry for lots 3 and. 4, Sec. 25, and N. z NW. 4, Sec.. 36, a 
41 N,, R5E.,B.M..- 
‘Final five-year nrooe was: submitted: on. aug: entry on J a 23, ‘1910, - 
- at which time the final commissions | ($6. 00): were paid to the receiver, _ 


_ who issued his receipt. therefor. on July 28, 1910. Final certificate “ 


was withheld at the request of chief of field. division. Under date — 


of April 10, 1918, adverse proceedings were directed by the Commis- 
sioner of the. General Land Office. The transferee denied the charges _ 

and a hearing was had. The local officers, by decision of May 20,9 
1914, held that the Government. had- failed to sustain the charges, 


~. On ap peal? to the Commissioner of. the General. Land. Office by the. 7 a 


-. Solicitor for the Department of. Agriculture. (the land. being within — 
. the limits of the St. Joe National Forest under withdrawal of — 
_- November 6, 1906), the proceedings were dismissed by decision of : 
. January 2, 1915, it being held under the departmental. decision in 


~ Jacob. Harris (49. L.-D., 611). that. the proceedings were barred. by. ee : 
the proviso to section re of the act of March 3, 1891. (26 Stat., , 1095— ee ae 
- 1099), and thei issuance of final certificate was directed: Whereupon, Sa 


a on February. 15, 1915, the receiver: deposited in the United. States 7 


- ‘Treasury the final. commissions paid-to him by the entryman andthe = 
_ register. issued a final certificate. aprons: within the time al- oh 
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“owed bs ‘the Rules of Praictice; the. Solicitor for the Depastmesit of 


ie , Agriculture filed an. appeal to this Department: and, by decision of — 
-May. 10, 1915: (unreported), it was held -that Willis’s alleged ‘settle- 


-Inent was not a valid claim at the date of the withdrawal of. Novem-. 


ber 6, 1906, and that the. withdrawal: therefore attached to the land on an - 
‘that: aie ‘and: precluded perfection of ard thereafter. - ‘The’ a 


; cancellation of the entry was directed. | 
_. . The petition now before the ‘Department urges chat: said ivan: | 
- mental decision be recalled and vacated. and a.patent issue, the con- 

tention being: made that the case comes within the rule laid down by © 


- the Supreme Court of the United States in Lane v. ili (244 | - 


Ue: 174). : 
The proviso. to ) section 1 of the act of March 8, 1891, supra, reads = 
“as, follows: _ oo, ee gs fe a. aoe 
; “That ‘after the lapse of two years from the date of the issuance of the recéiver’s | 
receipt goon GS final entry of any tract ‘of Jand under the homestead . Lan eee 
‘laws, *  * ‘and ‘where there shall be no ‘pending contest or protest against’ 
“the validity of such: entry, the entryman shall be entitled to_ a patent Sonvey ine 
‘the land. by him entered, and the same shall be issued to him. : | 
The question presented is whether a final receiver’s receipt upon | 
the entry of Willis was issued more than two ‘years: prior to the insti- | 
~~ tution. of ‘the’ ‘proceedings: which resulted in-the cancellation of: the © 
sentry. :.Fo: be sure the receiver, on J uly 28;°1910, ‘issued to Willis a 
+ receipt: (No. 532,564) for the:$6.00, which. had been trasmitted with - 
. the final proof to the local. officers sy the ae faking 0 officer. ‘Said - 
peel contained the: following: a. 
e This: receipt ‘is evidenced only of the receipt of the ‘amount ‘indicated, and , 
“must” be issued: at the time the money is: received, without regard to the sub- - ” 
: Bequent. allowance or’ sua of the. ape n entry, ee due: notice. of 


: » mich, will be given: | 


When ‘the act of Ravel: 3, “1801: supra was peed by Canaries a na 


3 until July 1, 1908, when money was received at:the local office in con- 
nection with. a final.proof a-notation thereof was: made by the re-. 


eetver in a book provided for that purpose, but a receipt was not. issued - 


unless ‘and until the final proof was found acceptable. Ifa protest by 
afield officer: against, the acceptance of the proof had been made, the __ 
--reéeiver. did’ not ‘issue'a receipt for the amount tendered. until the | 


- protest: was’ disposed of. Inthe absence of-a protest, the proof was | 


-sexamined in due course and, if it appeared regular, the receiver — 


_cdssued: a final receipt for the money paid and the receipt was for- _ 


Awarded to the entryman, indicating that he. appeared entitled to a — 


| . patent: for the land entered. the form aoe at. ue date of said ack, - Pore 


wand tong: eu thereto follows : 


ee ie | (No, 4140.) a. wey ae er ee 
Final vecuivla's' receipt No, ma. | Application Noe, | 


ar of. Payment. required by law for the entry of 
.. ship 
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. HOMESTEAD. 





| “-Recetvar's: Orvice Sees © ee 
sorta: pang: the balance — 
of section ——, in town- __ 

containing —— acres, “under section 2291 of. the 7 


| - Received: of — the sum of — - dollars - 




















, of range . 


Faw. Revised Statutes of the United States. 





Receiver, 


e : 


On. J uly q2 1908, a new system of Rena’ was Saironuiecd: by the 


Land Department and recelvyers were thereafter required to use but a 
one form of receipt blank (Form. 4-131) for all moneys collected by — 
+ them, and. it was required: (paragraph 7 1 of circular No. 105) that 


~ “receivers must issue Teceipts: for the full amount of money ten-  ~ 


dered. at the time the money is tendered. se Paragraph 13 provided : ‘ 


The: issuance. of a receipt by, a: receiver of. public moneys ‘does not mean that — 


the application, entry, proof, ete, in connection with which it is issued,. is 


aed allowed ‘or. approved, Or. will ‘be allowed or approved. It merely means. that. 


.. the:receiver has: received the money and that tt is -in his. union. or: poe 
until it is. applied or returned. | : od ss. 32 _ 


Congress was of course fornilinr: ithe the prevailing prarties of. the. 


i Land. Department ‘and when, in the act. of March 3, 1891,. supra, it 


‘referred: to: a receiver’s receipt. upon final entry, it was with 
3 knowledge that such receipts were not issued until the local officers. 
had examined and approved the final proof. - The: act therefore _ 
clearly. meant that after a. final proof; acceptable on its. face; had. 


been made, the required moneys had been tendered, and the-receiver. _ 


| had indicated. that the proof was acceptable by issuing: his final _ 


- receipt, no procedings could be instituted against the entry after. the — 7 


lapse of two -years from the date of such final receipt: It was cer- 
tainly not. intended by Congress that the making of final proof and 


the payment of the amount due should. require the issuance of patent. 
unless the local officers, upon consideration of the proof, found it. | 


a acceptable and had indicated their ruling thereon by the receiver. 

issuing his: final receipt. See in this connection red. B. Garrett - 
es ale (44 Li. D., 115). | 

~ In the case: of Ventch Heir of Natter * (On Tehearing) (91 L. D, : 


| § 496), the Department. held (syllabus) + 


) The. two- “year period fixed by the proviso. to. Pection q. of. the act, of “Maren - 
: 8, 1891, which begins to run. from. the date of the’ issuance, of the “receiver's 


--receipt upon the’ ‘final. entry” has no - application to an original homestead — ‘ . 


entry. which. has. never ripened. into a final entry through offer of pr oof, “pay- 
_ ment, and the judicial determination of the register that. the. ‘requirements, | 
Jaw have been met, of. which hig certificate is the formal expression. . 


‘It is obvious that Willis gained.no right by virtue of the j issuance 


~~ ; of the register’s final- certificate. on February 15, 1915, before: the — : 


We ie 000 acres, 
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Denese had passed u upon. ihe issues raised in hs appell of the : 
- Solicitor of the Department of Agriculture. That certificate was, 
under the circumstances shown, issued without authority of law. 
Reconsideration of the final proof in’ connection with the testimony _ 


‘submitted at-the hearing does not convince the Screens that cae oe 
error was committed in cancelling the entry. . | | 


Por the Teasons aforesaid the petition is denied. 


oo - ——— | 


e REGULATIONS FOR THE RELIEF oF SETTLERS UPON CERTAIN - 


LANDS IN THE STATE or ) MONTANA—ACT OF FEBRUARY | 


19198. 
" [Circular No. 648, Ip 


-DrparTMENT OF THE : Inventor, $i 
 - Genzran Lanp Orie, a 
a Pk, @ Washington, D.C. , May 2, 1919. | 
a Recisrers AND . Recurvens, Unirep Srares. Lanp Once Bruies, : 
Bozeman, Guascow, Groan Faris, Haves, Huriena, ‘Kausem, 
_ Lewistown, Mrzs Crrv, AND Missoura, Montana: | 7 
Appended hereto is a copy of the act of Congress, sepraved | 
February 28, 1919 (40 Stat. , 1204), providing for the relief of certain : 
_ settlers: upon indemnity. lands of the Northern Pacific Railway Com- 
“> pany in the Indian reservation. therein described i in ae mee of Mon- ans 
~ tana, | | 


provisions of the act the Railway Company by its Land Commissioner 


_In response i p redtieat that it cate its formal seaplane of tie Le 


on March 25, 1919, advised this-office that it was willing to. _pro-— S, 
ceed with the adjustment under the act in meritorious cases, In aC- 
cordance with the previous correspondence leading up. to the: ‘passage | 

. -of the act. Such corresponderice indicated that the number of-cases 


to be adjusted would 1 not exceed rae: raciataas not more than oe 


: LAN Ds SUBIE ECT TO ACT, 


The lines affected by the act are lands ot the iaconity limita ; 


of the grant to. the Northern. Pacific Railroad (now. Railway), Com-» 


pany, through. that portion of the former reservation for the Gros _ 
Ventre, Piegan, Blood, Blackfoot. and-River Crow. Indians, lying 33 
south of the Missouri River in the State of Montana, found to be in 


£ the possession of actual. bona fide. qualified settlers: under. the home- 7 4 


stead laws of the United States, who have made substantial improve- 
- ments-thereon and which lands have been adjudged by the Secretary _ 
of the Interior to inure to. the Northern Pacific Railway Company — 


wa under the grants ‘made to its predecessor in. interest, ee Northern de 


‘ FACS: Railr oad iat cad 
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re CLA IMs. 


“The Bee of. sixty c cases. hereinbefore | to, aa not appear: to 


- shave been filed, but the company will be requested. to. file the. same ae 
| for consideration... Upon receipt of said list, the cases of the various — 


| 4: settlers will be examined... Where they are found to come within the 


_ terms of the act, the « company cwill be requested to file relinquishments » 


Meg of the lands involved in favor of the settlers and. to select, one — 


lands in lieu thereof, as provided by the. act. 
> It-is not intended by this statement to assume that the sixty cases 
i qoferred to are-all the cases which come within. the provisions of thence” 72 
act, but where other’ conflicting claims are brought to the attention 


| of the Department and.-it is. found. that they are of the character 
‘eontemplated by: the act, andthe lands adjudged to inure to the ~ 


Northern. Pacific Railway Company under the grants made to its 


predecessor ini interest, the Northern Pacific Railroad Company, 
under the acts of July ’, 1864 (18 Stat., 365), and May 31, 1870 (16 


Stat., 37 8), the attention of the officers of the railway company. will: 


be called thereto and Dig meres will be es ada for the pone 
of the settler claimants. 7 . | 


RELINQUISHMENTS—IOW MADE. 


- Relinguishments by the railway company may bs ee same. in man- 
ner and form as those provided for by the circular of February 14, _ 


- 1899. (28 L. D., 103), under the. act of July 1, 1898 (30 Stat., 597-620). 


“Where title has passed to. the company by patent, a formal deed of rée- 
"conveyance willbe required, accompanied by evidence satisfactorily , 


6, showing. that the. company has not-sold or contracted to sell the tract: | 
a therein described. or in. any manner encumbered the same. | 


| DISPOSITION OF LAND RELINQUISHED. ve 3 


a on the filing ak. and. nen aee by the (Coan ance of the a : is 
a General Land Office of relinquishments by the railway company, the — 


Jands rélinquished will:be treated as: having reverted to the United 


States and the settler claimants will be permitted to perfect their 
claims in the manner provided by the homestead laws. The railway = 
company, upon. ‘proper application, | will ‘be permitted to select an 


equal . quantity of. other Jands ‘in lieu. of those relinquished, in the | 


| “manner directed , by il the act, to which. it. Shall. receive title as. s though : Oo _ 
oo originally granted. - : = 


roa LAND SUBJECT TO LIEU SELECTION. 


The ins subject: to ‘selection in lieu of those. fal uapuichi q a i: : 
st surveyed: public lands within the- ee of poneane, D not mineral, and > bast a o 
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not. eihaewice appropriated at. the date: of selection.- Lands with- ~ 
drawn or classified as coal lands are subject to selection by the com- 
pany, but as-to these, the act, provides. that the company shall 1 receive 
the restricted patent provided for by. the act oF June 22, 1910" Ae < 
— Stat., Lege | - 


ACE NOT MANDATORY, oo, ote 


Tt is to be observed that the act is not. mandatory’ upon the rail- 
Way company, ‘but authorizes. it to file relinquishments in favor of 
such settlers, within the territory designated ‘as’ have made sub-— 
_ stantial improvements upon lands adjudged by: the Secrétary. of the’ 
Interior. to have inured to the railway company. under the grants — 


mentioned. It: depends for its ‘efféct: ‘upon the. concurrent action of 


‘the railway nee one psa eReperaneet: ae the settlers: affected 


D oehanig aa 
: ou Sone 
. a ree oe ee ee aa en oe 
ene 7. Vocnrsana, SP Tieng ee ee 
First Assistant Secretary. — : a 
AN AcT For the ‘relief of settlers « on 1 certain railroad, lands in Montana, a 7 


Be 4b enacted Gia the. Senate and House. of enrdsentinoes oe the Unbted ; 
‘Aiton of America in- Congress assembled, That in the. adjustment of the grants 7 
-.to the Northern Pacific Railroad .Company, if any of the. lands within. the 
indemnity limits of said grants: through that: portion of the former reservation | 
for the Gros Ventre, Piegan, Blood, Blackfoot, and: River Crow Indians: lying : 
south of the Missouri ‘River in the State of. Montana, be found in. Possession 
of an actual bona fide qualified settler under the homestead laws of the United 
States who has. made substantial improvements ‘thereon and such land has 
been adjudged . by the Secretary of the Interior to inure to. the Northern 
Pacific Railway Company under the ‘grants made to its predecessor in interest, 7 


_ the Northern Pacific ‘Railroad Company, the Northern Pacific ‘Railway Com- ~ 


: pany, upon request. of the Secretary’.of ‘the. Interior. may file a relinquishment 
_ of said lands:in favor of the-:settler and shall then be entitled to select an equal 
-.quantity.of other lands in lieu, thereof. from any of. the. surveyed. public lands 
‘within the State of Montana, not mineral and not oththwise ‘appropriated at 
the date of selection, to which it. shall. receive title the. same as. though originally 
‘granted: Provided, however, That larids withdrawn or ‘classified: as coal lands — 
“may be. selected - by said: company, and as to such lands ‘it’ shall ‘receive a 
~ restricted patent as provided by the Act of June twenty-second, nineteen bun- 
dred and ten. | a , 
_ Approved, pas 28, 1919. (40 Stat. 1204.) Page es 
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_ PETRONILO: GARCIA. : 


Dooided May é, 1919, 


 &. Minrrany Resenvarron=-Restonamiow—Hloaestpap Appricanton.. 


“Lands temporarily withdrawn from settlement and’ all forms of disposer: for. 
ve use: by the War Department: ‘in’ connection | with’ the construction through: 
Said lands of the military road to Fort Bayard, are: ‘not. “ included within 
Bt the: limits of a Military reservation” within the meaning of. the act of July - 
5, 1884; and when such withdrawal is vacated and the lands restored to 
: 2 the public domain they. are not subject to. disposition thereunder. 


Voorrsane, F rst Assistant Secretary: - | eal 

. By its decision. on’ June 22, 1918, ‘the General. hand Office rejeuted” 
Petronilo Garcia’s homéstead applicatien, Las: Cruces .018213, filed. 
‘May-7,.1918, for the N: $ NW. 4, SW. +-NW. 4, and NW. t SW. 4 

See. 1,-T.'18.8., R..13 Wi, N. M. P. M.,-on the ground that the two. - 
tracts. first mnaied were not subject to. homestead entry because they. 
were on' June 5, 1916, restored by Executive order for disposal under. 
the act. of J uly. 5, 1884 (23 Stat., 103), after they had been tempo-_ 
rarily withdrawn on May 2, 1914, in connection with the location and . 
~ construction of a military. road: enue 8 , 

- That.act declares “that whenever, in. the opinion. af - President _ 
of the United States, the lands, or any portion of them, included. 
within the limits. of any military reservation” have become useless 
for military purposes they must. be. exposed to sale-at public auction 
after. having been. first. appraised, and. if advisable surveyed .into 
_. small tracts or town lots, except in cases where they are claimed under 
- ga homestead settlement. ile before they. were included in the reser-" 
vation; and it is well settled that such lands, can ‘not be disposed: of 
under the homestead’ laws ‘or in any manner other-than’ that men-. 
tioned in the act. ‘William. H.: Carson (19 :L. D., 205) 5 State oe 

Utah (30 L. D. , 301) ; Northern Pacific Ry. Co. (37 L. D.;, 667). 


~The appeal of: Garcia from the decision mentioned, therefore, pre- a 


~ sents the question as to whether the lands here iageleod: which never’ 
; formed a part of an actual military reservation, come within the pro- 
visions of that-act, or in other words, were they at the time of and: 


: before their restoration “included within the limits of a maitary. 


reservation ” in the sense in which those. words were used 3 in the act? 
Tf not. they should not: be: ediepord of. under the ‘act i of J re 5, 1884, 


supra. 


‘The. Weeoutive: unde of May 0, 1914, ‘which ahdiew these ‘lands | 
did not put.them within or make them a part of a military reserva-" 
tion; but, on the contrary, it recognized: the fact that they. were. 

_ outside of the reservation and merely declared that. they were only 

sae temporarily withdrawn. from settlement and. all forms of disposal . 
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for. use by the: War Depeeement | in connection with the ponserackion: : 


- through said lands of a military road from the railroad. station at : 


Bayard, to.Central, en route to Fort Bayard.” e 
In the opinion of this Department, lands withdrawn as ilies lands 


a were are not either under the letter or the spirit of the act of 1884, 


lands “ included. within the limits of a military reservation * and 


their final disposal is not for that reason, controlled: by that: act. | 
It is a well known fact that ‘unusually desirable lands havé, as a — 


very general rule, been selectéd as sites for military posts. and this. 
is especially true in arid sections of the country such as. the one in. 


which these lands are located.: And it is further known that: as an 


zs incident: to their occupation by the army the: Government, at very 
considerable expenditures of money ‘has. supplied them with water, or 


selected them at places where ample. water was easily. available, and: 


has largely enhanced their value by the erection of. buildings and. 

other improvements, and possibly by the breaking and. cultivation 
_ of some parts of the land, and the building of roads. It is also true 

that in many instances trading points and settlements have been 

established in the vicinity of such posts, which add to the value and 
attractiveness of the lands. _ 

When Congress passed. the ¢ act i of 1884, it knew and considered 
| these facts, and— | | | 
| “Because of the enhanced value of lands in abanaanéa military reservations, 
or because of other reasons growing out of their fort mer use and. surroundings, 
it was deemed more conducive to the. public interests to. set. them apart for 


disposition in certain designated modes, to. -the exclusion of others, than: to. . 
unconditionally Pestore them to the public domain, orate of Utah, 30 L. D., 301,: 


B04), oe | 
and in effect give ies away ie Serres ons would: not make. = 
any payment to compensate the Government. for the anOneY it had | 
expended in their improvement. - hs mo. Bs ae 
None of the reasons which anduaed Gene to pass 5 ‘that. at are 


- present in this case; and it-can not be held that.it was intended. by it 
that lands’ outside of military reservations temporarily withdrawn. a 


| merely to expedite and facilitate the possible. location and building 


 of.a road across them should be disposed of only in the-manher pie- . 7 Bo ' 
~ scribed in that act.. The entire NW..4 of Sec. 1, and five other tracts, 


aggregating approximately 360 acres. were ube in this with- — 
- drawal, and_it is unreasonable to suppose. that the President intended = 
to hold all these lands in reservation even if the contemplated road . 


should be later located across each of them. The temporary with: 


— drawal was. evidently made to prevent. possible embarrassment that: 
might arise in securing rights of way if the lands were ae to 
be entered before the location and establishment of the road. re 
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Aside front ies saierent power to reserve linds for military ¢ occu-. a a 


~ 4 patiori the President was expressly authorized to “ tempor arily with- 


draw.” lands for “ public purposes to be specified in the orders of 4 
- withdrawals” by the act of June 25, 1910 (86 Stat., 847), which. pro- 
- vides “that sich: withdrawals or foccrv ations hall: remain in force 


-. until revoked by him or by an act of Congress,” and inasmuch. as, | 
_, the language he used in making the withdrawal now under: consider- 
ation ‘was practically the same as the language usually used in mak- _ 


a ing withdrawals under that act it may reasonably be. presumed that : car ae 


nee he intended it to be a withdrawal under that act: and not one made 


~ under his power to reserve lands for permanent military occupation. | 

This conclusion is. supported. by the fact that the order of June. 5, 
1916, restored the lands to. che control. of this. Department. for dis- 
posal: under the act of 1884,.“or as may be otherwise provided. by 
law,” and adequate provision | has been made for. their Depo by 
laws other than the act of 1884. -, 23 ; 

For these reasons the decision appealed ‘froin: is hereby ey 

and the case is remanded for further consideration and adjudication 
in accordance with the conclusion here reached; but in this connec- 
tion attention is called to the fact that the ae of the. appraisers 
by whom this land was appraised. strongly indicates that it is min- 
eral in character, and more than usual attention should for: that 

reason be given to es pa geniee: before : a nonmineral entry : is allowed 
_ for them. Egat s | Perey 


| VESTA E. CRABES, 
| Decided May 6, 1919. 


ENLARGED ‘Hommsrsan—Srare OF. NEBRASKA, 
While the provisions. of the. Kinkaid. Act - are applicable only to certain 7 
= - designated. lands in Nebraska, Congress has made no’ provision. for ‘the ; 
oi allowance of enlarged homestead entries in. that: State. =e , 


% fe Vodmrsane, First Assistant Secretory: 


Vesta E: Crabbs has appealed from a decision of the Coinitiiassignat . 
of the General Land Office dated March 19, 1918, tejecting her appli- 


cation: to make entry under section T of the enlarged. homestead act _ 


fe for W. $.NE. 4 See. 14, ‘T. 85 N. R. 66 W., 6th P. M., ; Douglas, 7 
Wyoming, land dita. | 


Applicant’s: original. pee cibieed 160 acres: In thé: O'Neill, 7 


eo N ebraska; land’ district, and it was held in the decision appealed - 


a from that the enlarged homstead act did not apply to land in Ne- _ 
Bs 2 braska, hence could ‘not be designated thereunder. 


“The act’ of February 19, 1909 (85 Stat. , 639), provided for ae 


- homestead entries in the States of Colorado, Montana, Nevada,. ede 


3 - a | pmeoy Utah, Aberin and. Wyoming, and the ® then. pean = 
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of Keone: and New Mexico. The act nae June 13, 1912 (ar Stat., 
182), extended the. provisions of said act to the States of California | 

-- and North Dakota, and it was extended to the States of Kansas and_ 
South. ‘Dakota. by the acts of March 8, 1915 (88 Stat., 953), and 

March 4, 1915 (38 Stat., 1162), respectively. The act of June 17, 


1910 (36. Stat., 531), applicable to Idaho alone, is identical, as to its | 


main provisions, ‘with the act of February 19, 1909, supra. i 
It thus © appears that Congress made no provision for “eilneoed : 

homestead ‘entries in the State of Nebraska. The so-called Kinkaid: 
_ Act, allowing homestead entries for not to exceed 640 acres, applies 
to that section of Nebraska in which applicant’s. original entry is. 


located, but that fact does not confer on her. any pene under. the. 


act here involved. os 
“The land in the original entry not. being abe to designation | 

under the enlarged homstead act, an additional entry thereunder can 

- not be allowed. 7 | : 

_ The decision appealed fois Is affirmed. 





casTi PEAK TRRIGATION PROJECT, UIAH—AGT OF ? FEBRUARY 
98, 1919. 


| “Insrevorions. 
[Circular No. 645. ] | | 
Dzrarrment OF THH INTERIOR, | : 
Genzran Lanp Orrice, 
a | Washington, D. C., May 6, ‘1919, oe 
*s Ruersrers AND Recervurs, Sanur Laxe Crry, anpD Vernat, Uran: 


Your attention is directed to the. act of ipicinn de 28, 1919 a 40 een _ 
1210), which reads as follows: ‘ | 


Be 46. enacted. by the Senate. and House of Representatives of the United 
: States of America m Congress assembled, That any qualified entryman who has 
heretofore’ made bona fide. entry upon land subsequently withdrawn under. the | 
provisions of the reclamation. act of June seventeenth, nineteen. hundred and - 
two (Thirty- second Statutes, page three hundred and eighty- eight),” for -the 


Castle: Peak irrigation project, in Utah, upon filing an application to have his _ 


entry made subject to all the charges, terms, conditions, provisions and limita-. 
tions of the reclamation act, together. with a satisfactory showing of full com-~ 
pliance with the homestead laws under which such entry was made to the date “ 


of such application, may be granted leave of. absence. from the land until the. 


| Secretary of the Interior announces the availability of a water supply for the __ 


. irrigation of the land, or until the lands embraced in his entry shall be re- - 


‘stored to the public. domain: Provided, That the period of’ actual. absence . 


under this act shall not be deducted from the full. time. of. residence pedyred | | ee 


by law. ‘ 
‘This act applies to any qualified entryman, hop prior to the passage 

| thereof, made a bona fide homestead entry. upon public land, which - 
7 subsequent to date of such. entry has been withdrawn under the pro-- 
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visions io the reclamation act of June 17. 1902 (32 Stats, 388), , in con- 


-- . nection with the Castle Peak irrigation project, Utah. 


_ . Any such entryman desir ing to avail himself of the benefits of aid 
' act should file in the proper local land office an application asking to 
have his entry made subject to all the charges, terms, conditions, | pro- 
visions, and limitations of the reclamation act and requesting leave 


_ of nbsence in accordance with the act, if he desires such leave. 


‘Such application must be sworn to by the applicant and. corrobo- _ 
~ rated: by two witnesses in the land district, or county, within which 


_ the entered lands are located, before an atiear authorized to admin- 


_ ister oaths and having an impression seal... The application should 
contain the serial number and description of the entry and show. the 
date of establishment of residence’ on the land, date, and duration of © 


_ all absences therefrom, area of land eilevated each year since date | 


of entry, and the character, extent, and value of all improvements — 
- placed on the land, to the end that it may be ascertained whether the | 
7 entryman has fully complied with the homestead laws under which 
| ‘his entry was made to the clate of such application. | 

~ Registers and receivers will examine all.such applications: and are 
authorized to. suspend them with notice to cure defects within thirty 
days, or to reject them, subject to the usual right of appeal to the 
Commissioner of the General Land Office. If the showing made is 
found satisfactory, the register and receiver will grant the entry- 
man leave of absence from the land until the Secretary of the Interior 
‘announces the availability of a water supply for the irrigation thereof 
or until the lands a in the ones eeet ne restored: to _ 
public domain. : 

These epplications a are to be for warded with the regular monthly 
returns. ae es . | y _— : 
| Cray Tarzan, ae 
7 Approved: oe | Commissioner . 

-.  Avexanper T. Voss, - ee 

First Assistant Secretary. 





- PROOSS, AFFIDAVITS, -OATHS_EXECUTION. BEFORE. DEPUTY 
2° GLERKS: OF COURTS. © 
“ee iP | | INSTRUCTIONS. | 


© [Circular No. 644.1 | . 
DEPARTMENT OF THE Ivrerror, 
General Lanp Orrice, .. 
| Washington, D. ¢. , May 8, 1919. 
| Boge aps AND 5 Receivae, Unitep States Lanp Orncns: PHD 
The instructions of. March 1, 1907. (35 L, D., 486), directing that” 


| oaths, aflidavits and proofs required in public land matters, made Jo? 


/115594°—vor 47-19-10. 


after May 1, 190%, before deputy clerks of courts, be : not becopied: a 
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are hereby aL. 
: Hereafter, such. oaths, affidavits sid aesets “inde before a duly 
qualified deputy clerk. of court, who regularly acts for the clerk and 


| performs the duties of. the office i in the name of his prnapal at the 


county seat, may be as Goes 


Cuay Para. 


i oe Commissioner. 
_ Approved: i. ” 
| / ALEXANDER T, Vocnnsanc, 
ep MG arst Assistant Seoretary. 
SHEARER v. PFANN. 
7 Decided May 14; 1919. ee 


Conrust—Arrpavrr: eee BY ANOTHER—NovAry PUBLIC. 


The act of. July 28, 1917, clearly contemplates that an affidavit be “eae 
_.. the basis of all contests thereafter initiated against homestead entrymen, . 
‘and a purported affidavit to which contestant’s name is signed: by another, 

and executed before a‘notary public then acting as his attorney, is an ab- 
solute nullity, and affor ds no valid pasis for contest, 


Vogansane, ferst Assistant Secretary: | . | 
‘This 3 is an appeal by William J. Shearer from the decision of the 


Commissioner of the General Land Office of February 12, 1919, dis- 


missing his ‘contest against homestead entry 014355, for the W 4 


NW 4,N4 SW, Sec. 24, T. 18 N., R. 2 W., B. M., Bon land district, 
- Idaho, aad the sdditional homestéad entry 019656, for the SE £SE 4 


Sec. 23; SW 4 SW J, Sec. 24, same ee and range, both entries 


made by Gregor Pfann. 


~ The original entry was made May 13, 1913, atid’ és additional : 


| | entry, September 20, 1916. November 10, 1916, Pfann ‘submitted. 
- final proof on both entries, but the same was Fojectad by the local 


oflicers for insufficient residence by the entryman upon the land, and — 
that action was affirmed by the Commissioner’s decision of May 


26, 1917, the entries having been permitted to remain intact. 


a anuary 8, 1918, Shearer filed in the local -office an application to 
contest the said entries charging that the entryman had failed to 


establish or maintain bona fide residence upon the land and had 


failed to cultivate any portion thereof; also that he had been absent 


from the land for more than one year last past, and that those de- 
faults were not due to military or naval service. The affidavit was 
sworn to by the contestant before one L. L, Burtenshaw who, it ap- 


“ears, Was then Shearer's uttorney. This affidavit was pelecied by 
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the tocad officers because: it: was: executed: on an old form: and he. con: 
-testant was notified to file a new application, using’ the new form.. 
Thereupon and on January .11, 1918, there was filed in the local office _ 


_ a second application by Shearer to contest the said entry, which 


application purports to have been subscribed and sworn to January 9, 
1918, by said Shearer before said Burtenshaw who was then also — 
Shearer’s attorney. This application sets forth substantially the 
same charges as those contained in the first. application and differs 
therefrom only in the fact that the corroborating affidavit sets forth . 
the facts upon which the knowledge of the corroborating affiants is 
’ based. Notice of the filing of this application issued and was duly 
_ served upon the entryman February 14, 1918. Answer thereto was 
filed March 2, 1918. Notice of the hearing issued and hearing was 
had April-16, 1918; before the Clerk of the District Court of the 
Seventh J udicial District of the State of Idaho in and for the county. | 
of Adams, and from the evidence adduced at said hearing the local 
officers found that the entryman had abandoned the land and ac- 
cordingly recommended that the entry. be canceled. | 
On appeal from that action, the Commissioner, in the ieGecn here 
complained of, found that the second ae clicaton to contest was. not 
signed or executed by the contestant himself but that the contestant’s 
wife had signed the contestant’s name for him while he himself was 
in Canada; also that his attorney in the contest proceeding acted as 
the notary in the execution of the paper; that.the affidavit was there- 
fore a forgery; that the jurat besides being made by the contestant’s 
_ attorney in contravention of the regulations was false and that the 
affidavit as a whole was a nullity. It was, therefore, held that, 
although notice issued on said purported affidavit and hearing had 
been had thereon, the contest was null and vod abinito. For ae 
_reason the contest was dismissed. ; 
By act of July 28, 1917 (40 Stat., 948), it is. provided that chase: 
after no contest shall be initiated on the ground of abandonment . 
nor allegation of abandonment sustained, against any settler upon 
the public lands of the United States, or any entryman whose appli- 


cation has been allowed under the homestead laws, unless it shall be 7 _ | 


alleged. in ‘the. preliminary affidavits or. affidavits of contest and 
proved at the hearing, in cases thereafter initiated, that the alleged 
absence from the-land was not due to such person’s employment in 
the military or naval service of the United States during any- war. 
in which the United States may be engaged. This provision clearly — 
contemplates that an affidavit. shall be-made the basis of all contests 
thereafter initiated against homestead - entrymen. The purported. 
affidavit upon which the notice in this case was issued was, for the 


reasons stated ‘in ithe: Commissioner’s decision, an we oy 


- 
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anid henieé afforded 1 no 0 valid basis for a proceeding against the entry: 
man. : 
ATG 1s: pect in ‘the aor on Gehalt of the contestant that the 
. first affidavit, which was executed by the contestant himself, afforded 


a sufficient baa for the notice. Should that proposition be urged 


the answer thereto is that the said affidavit, having been executed,” 
before a notary public who was then the contestant’s attorney, af- 
forded no- proper basis for the proceeding in view of the provisions 
of the act of June‘ 29, 1906 (34 Stat., 622), amending section 558 of 
the. Code of the District of Columbia, which prohibits a notary 


_. public from administering oaths in connection with matters in which | 


he is employed as counsel, attorney or agent or in which he may be in 
any. way interested, before any of the Departments of the United 
States Government. Opinion’ of the Attorney General of April. 


48, 1907 (26 Ops. Aity. Gen., 236) ; Home Mining Co. (42 L. D., 


| 526), 
+ For. he reasons stated iis decision. appealed from i 1s affirmed, 


- COYLE vy. DRAKE. 
| : “Decided aay Up, 1919. 


Cowrast—ApaNvowsent—Leave OF ume 


Absence under leave improvidently granted by the local sificara’a on.an insufi- 
~~. cient showing apparent upon.the records of the Land Department, but with- 
7 out fraud or misrepresentation on the part of the entryman, can -not be e.. 
held to constitute abandonment, nor afford a basis for contest. . Pre, 


Vooursana, First Assistant Secretary: 

May 29, 1916, a -M. Drake made apcsaa ene entry 
034705 for the 8. 4 N. 4, N.48. 4, Sec. 18, T. 12 N., R, 30 E., MM, 
within the: ‘Lewistown: Montana, land district. 

December 7, 1916, the entryman applied for and later seca ieav 
of absence’ from Detember 26; 1916, to December 26,1917, on the 
grounds that it was necessary for his wife to go east and- take care - 
of her sick mother, and. that since they had no income whatever, it 
was necessary for him to. wor ork and ener himself and wite and her 
: mother. eee ee - 

‘On ‘April 1, 1918, Edward J. Goyle:t filed a contest against id 
entry, alleging: Oh es | 

That the Ieave of absence obtained. by the said Howard Mitchell Drake and 
now: running was procured by fraud, and that the statements contained therein 
as to being unable to reside on the land on account of sickness of either entry- 
man or his wife are untrue and were not true at the time such application. 
was made; that the said leave of absence was fraudulently obtained for the 
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Sole. purpose of evading mesidence upon: the said claim, and the said entryman 


. has wholly abandoned the said land for more than six months last past; that ~ 


said entryman’s absence from the land is not due to his service in the army 
- or navy of the United States or any branch thereof; that he has wholly failed 
‘to. cultivate the said land as Peduied by law. 


The entryman failed to appear on the date set oe the hearing, : 
although duly served with notice. The contestee offered evidence in | 
support of his contest affidavit, and the register and receiver recom- 
- mended that the entry be sencoled:. . The entryman applied for. a 
rehearing, alleging that he had employed an attorney to represent 
him who failed to appear, and that he desired another opportunity | 
to present the facts. The Commissioner directed that he present — 
a verified statement as to the employment .of.an attorney and the 
‘defense he desired to make, but he failed to do so. Upon a review 
of the record: of the hearing, the Commissioner decided on J engeny: 
4, 1919, that the contest- should be dismissed, saying : 


‘The contest should Gok have been allowed, as it plainly appears that. this 
- entryman in applying for the leave of absence, never suggested nor represented 
that he did so because of the ill health of either himself or his wife; the 
showing actually made and upon which the leave was allowed remaining un- 
challenged either by the allegations of the contestant, or the relevant testimony 
adduced on the hearing; no charge being made that the entryman nae failed 
to establish his residence on the homestead. | 

The leave of. absence, therefore, remaining intact, -the anes of ‘abandon: 
ment for six months preceding the contest is of no consequence whatever; and 
assuredly the statement alleged to have been made by the wife, as to her 
unwillingness to make the land her home, affords 1 no ground for disturbance of . 
the entry at this time. S. : 


That was the only possible decision under the divetmnstantes? It 
was evidently assumed, in the contest affidavit, that the entryman 
had applied for leave of absence on the grounds of the sickness of _ 
himself or wife, which was not the case. Hence the hearing was on - 
a point that in no way affected the validity of the entry.. There was. 
no evidence to show that the leave of absence had been fraudulently 
"secured, although the facts alleged in support thereof did not war- 
rant its allowance. This objection was, however, apparent upon the. 
records of the Land Department, and could not be made the subject 
of a private contest. See Rule of Practice 1. Moreover, absence 
under leave improvidently granted by the local officers, but without ~ 
fraud. or misrepresentation on the 2 part of the a can not be 
held: to constitute abandonment. | | -_ 
The decision of the Commissioner is affirmed. 


Sa 
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May 20, i919. 


Stock-RAISING HOMESTEAD [ino Pues ce Ries. 

The preference right accorded to one who files petition for the designation © 

_ of land under the stock-raising homestead act of December 20, 1916, is not 
defeated by the preference right of additional entry of adjoining land ac- 

_ corded under the provisions of section 8 of said act, to one who thereafter 
- makes an original homestead entry under section 2289 Revised Statutes; 
“in the former case the right is initiated by the filing of a proper applica- 
‘tion for designation, and in the latter Be the allowance of. the. Ori eEa 


entry. 


| Vounisane, First Assistant Secretary: 
Informally you [Commissioner of the General Land Office] request — 

advice upon a question arising under the act of December 29, 1916 

(39. Stat., 862), aelatine to stock-raising homesteads, which may be. 


stated as Ssllows: 


Has a qualified person who has aay sas tee of Tend under. 
section 2289, Revised Statutes, a preference right of additional entry 
of haunts land by -virtue of section 8 of.said act of December 29, 
1916, as against: one who, prior to such entry, had filed an application 
to enter the same land, accompanied by fees and commissions and a. 
petition for its designation under that act ? 7 
Section 2 of said act authorizes the Secretary of itis hisses to 7 
designate stock-raising lands and provides that upon application to 
enter any such lands, by a qualified person, accompanied by the regular 
fees and commissions, and a showing that the land applied for is of 
the character contemplated by said act, the application ‘shall be sus- . 
pended until it shall have been determined that the land is subject - 
to designation; that during such suspension the land described in the 
application shall not be disposed of, and that “if the said land shall 
be designated under this act then such application shall be allowed.” 
Section 8 of said act provides, among other things— | 
; “That any homestead entrymen or patentees who shall be entitled‘ to additional 
_entry under this act shall have, for ninety days after the designation of lands 
subject to entry under the provisions of this act and contiguous to those entered - - 
or owned and occupied by him,. the preferential right to make additional entry 
2S provided in this act: * * i : 
The question as fowialated abave presupposes that both: the appli- 
cant for designation of the land and the applicant for additional 
| entry under section 8, are qualified to enter it and that. either of the 
applications would bet allowed in the absence of the other. Hence, | 
the question is: which one of the applicants has the better. oe . 
under conflicting claims? SM os 
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SConaanne this question in the Circular of Instructions of. Ji anuary : 
27, 1917, paragraph 13 (a) (45 L. D., 625, 633), it was said: 


a | This right [the preferential right under section 8] is superior to the ai 


right of entry accorded a person who had filed application for entry of the land 


on . under this act accompanied by petition for its. designation. eS Ss 


Obviously, this statement of the law is inconclusive and ibieda- | 
- ing. Jt may be read to mean that an entry made under section 2289 . 
_ Revised Statutes gives to the entryman a: preference right of addi- — 

tional entry whether such original entry was made either before or 

alter the date of an application. for designation of the same land. — 
Upon mature consideration, I am convinced that it was not the pur- 
_ pose of Congress to permit the right accorded to a petitioner for the 

designation of land to be defeated by one who thereafter makes an 
original homestead entry of adjoining land. To so hold, would be to | 
invite entries in advance of designation, over large areas for the pur- 
pose of securing preference rights of additional entry, resulting in a 
defeat of the claim under the application for. designation. | In in- 
- stances where there is no application for designation, the statute 
plainly gives the entryman. a preference right, but this is because no 
_ other right exists of prior initiation. An application for designation 
conforming to the statute creates a right of entry upon designation of 
the land and this is a preferential right in the same sense as the right 
given by section 8. In the one case, when the designation i is made the 
right relates in point of time to date. of the application for designa-_ 


- tion; in the other, to the date of the. original entry. Under aoe : 


| alee of construction the first in time is first in right. 
You will give this letter due rae, 


i 


MILITARY SERVICE—ACTS OF JULY 28, 1917, AND FEBRUARY 
| 8, ‘1919. | 


Ixsrevorions, 


[Cireular No. 646. a 


a | DEPARTMENT: or THE Lavrenton, 
GENERAL Lanp Orrion, 
Washington, dD. C., June 4, 1919. 


Resins: AND RECEIVERS, Usa SraTEs Lanp Ontos: 
In applying credit for military or naval service in connection with 


_. final proofs on homestead entries you will make no distinction be- 


_ tween the Act of July 28, 1917 (40 Stat., 248) and the Act of Feb- | 
- ruary 25, 1919 (40, Stat., 1161); i. e., if the claimant has had two > 
years: railteny service, he will only be required to comply with the 
law as to residence for one year and cultivate a sufficient area to ~ 


od 
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_demonstrate his good faith’; it he has: only o: one ‘year’ *g military: service, ’ = 


the must eomply with the law. as to residence for two ‘years. and. eulti- _ 
vate at least one-sixteenth of the area the second year. ~ Li, however, ef 
the- soldier. delays the submission of proof beyond the period of resi- 
dence required, the cultivation necessary for the years clapsing So 
before the submission of proof must be shown, .- eo. ee 
| a | | Cray fi STEN; Pee 
| Commissioner, oF 
ae oved: : om 
: ALEXANDER T. VocErsane, 7 ee. 

| a First Assistant t Seeretary. £2 


/SEWELL a KNAPP. Le 
Decided dune’ ve 1918, | 


rang SernortoN—Acr or: june 16, 1880—Juntsprorion. oa 
AS the granting. act of. June 16,- 1880, expressly provides. that ‘lection: . 
thereunder shall be duly certified to the State: by the Commissioner of the . 
-. General Land Office and “approved by ‘the Secretary of the Interior, ” such > 
‘ approval operates. to pass the fee ‘title to the State; thereafter the juris- : 
' diction .of: the Government is at an. end, and so Jong as that certification — 
and approval are outstanding it is without power: 1 allow. any BpppeaHoo 
for or entry of the land involved. : : , 


Ve OGELSANG, First Assistant adechiee’ 

» Sewell-A. Knapp has. appealed. from the Commissioners decision. 
of September 15, 1917, affirming the action of the local officers in 
their rejection of his: mnineral pariah 010080, for the. Belleville i: 


placer mining claim. | | 
The Belleville placer claim covering 100 acres was, scan ie to the 


‘ek located. August 11, 1904, by said eee end seven others. - *., 


The location embraced fie Sw. 3 SE. + SE. 4 +, SE. 4 SW. 4 SE. 4, . 
Sec. 3, NW. ¢ NE. i NE. 4, NW. 4 NE. 4, NW. + SE. 4NE. 4, and 


ON. 4 1 SW. t NE. 4, Sec. 10, T. 4 N., R 34 E., M. D. M., Carson City, . - | 


N evada, land district. By various ‘conveyances the apparent owner-— 
ship of the claim passed into the hands of said Knapp, who, on April — 


9, 1917, filed mineral application therefor through: BR. ‘Porter, his. 


attorney in fact. - On the same-day. the local officers rejected the ap- 
plication “for the reason. that the portion of land applied for in — 
Section 10 (90 acres) was approved. to the Stateof Nevada * * #% | - 
The applicant promptly appealed to the Commissioner, urging that. 
the said certification to the State was a nullity because of the mineral a 
character of the land. Objection to favorable action on the appeal 


. was presented by. those claiming under the patent issued Dy the ae = 


in 1904, for the NE. z of. said Sec. 10. 


_ 1 Sée- deeision on: petition, ‘page 156. 
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oe The cons ace found fiat aaa NE. 1 See: 10, had. ‘been selected : ; ean 
a “by the State of Nevada on September 30, 1890, pursuant. to the act of —— 


June 16, 1880 (21 Stat., 287), in partial satisfaction. of the grant — pee 


ee 2 - there “mada; which is nomena: designated as the 2 000, 000 acre — 
grant, and that such selection was approved under date of April 12, 


* 1901, in list No. 83, and was certified to the State of Nevada on 
April 28, 1901. The Commissioner concluded that the legal title to 
. Ss the Beound was outstanding, and consequently that the Land Depart- 

-- ment had no authority to entertain. the mineral application as to the. _ 


ee - land in said. NE. 4,. See. 10. The Pelee o of the - application : as to 7 
that: area was affirmed. | | 
‘Appellant, relying” upon “section 2449, Raviead Statutes, tokens 


- that the certification to the State was null and void. on account of the . 
mineral character of the land and that the State’s patent conveyed no 
title to its grantee. He asserts that the legal title is still in the . 
~~ United States and that his mineral application. should be recognized 


_ and allowed. Counsel representing the Argentum Mining Company | 

of Nevada and the - Belleville Tailings — Association, claiming in 

privity with the State’s title, opposed the contentions and Ras a aa 
put: forward by the appellant. . | | 


The record, consisting of the mpploa oi on | papers, ic various s briefs coe 
and ex parte affidavits and exhibits filed, has been examined with 


care. Therefrom it appears that the et | contains a deposit of - 
tailings from two mills. located thereon, These mills. were operated - 


pe continuously from about. the year 1876 to 1893. The tailings still 


coun 


oe used the following language: 


remaining are upon the same quarter section where they were origi- — 
nally deposited. On behalf of the. applicant for patent it is not 
affirmatively or satisfactorily made to appear that the mill operators 
and their successors have ever abandoned or ceased to assert. claim to 
and ownership of these. tailings. On the contrary, there is much i in 


the record tending to. show that the former owners of the ores and . 
mills, and their successors in interest, have continuously asserted. ° 


: : lain and. control of said tailings deposits. and have protected them : 


- from trespass and. depletion. Natural conditions existing on the Jand : is 
in connection with a railway. embankment. have served to confine and. oa 


Si impound, it 1s estimated, over r 100 ,000 tons ca toilings uyen the area me, 





In connection with this point ie Nevada case of Ritter v. , Lynch | 


et. al. (123 Fed., 980, 985), which involved a deposit of vaulmes. es 


| ‘Virginia City, Nevada, ; 1s applicable. 7 . 


Judge Hawley, in the course of his opinion rendered in that ; , es, i 


~~" 


- Abandonment is a “question of intent, to be determined by the special facts in. | 


ie any given case, In order to constitute abandonment of the right of possession 
. which. the defendant had acquired,: there. would have to be shown a clear: and: 
ae Mnequivocal act or acts of the eu eee a determination on their pare to 


a Yee tay 
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| surrender their right to the cferece There must be the concurrence of the 
‘{ntention to abandon: and the actual relinquishment of the property, and of their 
right, dominion, and control over it.. The record clearly shows—independent of - 

-.. the testimony of Mrs. Lynch. that she had never in any manner, shape, or form . 
intended to abandon or release her claim to the tailings—that the property was 
never abandoned by the defendants. ‘The facts disclosed by the record are, in” 
my opinion, sufficient to show that the defendants have preserved their owner- 
ship of the tailings and possession of the land upon which they were im- 

| pounded, and that plaintiff did not, by his acts, acaUne any right or title thereto ; 
as against the defendants. 


Thus at the very threshold of this proceeding the ‘oplionats is met | 


with a question as to the placer manernligatiene of the ground and as — | 


to its availability in any event in connection with his asserted placer = 
mining location. Not until these matters are determinéd in his_ 
favor can the Pppveation: as preeented be allowed and passed to pu 
lication.. 7 


The two drauaals below have held bak the tracts in said Sec. 10 os 


are nonpublic lands, not subject to application and patent. The act — 
| of J une 16, 1880 (21 Stat., 287, 288), in part reads as follows: 


» Seer2. “The lands herein granted shall be selected by the State authorities of | 
said State from any unappropriated, non-mineral, public land in said State, in 
(>), quantities not less than the smallest legal subdivision; and when selected in 
“ } ‘conformity with the terms of this act the same shall be duly certified. to said st 
. State by the Commissioner of the General Land Office and approved by the Sec- . 
. retary of the I nterior.>s (Italics supplied.) . | | 
Sec. 3. The lands herein granted shall be disposed of under such laws, rules, 
and regulations as may be prescribed by the legislature of the State of. Nevada: | 
Provided, That the proceeds of the sale thereof shall be dedicated to the same . 
_ purposes as heretofore provided in the grant of the sixteenth and thirty-sixth 
7 sections made to said State. 
Section 2449, Revised Statutes, in cabnes provides that ioe 
lands had been ‘granted to any State by a law of Congress, and where — 


such law does not convey fee simple title or require patent, the list — 


which is certified by the Commissioner of the General Land Office 


_ shall be regarded as conveying the fee simple of the lands that are of 
the character contemplated by the act and intended to be granted,— — 


* oe OF @ but where lands embraced - in such - lists-are not of the character. ae 


embraced by such acts-of Congress, and are not intended to be granted thereby, 

aN the lists, so far as these lands are concerned, shall be perfectly null and void, 

Ks - and no right, title, claim, or interest shall be conveyed thereby. “i ; . 
In his opinion of November 19, 1915, the Attorney General tae 
occasion to consider and discuss the question of certification under 

that section in connection with the school land-grant to the State 

of Colorado. In the course of that opinion the sn OEASY General - 


said: | | 
| Tiasmuch | as the granting acts under. consideration did not convey the title é 
Wika of indemnity school lands and did not require patents to be issued therefor; 

, the Commissioner’s certificate in this case was authorized and. its effect: is 
ange - governed by this section of the Revised Statutes. But the list under considera- | 
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tion also-bears the approval ‘of thé Secretary of the Interior: That fact leads 


me to observe that this statute does not say that certificaion: by the Commis- 


 gfoner . shall be the. exclusive method of passing title, but. only: says that his - 


certification shall have. that effect, where title fs not. conveyed. or patents igs 
required by the grant. It is therefore pertinent to inquire whether there is 


7 any law authorizing the transfer of title in such cases by approval” of the Secre- 
: tary. If the grant in this case had authorized the selection of. indemnity school 


lands’ “ subject to- ‘approval by the Secretary of the. Interior,” as in a similar 


grant to California (act of March 8, 1858, sec. 7; 10 Stat.,.247), or “with the - 
approval of the Secretary of the Interior, ” as in the grant to ‘the Dakotas, $a: 
: Montara and Washington (act of February 22, 1889, sec. 10; 25-Stat., 679), | 


: IT should be constrained. to hold that the ‘approval of the Secretary passed the — 


‘ 


aa 


title without regard to the Commissioner’s certificate:and unaffected by section 
2449: of the Revised Statutes. (Mullen v. United States, 118 U. ‘8. 271, 23, lie 
Johanson 2. Washington, 190 U. S., (179, 184.) . 


- It will be noted. that the granting act. of June 6, 1880, ie. 


apreacls requires the approval of the Secretary. According to the — | 
Attorney General’s opinion such approval pursuant to the granting 7 
-act. operates to pass the fee title to the State. Therefore, in the. | 


case at bar the legal title to the land in said Sec. 10 has passed out 


of the Government. and thus it no longer has: any jurisdiction. or 


authority over the same, ‘and so long as that certification and ap- 
proval are outstanding 1s without newer to allow any application 


or entry for the land. 


The appellant has cited certain decisions. nae authorities tending 
to” support his views and has also. called attention to the Nevada 
Statutes which provide for a reservation of minerals from patents 
issued by the’State. However, in view of the above, it is-obvious © 
that such decisions and local laws can not have the effect of rein- 
vesting the United States with legal title to lands already conyeyed, 
in the absence of proper legislation by Congress authorizing revest- 


ing of title. 


The record suggests two other Shiecoas to hs enieeal applica 
tion. In the power of attorney from Knapp to Porter executed and. 
acknowledged November 6, 1916, and recorded November 20, 1916 
(four months’ prior to the filing of application), the former con-— 


veyed and granted to the latter an undivided seven- -eighths ‘interest 

in and to the placer mining locations situate in said SE. 4, Sec. 8, 

sand NE. 4, Sec. 10, which description includes the land covered. by 
the application. Porter i is not a patent applicant, and Knapp upon 


the record at the date of filing Dosa only an undivided one- 


; eighth interest: in the claim. 


There. is also found with the papers certified copies of findings se 


| fact, conclusions. of law anda default judgment, all dated December _ 
5B, 1912, 3 in the case of the Rhodes Mining Company v. The Belleville 


Placer Mining Company, from the District Court of the 1st Jtdi-_ 


cial District of the State of Nevada, in and for the County of 
| anus The last-named corporation was the: successor to and sub-— 
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_. stituted for &. A. Knapp. et al., the snel defendant in ‘the eet 
‘who claimed and asserted an adverse interest in said NE. 4, Sec. 10; 


. The court adjudged the plaintiff to be. the fee simple owner and 2 | 


entitled to possession of the premises and all the tailings. thereon, — 
-and it was decreed that the defendant and its predecessors had no — 
right or title therein and that the defendant be perpetually enjoined © 
from.claiming or asserting any right, ‘title or interest in and to the | 
land and the tailings. The plaintiff 1 in the action set up title under — 
the patent from the ‘State of Nevada... On March 19, 1917, in the~ 
District Court of the 7th Judicial District .in and jon the County. 
of Mineral said Knapp obtained against the Belleville Placer Min- 


ing Company, sole defendant, a decree-adjudging that the convey- ~ . 


ances made by him and his associates of the Belleville placer claim | 
to one Tuynch and the conveyance by Lynch to said company be can- - 
celed and held for naught. It will be observed that this decree was 
entered upon a default long after the Rhodes. Mining Company ob- 
tained judgment. and that such company was not a party to the - 
action. Knapp’s claim of title and his showing with respect to 
ownership of the asserted Belleville placer claim are, therefore, in. 
a most unsatisfactory state. 7 
The Department finds that further disdission of the record is un- 
necessary. ‘The. judgment of the Commissioner affirming the Bejee: 
tion of the mineral application as to the area within said NE. 4, Sec. . 
10, T. 4 N., R. 34 EE. M. D. M. “5 1S clearly correct: and is hereby 


afl med. 


| SEWELL A. ‘KNAPP ow PETITION). 
Decided June Qk, 1919, | 


stare SELECTION—ACT June 16, 1880, : 
As approval by the Secretary of the Interior, upon dines cer tification, of a se- 
~ lection made by the State of Nevada pursuant to the act of June 16, 1880, 
- operates to pass the fee title, the land involved is not thereafter within the 
jurisdiction of the United States. __ 
STATE SELECTION——MINING Crarm—Revestine Tree, 2s, 
“An act of the State of Nevada, permitting ‘mineral prospecting and location of ti 
- mining claims upon lands duly certified to the State, can not have the effect : 
of reinvesting the United States with legal title to lands already conveyed, 
in the absence of proper legislation by toa sumone the revesting of . 
title = * | 
‘DECISIONS ‘DISTINGUISHED. 
_. Cases of Heydenfeldt v. Daney Gold and Silver Mining eompaage (98 U.S. 
684); Noyes v. Mantle (127 U. S., 348) ; Burke v. Southern Pacific Railroad 
Company (234 U.: S., 669), and oa 4. Mineral Union et al. (68 Pace, ” 
59), distinguished. 


VocELsANG, First Assistant Societys | ' Pe 
_A motion for rehearing has been filed = Frank R. Been dint : 
ing to act as attorney in fact in the mattér of mineral application 


| eae ree) 11,1904. The NE. 4 of the above Sec. 10 was selected Sep-. - 
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_No: 010080; filed April 9, 1917, ‘at Carson ‘Gity,: Nevada, by. Sewell . 


: A. Knapp, and inicluding, among other lands, certain tracts in the * 
~ NE. 4, Sec. 10, T: 4 N., R. 34 E. M. D. M., which was ordered rejected — 


as to the land in Sec. 10 by ain Departnient | in its decision of June 1, 


1918 (47 L. D., 152). A motion for rehearing filed by the ‘applicant, - 
“was denied F ebruary 7, 1919 [not reported], and the application was - 


rejected to that extent by the Commissioner February 19, 1919. The 


matter will accordingly be. considered as if presented on. a pétition 


for the exercise of: the Department’s supervisory authority. | 
_ The application.was based. upon the Belleville placer location made 7 


tember 30, 1890, by the State of Nevada under the act of June 16, 


1880 (21. Stat. 287). The selection was approved April 12, 1901,. - 
‘and the land certified: to the State April 23,1901. A protest against 
the allowance of the application was filed by the Argentum Mining 


Company and the Belleville Tailings Association, who claimed title 


under the State through certain mesne conveyances. The Depart- 


= 


ment in'brief in its prior decisions took the position that the /ap- 
proval and certification of the land to the State passed the title . 
thereof out of the United States, and that the land was no cena 
within its jurisdiction. 

The: present petition asserts. ean alleged’ defects in ae title 
of the protestants. Even if such defects exist, they are immaterial 
if the prior view of the Department i is correct. 5 

In support of the contention that this Department: has. jurisdic- 
tion to allow the mineral application and grant patent therefor, the 
cases of Heydenfeldt v. Daney Gold and Silver Mining Company 
(98 U. S., 684) ; Noyes v. Mantle (127 U. S., 348) ; Burke v. Southern 
Pacific Railroad Company (234 U.S. , 669), and ‘Stanley v. Mineral 
Union ef af. (68 Pac. 59) are cited. © | 

The case of Heydenfeldt - v. Daney Gold and Silver Mining Cbics 


7 pany, swpra, involved a patent by the State of Nevada issued July 


14, 1868, for lands granted to it in place under the act. of March 21, 
1864 (13 Stat., 832), in support of common schools. © Prior to the — 


survey of the school section there involved, certain parties had gone-- 


into possession of part thereof, discoyered minerals, and claimed it 


; _ under the mining laws. The United States issued a patent for the — 
- mining claim March 2, 1874, and in a coritroversy between the owner | 


of the State title and: ‘the. claaant ‘under the -mineral patent, ‘the 


_ Supreme Court sustained the latter. The court in brief held that. 
minerals were excluded from the. grant. in place to the State, and 

since the land was claimed and known to be mineral prior to the 

_ survey, title to this particular schoo] section did not pass to the State. 
' This is in harmony with the long-established rule of this Depart- 
ment that lands known to be Talneral in pa acter Ries to survey — 
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| sail claimed under the mining laws do not pass under the grant of _ 


section 16 or 36 to a State in support of common schools. 
Noyes v. Mantle, supra, involved the case of a lode known to exist - 
at the time of the filing of an application for a placer claim within, 


whose boundaries the lode was situated. Under such circumstances 


the title to the appropriate area including the lode -does not pass © 
under the placer patent by virtue of section 2333 Revised Statutes. In . 

- Burke v, Southern Pacific Company, supra, the Supreme Court held 

that while mineral land was excepted from the grant to the Southern 


Pacific Railroad Company, the issuance of patent by the Land De- _ 


partment was a determination that the land was of the. proper char- 
acter and that such patent could not be collaterally attacked by a 


_. stranger who had no interest in the land at the time the patent was 
issued. The court pointed out that the appropriate remedy was, if | 


the Land Department had been induced by false proofs to issue such 
a patent for mineral lands, either a bill-in equity on the part of the 
Government to cancel the title, or by a prior mineral claimant in. 
order to have the patentee declared a trustee for him. This decision - 
does’ not support the contention of the petitioner, but in fact refutes 
‘it, since ‘evidently the court was of the opinion that all Jurisdiction 
over the land had been lost by the’Land Department by the issuance 
of patent, or as in this case,-by the approval and certification. 
Stanley v. Mineral Union e¢ al., supra, is likewise inapplicable to © 
the present case. It was decided under an act of the Legislature of 
Nevada approved March 5, 1887, permitting mineral prospecting and 
the location of mining claims upon-lands:certified to the State under 
the act of June 16, 1880, supra. As to this feature, it is clear that the - 
local law of Nevada can not have the effect of reinvesting the United 
- States with legal title to lands. already conveyed, in the absence of - 
approved legislation by Congress authorizing the revesting of the 
title, as was pointed out by the Department in its decision of June 
1, 1918. The entire record considered, no reason is found for dis- 
turbing the. prior- pues 0 of the. os The petition is ac- 
| coedinaly denied. _ Bx s 


ALBERT Ww. C. SMITH, 
April. hy. 1919. 


Treravomens. 7 


RicHT oF Way—RecLamation—Aor: oF Avaust 20, 1890. 
The act of August 30, 1890, reserves. perpetually to. the. United States. an 
easement and right of way through and over all lands west of the one 
hundredth meridian thereafter patented under any of the public-land laws; 
_ and thereunder, in the necessary construction, maintenance, and- operation 
of any ditches, canals,..or laterals for the purpose of irrigation and recla- 
mation of arid lands, the Government is not Hable for damages resulting 
to the land; nor can they be included in the computation of: the’ actual 
value of improvements thereon for which compensation may be made. — 


je 
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| Hanzowsnr, Assistant to the Sciratieas a o ey a ae _ a a 


Tam in receipt of your [Director of the Reclamation Service] | 
‘letter of April 8, 1919, requesting instructions as to a claim for dam- ~ 
ages presented by Albert W. C. Smith. | 

‘Smith upon July 30, 1907, made homestead entry No. 01972 at | 


| Billings, Montana, for farm unit K, or the SW. 4 SW. 4, Sec. 33, — 
 T.3N., R. 29 E., M. M., Huntley Project, returned as containing 40. 
-irrigable acres. At and prior to the entry the tract was traversed — 


by a waste-water ditch running approximately through its center 
‘in a north and south direction; a county road ran along its western 
and southern sides and a lateral ditch along its eastern side, but no 
reduction in the irrigable area of the tract was made by reason there-| 
of. (See Williston Land Co., 39 L. D., 2.) Final proof was made 
. April 20, 1915, the final certificate ; is dated July 27, 1915, but patent. 
has not. yet fapued. The entry is subject to the following provision 
‘contained in the act of August 30, 1890 (26 Stat., 891): | 


That in all patents. for lands her eafter taken up under any of the land laws 
of the. United States or on entries or claims validated by this act west of the 
one hundredth meridian it shall be expressed that there is reserved from the 
lands: in said patent described. a right of way thereon for pence or. canals — 
constructed by the authority of the United States. | %, 


Atter the entry was made another lateral was constructed, crossing 
the tract east to west, on account of which the irrigable area of 
‘the entry was upon October 9, 1918, reduced by 2.8 acres. Upon 
July 8, 1918, the acting chief of construction reported that the value 
of the improvements on the right of way for this lateral was from 
$200 to $250. He further stated : : | 


The new lateral, aside from the fact that it, iopethee with wHereawnte ditch, 
divides the farm into quarters, is objectionable for additional reasons. .The 
slope of the land. is from.south to north, and before the lateral was con- 
structed the entryman was able to irrigate both the east and west half of his 
entry without serious difficulty. It is now necessary, however, for him to . 
irrigate each quarter separately. It has been necessary for him to construct 


an additional head ditch along the north. side. of the newly constructed. lateral. 


Since: the new lateral has a light grade it was necessary that the head ditch 
have a light grade also, or that it diverge from the lateral, which would’ result 
in additional loss of land. * * * | 

It will be obvious to anyone. having ao mrowiedye of land values that the’ 
farm has been damaged a great: deal. more. than the mere value of the land 
taken and the value of the improvements on. the land taken.. It is my opinion 
that, aside: from. the value of the right of way taken, the value of the farm 
has been reduced probably as much as $1, 200. | . 


~The question presented is as to whether snd ieaant duinaoes 
to the tract may be allowed 1 in view of the act, of August 30, 1890, Ps 
| supra. . | | 


\ ~ 
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. By ena act it was the evident jatention’ of Congt ess ; to rane - 
oar petually to the Government an easement and right of way through 


_.and over any and all Jands-west of the one hundredth meridian, that ~ 
the Government might grant to settlers and purchasers subsequent 


to the passage of the act, and to thereby reserve the easement .and — 
_ right of way for the construction, maintenance, and operation of. any , 
ditches and. canals the Government may construct at any time in © 
the future for the irrigation and reclamation of arid lands. ° _ (Green 
v. Wilhite e¢ al, 93 Pac., 971.). The requirement made by the 
_ act as to the future disposition of public lands was known to all,. 
- and all entrymen thereafter acted in the light of that knowledge. so 
charged to them. (United States v. Van Horn e¢ al., 197 Fed.,. 
611, 615.) In a large sense the Secretary of the Interior a building | 
ahd operating these canals acts as the trustee for the settlers, upon 
whom primarily rests the burden of their cost, and into whose hands 
_ their control will ultimately pass. (United States V. Minidoka and. | 
8. W.R. Co., 176 Fed. , 762,771.) _ 
The rights of the owner of an scien are maciniount to the 
extent of the grant or reservation to those of the owner of the soil. 
An easement gives to the owner thereof all such rights as are incident © 
or necessary to the reasonable and proper enjoyment of the easement. . 
Where the easement is not specifically defined, the rule is that it need. “ 
be only such as is reasonably necessary and convenient for the pur- 
pose for which it was created. A grant or reservation of an easement — 
in general terms is limited. to a use such as is reasonably necessary 


and convenient, and as little burdensome to the servient estate as. — 


possible for the use contemplated. In other words, an unlimited con- 
veyance of an easement is in law a grant. of unlimited mensone vic use. 
(9 R. C. L., pp. 784, 785, 786, 787.) 

Under the above nce: it is clear that the United States, Were 
the reservation of the right of way contained in the act of August 30, 
| 1890, has the right to use such portion of the tract entered as is neces- 
sary ‘for the construction, operation, and maintenance of the lateral. 
- The United States isnot liable for damages resulting to land “because: 


it did that which it had a right to do.” (Jackson v. United States, | 


930 U. S., 1, 22.) This is also in harmony: with Secretary Fisher’s - 
: ‘eericdons ‘of November 9, 1912, as to certain homestead entrymen a 
in the Grand Valley Proj ae. in. which he said: ? : 


% * '* “Tam of the opinion that I would not be justified in authorizing the 


expenditure of any public money for land damages to these entrymen resulting = 
from the construction of such a canal, But it does not seem to be the intent — 


of the statute to ‘confiscate the actual value of. improvements on lands subject | 
_to such a reserved right of way. In determining the value of the improvements: 
consideration should be given to their actual cost and to the cost of replacing. 
them with others of equal value, but no element of land damages should he 
welded in the computation. 


~ 
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2 our are ‘accordingly advicsd that Mr. Smith may: be compensated oe S 


for the actual value of his improvements, but that no allowance. can 
‘be made. for the resultant deminer to the land. : 


EDWARD C. MOYS, 
‘Decided May 1, 1919. 


NortHERN. PAcrric Apsustman1—AcT OF. Ss ULY 1,. 1808. 


The purpose of the dct of July 1, 1898, was to settle ania: aoteing out of oa 


conflicting claims of settlers.and the Northern Pacific Railway Company to 
lands within the limit of the latter’s grant, and one who long prior. to. the | 
passage of the act had recognized the company’s claim by procuring con- 


veyance of the disputed ‘tract. therefrom for a valuable consideration, does 3 


~ not: come within the purview of the’ said act. 


ay NortHERN Pactric ApsusTMENT—ACT oF ji ULY 1, 1898. 


One who abandons settlement on a tract in conflict | with the ‘Northern 
Pacific Railroad - Company: under its grant, and thereafter: exhausts his | 
homestead’ right by. perfecting an entry under the general ‘provisions of the 
homestead laws, is not entitled to. any adjustment . ener the provisions. of 
_ the act of July 1, 1898. | - 


VocELSANG, First Assistant Seoretary: 


This ‘is an-appeal by Edward: Cc. Moys froin: tig iadicione of thie 
Commissioner of the.General: Land Office of. December 7; 1918, ‘re- 
jecting his petition for the. adjustment under ‘the provisions: vot the 
act of July 1, 1898 (80 Stat. 597), of his alleged claim to the canceled 
portion of his Walla Walla liomestead entry No: 5959, 

The tracts with respect to which the adjustment is sought are “the 
N. 4 SE. 4 and. NE. 4 SW. 4, See. 5, T. 14-N., R. 43 E., W. M. From 
the recitals contained in the. Rhetter appealed from it appears. that 
these tracts together with the SE. } SE.} of the same section were 
included in a preemption filing made by Moys in November, 1883, 
based on a settlement alleged to have been made September 15, 1877. 
- The area is within the indemnity limits of the grant by the act of » 
July 2, 1864 (18 Stat. 365), and the joint resolution of May.31, 1870 
- (16 Stat. 878), to the Northern Pacific Railroad now Railway Conte 


pany. May 20, 1884, it was selected by the company as indemnity, — - 


as per list No. 3. “The local ‘officers rejected Moys’s filing for the 

stated reason that the land was a part of an odd-numbered section 
within the limits of the withdrawal of February 21, 1872, for the | 

benefit of the company. On appeal from such rejection the Com- | 

missioner; by decision of January 17, 1889, reversed the action of the — 

local officers on the ground that. the withdrawal did not affect the 

- status. of lands. within the indemnity limits of the company’s grant.. 


He held that Moys having made the. filing prior to. the date: of the ss | 
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re company’ s esdigcuion: had. a siperior right to the land ¢ as avainet the | 
company. On appeal by the company that: decision was affirmed by 
the Department August 6,.1894. By letter of December 8, 1894, the 


Commissioner declared the decision of the Department to have be- 


come final and pursuant to the Commissioner’s instructions Moys was 
notified that he would be allowed thirty days within which to male 
‘application for the land. | 


.  _In the meantime and on November 28, 1992, Moye made homestead oie 
_ entry of certain lands in the Coeur d’Alene land district, Idaho, but. 


on October 29, 1894, he relinquished the same and on May 9, 1895, 


filed in the Walla Walla local office his preemption declaratory state- 7 ie 


ment for the above-described tracts in section 5. oe and by — 
_ the Commissioner’s decision of June 6, 1895, the company’s selection | 
_ of the tracts was canceled. October 19 1897, Moys changed his pre-. 
-emption filing to said homestead ° entry No. 5659 and on October 7, 


1899, csubitiitted final proof thereon showing continuous residence-on | 


the land from the fall of 1877, except for ‘the years 1891 and 1892, 
when he swears he was “ off and on” the land. Final certificate 
issued on the entry October 12, 1899. | 
The matter thus stood until ‘ une 2, 1900, when - letter: of that 
date the Commissioner instructed’ the local officers to notify Moys 
that his claim’to the land was within the purview of the said act of 
July 1, 1898, and the regulations of February 14, 1899 (28 L. D. 108), _ 
issued thereunder, and that he would be alléwed sixty days within 
which to proceed in the manner prescribed by the regulations. Moys, 
within the time allowed, filed his election to retain the lands, where- 
upon demand was made upon the company as per Washington List . 
No. 17, to relinquish its claim to the land as required by the act.. In. 
response to said demand the company filed its relinquishment of the 


- ng 4 SE. 1 of said Sec. 5, but declared its inability to relinquish the 


4 SE. 3 “anid NE.. 4 sw. 4 of the section pecauee it had sold said 
tracts to Movs. a 
Jt filed evidence owas that on June 380, 1887, Moys punchaeed = 
from it for a consideration of $416, the aad N. 4 SE. + and that a 
- deed therefor was. delivered to Moys at the time of the purchase; 
that on the same date Moys also purchased the said NE. $ SW. 4 for 
a consideration of $720, the-deed to which was executed and deliv-. 
ieee to Moys December 16, 1891. | 
Upon receipt of this cnowine by the company, the Connisons, : 


| by decision of April 12, 1901, held Moys’s final entry as to the said | 


N, $ SE. cs and NE. i SW. ee for cancellation for the stated reason - 
that: 


| Moys was claiming: under his preemption right, and it was not until. after the _ 
£. final decision in his favor that he applied to transmute his preemption - ‘to a) 


It is thus shown. that auting all of the fine: of his contest. with the company, a a 


“ . 
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- homestead; but at: no. time: ‘during the controversy ala he disclose to this. office a5” 
that he. had. purchased the N. + SE: 4 and NE. 4. SW. i of: his claim from. the — 


company; which. fact is now for the first time made known to it. This purchase 


made aftei the assertion of his claim, and while his right was sub judice, was ‘8 


an abandonment of: the claim, and a settlement of the controversy. with the 


company to the extent of. those tracts, and I must rule that to that. a his _ | 


homestead claim should be. canceled. 


- Respecting the SE. 4 SE. 4, Sec. 5, it was held that on pave 


ts ‘apparently maintained his right and claim thereto, was entitled to 
relief under the provisions of the- said act of 1898. No appeal hav- — 
ing been filed from this action, the Commissioner by decision of May 


10, 1902, canceled the final certificate and entry as to the said N. 4 
: SE. 4 and NE. 4 SW. 4, Sec. 5, and on the same day reinstated the 


s 


| aang s said List No. 3 and these tracts were patented to the com-— 


pany November 14, 1902. The well as to the SE. 4 SE. ts Sec. 5 was | 
oa to-Moys August 29, 1902. 

“March 27, 1914, Moys under the provisions of section. 6 of the act 

| 6 March 2, 1889 (25 Stat., 854), made additional homestead ony 

03205 for the N. 4 SE. 4 and NE. + SW. 4, Sec. 82,7. 14 S., R. 42 E., W. 

-M., Vale, Oregon, Jand: district, which he subsequently “amended. SO 

as to describe the N. 4 SW. 4 and NW. 4 SE. 4. In connection with 


his application to make such entry he filed an affidavit executed by © 


him November 24, 1908, wherein he recited the making and com- 


of said Sec. 5 and also averred that he settled upon the land included. 


- in his Coeur d’Alene homestead entry’ within six months from ‘No- 


vember 28, 1892, the date of the entry, erected on the land a dwelling 
house '14 by 16 oe and resided ere tor a period of about four 
months. 
The. apie on for adj ustment of the ae to the area first. ae e- 
inabove described was filed on or about June 6, 1918, and is based on 


the stated ground that there was a pending conflict between Moys’ Ss 


homestead entry and the railroad selection on January 1, 1898, 


which, it was argued, is the only requisite for adjustment: prescribed - 
’ by the act of 1898; that. the claim being within the purview of the — 
act, the entryman was entitled either to receive a patent to the land - 


under his homestead entry or to relinquish it and select other land; 
- 12,1901, that the entryman’s right with respect to the land under the. 


the railroad company. 

The grounds assigned by. the Coniiiions: for. ne Rieions of 
the petition for. adjustment were (1) that in view of Moys’s purchase 
from the*company of the 120 acres in question long prior to the 
pesseere of the _ oy 1898, there was At ane: date of the act no con- 


~~ 


pletion of his Walla Walla homestead entry 5959 forthe SE.}SE.4 


and that the Commissioner erroneously held in his decision of April oe 


act of 1898, was aifected ‘by the fact that he had ee it. om ne 
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flict between Moys and the company for Pee eee and that fe act 

can have no application to a controversy that had been settled long 

before its passage; (2) that Moys having acquiesced for more than 
sixteen years in the decision of the Commissioner canceling his 
entry as to said 120 acres, can not. now be heard to question its cor-. 
_rectness; and (8) that having availed himself of the privilege of 
7 making and completing an additional entry under section 6 of the 

said act of March 2, 1889, thus evidencing an abandonment of what- ~ 
ever settlement slam he may have previously had to said 120 acres, — 
he is now in any event precluded from claiming the benefits of the. 
act of 1898, for the reason that he was-not entitled to exercise a right 
of additional entry under the act of 1889, and at the same time main- © 
tain a right to transfer his alleged claim, to the. 120° acres to other. 
lands under the act of 1898. _ | - 

In the brief filed i in support of the appeal, it is’ dipped that if the 
petitioner waived anything by virtue of his purchase from the rail- 
road company, it was only. ‘such. right as he had at the time of the: 
waiver; that six years thereafter he made homestead entry of the 
land ‘and that that entry was of record January 1, 1898, and con- 
stituted a claim to-the land at that date; that while the company’s 
selection had then been canceled, there was nevertheless a possibility 
that it would be reinstated or that the company would, resort to the 
courts, and that this possibility gave rise to such a conflict of claims — 
‘between: the petitioner and the. company as would bring the case 
| within the purview of the act of 1898. 

In Humbird ¢ét.ai. v. Avery ef al. (110 Fed. , 465) the court at page 
468, after setting forth the provisions of the act of 1898, said: 
“The obvious purpose of this act was to provide a certain, speedy, and equi- 
table way in which all contr oversies between the railroad grantee or its suc- 
cessors* and. purchasers or settlers upon - odd-numbered sections within the 
place or indemnity limits of the land grant, who claimed. by color of any law of 


. the United States or any ruling of the Land Department, should be settled and 
adj usted without contest or litigation ee in the Land PepHENRER or in the 


courts. 
And in Humbird v. n Avery ae U. 8. , 480) the court at page 499, 
said: | 


“Obviously, the first inquiry should be as to the object and scope of the act 
— of 1898. Upon that point we do not think’ any doubt can be entertained, if 
_ the words of the act be interpreted in the light of the Situation, as it actually 
was at,.the date of its passage. Here were vast bodies of land, the right and: 
title to which was in dispute ‘between a railroad company holding a grant of 
' public lands, and occupants and purchasers—both sides claiming under the 
United States. The disputes had arisen out of conflicting orders or rulings of 
the Land Department, and it became the duty of the Government to remove the 
difficulties which had come upon thé parties in consequence of stich orders. — 
The settlement of those disputes was, therefore, as the Circuit Court said, a- 


_ 
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matter of public concern. If the disputes were not accommodated, rhe litigation 
in relation to the lands would become vexatious, extending over many years. 
and. causing great embarrassment. In the light of that. situation Congress 
‘passed the act of 1898, which opened up a way for an adjustment upon princt- 


ples’ that it deemed just and consistent with the rights of all concerned—the ” 8 


Government, the railroad grantee, and individual claimants. 


Clearly therefore, there must not only have been a conflict between 
claims of-the classes named in the act, but a controversy or dispute 
between the company and a settler or. plireliaser claiming under color 
of title or claim of right under a law of the United States or a ruling -- 
of the Interior Department to bring the case within the scope of the 
act. There was no controversy or disput whatsoever on January 1, 
1898, or at the date of the act between the petitioner and the com- 
ees The petitioner had long prior thereto recognized the claim. 
of the company to the land by purchasing it from the company for a 
substantial consideration and taking deeds therefor. . Furthermore, 
after such purchase the petitioner abandoned whatever settlement 
claim he had previously asserted to the land and according: to his own 
admission, established his residence on the land embraced -in his 
Coeur d’Alene homestead entry made in 1892, thus electing -for the 
time being at least to rely wholly upon whatever title to the land he 
had acquired from the railroad company. It is true that without.a. | 
knowledge of all the facts, the Land Department canceled the com- 


.. pany’s selection of the land and permitted the petitioner to make 


~ homestead: entry thereof and that that entry was intact at the date of 
the act thus giving rise to a technical conflict between the homestead 
claim of the petitioner and the claim of the company. Both of said . 
claims, however, were then merged in the petitioner and upon the 
cancellation of his entry he continued to assert title to: the land 7 
under his deeds from the company. oe 

But even if the petitioner’ s claim to the land it been one that on 
the date of the act was subject to adjustment under the act in ‘the 
manner now sought, his right to such adjustment was forfeited when 


he made, in 1914, the Vale, Oregon, additional homestead entry for — 


120 acres under the provisions of the act of 1889, and ee the | 
same. The last proviso to the act of 1898 reads as follows: | 


All qualified settlers, their heits or assigns, who, prior to J anuary fir St, . 
‘elghteen hundred and ninety- -eight, purchased or settled: upon or claimed in: good 
faith, under color of title or claim of right under any law of the United States 
or any ruling of the Interior Department, any part of an odd numbered .section 


in either the granted or indemnity limits of the land grant to the Northern Pa-. | 
cific Railroad Company to which the right of such grantee or its lawful suc- — | 


 eessor is claimed to have attached by. definite location or selection, may. in lieu 
- thereof transfer their claims to an ‘equal quantity of public lands surveyed or | 
unsurveyed, * * * -and make proof therefor as in other cases provided ; and 


.in making such:proof, credit shall be given for the period: ‘of their: bona fide resi- 


| dence and amount: of their fe aa) upon their respective’ ‘claims in the 


r —_ 
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said granted or ‘aerials limits of the land grant to the said Northern Pacific — 
Railroad Company the same as if made upon the tract to which the. transfef _ 


is made. an 


Under said proviso a Adiiestead settler or entryman upon: or foe 
land within the railroad limits to be entitled to transfer his claim to 
‘other lands and complete the same must bea person who was quali: . 
fied to assert and maintain such a claim not only at the date of the 
act but at the time the transfer is sought to. be made for the act per- 
mits proof to be made on claims so transferred only “as in other 
cases provided.” By. section 2298 of the Revised Statutes which is a 
part of the chapter relating to homesteads it is provided that “no 


person shall be permitted to acquire title to more than one quarter- 3 


section under the provisions of this chapter.” 7 
By section 6 of the act of March 2, 1889 (25. Stat., 954), pursuant 7 
to which the additional entry at Vale, Oregon, was made, it 1s pro- 
vided that every person entitled under the provisions of the home- 
stead laws, to enter a homestead, who had theretofore complied or 
“who should thereafter comply with the conditions of said laws and 
who should ‘have made final proof thereunder for a quantity of land 
less than 160 acres and received the receiver’s final receipt therefor, 
shall be entitled under said laws to enter as a personal right so much 
additional land as added to the quantity previously so entered by him: 
should not exceed 160 acres, but that in no case should patent issue 
for the land covered by such additional entry until the person making 
the same should have actually, in conformity with the homestead: 
laws, resided upon and cultivated the lands so additionally entered 
-and otherwise fully complied with such laws. In making the addi- 
tional entry: and completing the same to patent, the petitioner ex- 
hausted all of his rights under the general provisions of the home-. 
stead laws. ‘Being thus disqualified from acquiring title to. any more » 
‘Jand under said general provisions he is for the same reason dis-_ 
qualified from transferring to other land and completing, under the 
provisions of the act of 1898, any settlement claim under the home- — 
stead law that he may have once asserted to the land here in question, ie 
_ For the reasons stated it must be held that the: petitioner is not. - 
entitled to any adjustment under the provisions of the act of 1898, — 
with respect to the land included: in the canceled person of his . 
Walla Walla homestead entry. | i 

_ The decision of the Commissioner is s accordingly affirmed. 


EDWARD G,. MOYS, 


7 Motion: for ‘rehearing of departmental deeion: of May : 1; 1919, 
47 L..D., 161, denied by Assistant Secretary mia J ae 91, 1919. 
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“PAYMENT OF WATER-RIGHT CHARGES BY ENTRYMEN. IN MILI: 
| a TARY SERVICE—ACT OF MARCH 8, 1918, 


Insravcrions. 


DEparTaenr OF THE Inrertor, 
 Uwnirep States RecLAMATION eaten 
| Washington, D. 0. , May 16, 1919. 


To ALL Frenp Orricers OF THE RECLAMATION SERVICE: 


‘1. Section 501, Act of March 8, 1918 (40 Stat., 440, 448), provides | 
as follows: | 


“That no right to any. public lands initiated or aequired. prior tO entering 
Iilitary service by any person under the- homestead | laws, . the. desert-land 


laws, the mining land laws, or any ‘other Jaws of the United States,-shall be — 


forfeited or prejudiced by reason of his absence ‘from such land, or of his 
: failure to perform any work or make any improvements thereon, . or to do any 
other act. required by any such law during the period of such sevice. : Nothing 


- In -this section contained shall be construed to deprive a person ‘in military 


service or his. heirs or devisees of any benefits. to which. he or they: may be | 
entitled under the Act entitled ‘“‘An Act for the. relief of. homestead, entrymen 
or settlers who -enter. the military or naval service of the United . States in ~ 


time of war,” approved July twenty-elghth, nineteen hundred and seventeen ; 


the Act entitled “An Act for the protection of desert- land entrymen who enter 
the- military or naval service of the United States in time of war,” approved 


- - August seventh, nineteen . hundred and seventeen; the Act entitled “An Act to ° 


_ provide further for .the national security and defense by stimulating agricul- 
ture and facilitating the distribution of. agricultural products,” approved 
_ August tenth, nineteen hundred and seventeen ; the joint resolution “To relieve 


the owners of mining claims who have been mustered into the: military or 
naval service of the United States as officers ‘or enlisted men. from per forming. — 


assessment work during the term of such service,” approved July. seventeenth, 


nineteen hundred and seventeen ;. or any other Act or resolution of Congress: . 


- Provided, That nothing in this section contained shall be construed: to limit or 
affect the right of a person in the military service to take any action dur ing 


his term of service that may be authorized ° by law, or the regulations of the 


_ Fnterior Department thereunder, for the perfection, defense, or further asser-- 
tien of rights initiated prior to the date of entering military service, and it shall . 
be lawful for any person while in military service to make any Affidavit or — 


a submit any proof that my. be required by law, or the practice of the General. 


Land Office in connection ‘with the entry, perfection, ‘defense, or. further asser- 
tion of any rights mitiated pricr to entering military service, before the oflicer 


.- in immediate command and holding a.commission in the branch of the-service. - 


in which the party is engaged, which affidavit shall be as binding in. law. and 
with like penalties as if taken before the Register of the United States Land 
Office. 7 | a a 


» Me Under the act of suly 28, 1917. (40 Stat.; 948), aaah aati 7 

‘js protected from any contest on the ground of abandonment by 
reason of his entering the military service. (See also General Land 
- Office Circular 564, August 22,1917, 46 L. D., 174). Under section. 
501, Act of March 8, 1918, quoted above, a homestead entryman’s. 
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right. is not’ to. be “ forfeited or prejudiced ” » by. reason of his. failure 
to do any act required by any law during the period of the military 
service, Under this provision he is excused from the payment of | 
charges accruing during the period of such service if he so desires, — 
his liability: therefor being suspended in the meantime. (In this 
_ connection’ see Opinion, Attorney General, October 18, 1910, 39 L. D., 
322, and also 39 L. D., 327-834.) Otherwise the yates user after the ; 
completion of his military service, would be confronted with not only 
the then cur rent charges but also all charges accruing during his 
military service, placing a heavy immediate burden upon him which 
might greatly prejudice his ability to perfect his entry and water- | 
right: application. While the owners of-private land covered by a 

-water-right’ application are not éxpressly within said section 501, 
since the private lands are presumably irrigated as an incident io 
the irrigation and ensuing ‘disposition of the. public land, the | same 
rule is applicable to them. a 
Be Congress has not- extended any rélief. to such water users. as ‘to . 

- defaults in the payment of construction and operation and main- 

tenance charges ‘together with the penalties’ imposed by ‘sections 3_ 
and 6 of the reclamation extension act of August 18, 1914 (88 Stat., 
686), accruing prior to their induction into the military service. 
- Such water-right applications are subject to forfeiture or cancella-— 
tion if there is a default under the law at the beginning of the. mili- 
‘tary service. The Department, however, will not exerécise its power. 
of forfeiture or cancellation during the military service, and will 


defer action toward. such forfeiture and cancellation or the institu- 


tion of any suit for the recovery of the amounts in default.and the 
_ penalties until the expiration of the military service. Under. Sec- . 
tion 501, supra, the penalties arising under’ said sections 8 and 6 of 
the reclamation extension act upon such “prior . defaulted construc- 
tion or operation and maintenance charges will not run during the 
period of the military service. . 

4, The homestead entryman under the aie ‘section BOL is ier ; 
from paying the construction charge accruing ‘during the period of 


his military service, and this same rule applies in the case of an 


owner of private land.. As to these the duration of the’ inilitary 
service will be excluded from the period fixed for the annual pay- 
ments of such charges in sections 1 and 2 of the reclamation exten- 
sion act of August 18, 1914, as the case may be. The operation and 
maintenance charge is an annual charge for each year, and simi- 
larly may be paid: by the water user after his discharge from the 
military service, the time for the payment thereof being oo ex- 
tended by a period equal to his military service. . .— 

. §, The usual bills should be sent: under. the provisions of. the vari- 
ous s public notices and regulations to all. holders of “project a 


AT] PE eONe RELATING TO THE PUBLIC LANDS. == 169 


ae have. enlisted in “the military service. These bills should be - 


. accompanied by a statement that the same are -subjéct. to the pro- 
visions ofthe Soldiers’ and Sailors’ Civil Rights Act of March 8, | 
1918 (40 Stat., 440, 448), and by a copy of this circular letter. | If -_ 
~ payment is made, no further action is necessary. If payment is not 
made, however, the project managers should write a special letter 
to each holder of project land in . the military’ service tyes him. 


| that: 


+ (a) The construction charges accruing ‘during the er of his 
military service will be put over until the expiration of the. twenty- 
year period for making such payments and, | | 


‘(6) The time for payment of the. operation and anim snanes mo 


: charges due at the time he entered the military service and also those — 
charges which accrued during his military service, will be extended 
from the date of his discharge for a ‘period ean to his military 
service. 

6. Section 500 of the Sciaians and Sailors’ Civil Relief Act, cited 
in circular letter No. 762, is not applicable and these instructions 
supersede said circular letter No. 762, which is hereby vacated. | 


Morris Bren, 
. so Acting Director. 
Approved: = 
_Joun W..HALLOWwELL, - 
| Assistant to ) the. & Seoretary. 


-” 


INDEPENDENT LEAD AND COPPER COMPANY - ve LEVELLE (ON 
REHEARING). 


Decided May 16,1919. 7 - 

Minne Location —COnARAcTER or LanD—JURISDICTION. | | | 
The mere’ fact that a tract of the public domain is covered by a eiatae 
location does not deprive the Land. Department of its jurisdiction and 
authority, until issuance of patent, to investigate and adjudicate the facts 


| _ establishing the character of the land, or the status of aay: “claina asser ted 
. thereto under the public-land laws. 


| Mintnc LocaTION—CHARACTER, OF Tine yuaenieaoe: 


It is the peculiar function and duty of the Land Department to investi- — 
- gate and determine controversies involving the character of land arising 
- between mineral locators and agricultural | claimants ‘pr eliminary to the 
issuance of patent, and in such cases.the intervention of a local court is | 
useless, except to preserve the status quo or to protect the ‘proper ty. 


VocELsanc, First Assistant Secretary: 


The Independent Lead and Copper Cinnany iv filed a ie 
for rehearing in this matter, in which the. Department, by. derision 
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of March 13, 1919 [not reported], decided that the company’ 3 alleged | ; 
_ prior lode iocsuons and an approved mineral classification under the 
act of February 26, 1895 (28 Stat., 683), did not withdraw or reserve. 


the land from homestead entry by Thomas Levelle, and that a hear- --_ 


- ing should be ordered upon the protest of the company, which, — 
although technically defective, was sufficient to. ates that a tr acts: 
Involved were mineral in. arene nee | | 
On September 5, 1911, Thomas Levelle made Homestead entry 
06136, which was_ amended ‘on June 7, 1918, so as to embrace the — 
E. 4 W.4 1, Sec. 88, and-on April 30, 1915, rinde additional enlarged 
| homestand entry 011607 for the NE. 4, aid Sec. 33, T. 11 N., RR. 4” 
- W., M. M., Helena, Montana, land district. - Final proof upon both 
entriés was made August 6, 1918, and held suspended in the en _ 
office to await the disposition: of the company’s protest. : 
The original protest filed August 6, 1918, averred that the awd | 
was mineral in character, that it was sabrarsdl: in lode mining loca- 
tions owned by the company, antedating the homestead entries, and 
that a suit in ejectment had been instituted against Levelle to deter- 
mine possessory right to the land.. This ‘protest was rejected. by the 
local officers. On August 27, 1918, an amended protest was filed, 
in which it was asserted that the land was included in an approved 
- mineral classification under the act of February 26, 1895, supra, and. 
by reason thereof was withdrawn from homestead appropriation and 
reserved and set apart for disposition under the mineral land laws. 
The questions of law suggested have been herein determined ad- 
versely to the protestant company. The present motion sets forth - 
that the-Department erred in ordering a hearing, as that is an er- 
roneous mnethod for determining the character of this land and will 
be a useless proceeding for the reason that any adjudication affect- 


ee. ing title will be absolutely void and “in excess of jurisdiction ”; and 


further that it was error not to recognize a “distinction between ap- 
-propriated and unappropriated land. In the brief it is contended | 
that an approved mineral classification under the act mentioned by 
the terms of the law itself, and under the decision of the Supreme 
- Court of Montana in the case of Thomas v. Horst (54.Mont. 260; _ 
169 Pac., 731), is final and conclusive and binding: upon the Biers 
of the ind Department, and further that the mining locations con- 
stitute a grant. (Silver Bow Mining and Milling Company v. Clarke, 
“5 Mont., 378; 5 Pac., 570), withdrawing the land from the public 
domain ana reo ahe jurisdiction of the Department and preclude — 


the recognition of any subsequent agricultural appropriation, The =~. 
. protestant maintains that the only action. for the Land Department _ te 8 
to take is to ascertain the priority of the mining claims and there- frig me 


apes cancel the nouieateue entries, | 
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From the passage: of the act. of February 26, 1895, ‘supra, until be | 
| present time, the Department has never given a ances classification — 
thereunder the force and effect contended for by the company. 
Such a classification has been considered as of the same effect as a 
mineral return by a Government surveyor. See instructions (25_ 


- L. D., 446). In-the case of Adnah M. — ( L. D., 110, 112) 


the Dep artment said: 


The supposed mineral Gamiioea was only for the purpose of facilitating | 


¥ administration of the Northern Pacific Railway . Company’s grant. and no wise 


affected the real. character of the land, nor™ barred question by anyone else _ 
than. the railway company. The proofs to be submitted by one seeking to. 
enter the land are simply those which a. homestead applicant: would have be 
‘dee ‘and differ in no respect therefrom. - : i: 


Numerous prior decisions rendered by the Department of similar ; 
import-are there cited. 
The Ninth Circuit Court of iene in ites case of yack v. United 


' States (188 Fed., 535, 543), involving a timber trespass, was called | 


upon to consider this matter, and that court used the following 
language: ef | | | 


It is assigned as error that the court: ‘refused to instruct. the jury that the 
government was bound by the classification made by the mineral land com. | 
mission, and could not be heard to impeach such determination by asserting 
that the land was not mineral. The Secretary of the Interior construed the 
act of February 26, 1895, very soon after it was passed, as intended to facilitate 
the adjustment of the grant of land to the Northern Pacific Railroad Company, 
- by enabling the Secretary of the Interior to ascertain without delay what | 
lands within the limits of the grant to said company in the states of Montana 
and Idaho were mineral in character, and excepted from the ‘operation of the 
grant.. The Secretary also determined that the classification of land as mineral . 
under the act did not prevent the Land Department from making such disposi- 
-tion of the land as. would be proper upon a subsequent showing that the land 
was not in fact miner ‘al. 25 Land Decisions, 446, 447; 26 Land Decisions, 423, 
424. This construction of the statute has been the law of that Department 
' upon this subject for nearly eight: years, and as: far as we are advised, it has - 
not before been questioned. The contemporaneous. construction of a statute 
by those charged with its exécution, especially. when it has long prevailed, is — 
entitled to great weight, and should not be disregarded or overturned | except 


4 for cogent reasons, and unless it be clear. that such construction | is erroneous, - 
‘ United States v. Johnston, 124 U. S., 236, 253, 8 Sup. Ct. 446, 31 L: Ed. 389... 


We find no reason advanced in the defense to this action for holding that the _ 
- construction plated open the BIE ey eae Pec of pee erioEss errone- : 
‘ous. | | _ - } | 


The case of Thomas 2 v. poi: supra, relied upon by. counsel, was — 


one-in which the plaintiff: having located certain lode claims upon ~ 


an odd-numbered section, sought to have the holders of the legal 
7 title under the subsequently issued railway paten declared trustees 
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for him. In the « course of the opinion t the court said (169 Pac, 73, 
183): | 


The classification having been completed, the officers of the Land Depar tment — 


.. were not authorized or permitted thereafter to examine into the character OF a 


land for which patent was applied, but by reference: to their records they deter- 
mined from the classification made. ‘whether the. particular land. was miner ‘al or. 
nonmineral in ‘character. 7 


The language used. while of. a general. nature must ae ee in 
the light of the facts and conditions presented by that case. The re- 
sult reached by the court was to sustain the action of the Land De- — 

partment in issuing patent to the railway company for the land. The. 

“case isnot necessarily applicable to: the particular facts and circum- en 
_ stances presented by the case at bar. __ : 7 
_ _ The mere fact that a tract of the public domain is covered by a 
mining location does not deprive the Land Department of its juris- 
diction and authority to investigate and adjudicate the facts estab- | 
lishing the character of the land or the status of any claim asserted _ 
thereto under the public land laws. « Such jurisdiction exists until 
patent has issued. In the case of Clipper Mining Company v.. Eli 
Mining and Land Company (194.U. S., 220, 223, 2934), which was'a 
_. suit involving an adverse claim, the ‘Supreme Court of the puted ; 

: States said in part: | 7 


- Undoubtedly when the Hseateant rejected the. application for a patent it 
could have gone further and set aside the- placer location, and.it ean now, by . 
direct proceedings upon notice, set it aside and restore the land to the public 
- domain. But it hag not done so, and therefore it is useless to consider what 
. rights. other parties might then have. * - 

The Land Office may yet decide against the validity of the lode locations and 
deny all claims of the locators. thereto.- So also. it may decide against the 
placer Jocation,-and-set. it . aside and in that. event all rights resting. upon such 


i location will fall with it. 


‘See also the cases of J. B. Nichols and Oy Smith (461 L. D. ,20) and 
HLL Yard ‘et al. (38 L. D., 59). 

It is the peculiar function and duty of the Land Department. to in- 
vestigate and determine controversies involving the character of land © 
arising between mineral locators and agricultural claimants prelimi- 
nary to the issuance of patent. In-such cases the intervention of.a 
local court is useless, except in.order to preserve the status quo or to. 
protect the property. “The Land Department is a special tribunal 
| created by law for the.purpose of determining the conflicting claims 4 
arising over the public land.” Thomas v. Horst, supra. 
The Department. finds no reason. to modify or disturb the conclu- | 
sions reachéd in the decision renderd upon. oe and the motion 
for peneene 2 18 hereby denied, | . 7 ; 
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-ESROM ‘TIBBETTS. 
‘Decided May 22, 1919. 


NATIONAL Forest ‘Homusteap—Occupancy . ‘Unper Spisiae: ‘Use. ‘Pemom—Act 
OF JUNE 6, 1912. oa ’ i 2 


Prior lawful occupancy of’ land: within. a rn forest under a - special 
use permit, ‘by one who, subsequent . to enactment of the. statute of June 


«6, 1912, procures the. listing and homestead entry thereof under the act of. | 
— June 11, 1906, is not. settlement or residence within the. purview of the 


act of March 4, 1918 ; and such entry. ean only be perfected ° under: the . 
_ pr ovisions of said act-of June 6, 1912. . | ‘ 
2 Voarnsane, First Assistant Secretary: 


_ By decision of June 22, 1918, the Caninaoner of the General | 
Land Office rejected the fires. -year final proof submitted December 


OT; 1917, by Esrom Tibbetts on his homestead entry, made December — : 


80, 1912, under the act of June 11, 1906 (84. Stat., 233), for the - 
SE. 2 “Bee. 24, T. 32 N:, R. 34 W., . Kalispell Montana; ‘land district, 
on the ground that the cultivation shown was instifficient to warrant 
final proof and patent. Entryman has appealed to the’ Department. | 
The land is within the limits. of the Kootenai National Forest, 
created August 13, 1906, and the: plat of-survey of the land wae. 
filed in 1906. Upon the application of :Tibbetts the land -was listed. 


under the act of June 11,1906, but prior to date of listing a special 


use permit was issued i him, March 15, 1910, and since October. 
_ 6, 1906, he has resided continuously upon the: land: The homestead 
- improvements are valued at $1,500. Three acres of land were culti- 
vated during the years 1913 and 1914; 6.acres during the years 1915 
and 1916, and 8 acres-during the year 1917. The act of June 6, 1912 
(37 Stat., 123), applicable to the case, requires the cultivation of one- 
| anieen dy of the land during the second year of the entry, and not. 
less than one-eighth beginning with the third year of the entry, and — 
> until final proof, but provides that the Secretary of the Interior may, _ 
“upon a. satisfactory showing, under rules and tegulations prescribed -_ 
| by: him, reduce the required area of cultivation.” © _ | 
Favorakle reports upon the claim have been made by a special | 
agent of the General Land Office and by the District Forester, the 
Jatter,, however, suggesting: that claimant. be. required t to submit final 
five-year proof instead of three-year proof. | eo — 
- - The entryman applied for reduction of the area of eulivacons 
under the act of 1912, supra. Upon consideration of his application, — 
a special agent of the General Land Office reported that the principal 
obstacle to cultivation was the timber upon the claim, consisting © 
largely: of lodge pole’ pine; with a limited amount of other pine, — 
. larch, and-cedar, but that’ if cleared about 60:per cent -of the land 
would be oe na Roreupeny, and under the ceecin: then es. 
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7 force, the Commissioner of. the. General Land Office rejected the se 


application for reduction of the area of cultivation. 
-The suggestion of the forest officer that applicant be dliswed to. 
- make proof and obtain patent under the so-called five-year homestead 
_ law, i.e, the law in force prior to June 6, 1912, which requires no 

specific are of cultivation annually, i is based. upon the theory that 
the entryman has. resided upon the land since, 1906, and that conse- 
quently he would be entitled to make the suggested. proof, However, 


his homestead entry was not made until subsequent to the enactment  ~ 


of the statute of June 6, 1912, supra. Five-year proof could only be _ 
- permitted in such a case under the act of Congress of March 4,1913 — 
| (37 Stat., 912, 925), which permitted persons | oe 


| who may have established residence upon unsurveyed lands (which are ‘subject : : 


to homestead. entry) prior to the passage and epprivat of the act of J une sixth, 
. nineteen hundred and twelve, a ee, | | 


a to perfect their claims under a law existing at the time of the_ 


establishment of residence. 
_. The lands here involved can not be said to i been. ay ect to — 
homestead entry” at. the time Mr. Tibbetts established his residence — 
thereupon under the special use permit. They were a part of the 
national forest and not subject to entry, and while his occupation 
was regular and lawful under the special use permit, and as between 
the United States and the entryman he might be accorded credit for 
residence under the circumstances and prior to the actual entry of the, 
land, he can not be held to have been a settler or resident upon Jands 
subj ect to homestead entry within the purview of the act of March 4, 
1913, supra. Consequently, he can not be permitted to make Anal 
_ five-year proof, but. must. perfect his claim, if at all, under the pro- " 
visions of the act of June 6, 1912, supra. at 
Since the denial of his application for reduction of: the area a 


. cultivation, and since the decision of the Commissioner of the General - 


‘Land Office, holding his entry for eancellation, the Department has 
modified paragraph 5 of the regulations of Noveriber 1, 1913 (42 
‘L. D., 514), so that the holding that the area of cultivation will not. 
be reduced because of expense or difficulty of removing, standing - 
timber shall not apply to lands with a growth of “stumps, brush, 
lodge pole pine, or other valueless or nonmerchantable timber” which. . 
will prevent. the clearing and cultivation of the prescribed. area. 
‘Instructions of December 24, 1918. (46 L. D.,.509). : : 
The character of this land and of the timber thereon, as set forth 
in the entryman’s proofs and in the report of the speciel agent of the 
General Land Office, is such as to bring it within the purview of 
the amended regulations just cited and to warrant and justify this 
. a particalarly in view of the nym s good faith‘as to — 
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residence and improvement, in. reducing the area’ of: cultivation. _ 


*S 7 Accordingly, under the authority of the act of June 6, 1912, and of 


_ the regulations cited, the amount of cultivation required of this » 
_ entryman is ‘reducted to 8 acres during the years 1913 and 1914; 
6-acres during the years 1915 and 1916, and 8% acres during the year 
1917, the decision of the ‘Commissioner: reversed, and the case re- 
| manded j in order that patent may issue, if otherwise regular. | | 
Departmental decision .of April 21, 1919 [not reported ];. in. this 


ease, which-reversed the decision of the ‘Commissioner upon different 


- grounds, but also reached the conclusion that the final proof § should 
‘ ae 1s HekeRye set aside, recalled, and vacated. 7 | 


es 


REGULATIONS FOR THE SALE OF. ‘UNSOLD AND UNRESERVED ; 
LOTS AND TRACTS IN PABLO, TABOR, AND D’ASTE TOWNSITES 
. IN. THE FORMER FLATHEAD INDIAN RESERVATION, MONTANA, ; 


_Ixsrevortoxs, 


Dennen OF THE oc 
| Washington, D.C. yey 2h, 1919. 


- THE ComaissronEr OF THE : GENERAL. OFFICE: 

Under the provisions of the act of June 21, 1906 (34. Stat., 854), 
you are directed to cause the unsold and unreserved lots and tracts in 
~ the Towns of Pablo, Tabor, and D’Aste townsites in the former Flat- 
head Indian Reservation, Montana, to be offered for sale at public | 
outcry under the supervision of the Superintendent of Opening and 
~ Sale of Indian Lands, at not less than their appraised value on the — 
dates, at the pe in ‘Re manner and, under the terms hereinafter 
prescribed. 

Time and Pics of Sale —At ie places andi eas with ihe 
dates mentioned and continuing tliereafter from day to day, Sundays — 
- and holidays excepted, the lots and tracts i in the several towns will be | 
- offered for sale as follows: Pablo, June 28, at Pablo; Tabor, June. 24, 

at Tabor; and D’Aste, June 25, at D’Aste. — | | 
Manner—Bids may be ‘had either in person or by agent, but not: 


by mail.nor at any time or place other than the time and place. when 


the lots and tracts are offered for sale hereunder, and any ‘person 


<= may purchase any number of lots and tracts for which he is the high- © 
est bidder. Bidders will not be required to show any qualifications as 

to age, citizenship, or otherwise.” If any successful bidder fails to © 

_ make the payment required on the date of the sale, the lot or tract ~ 

a awarded to ae shall be. peonored sors sale o on the — ies | 


f 


a : Pa 


176 "DECISIONS RELATING TO THE PUBLIC LANDS. Evol. 


“Daren Payments will be required as ‘follows’ No. lot or - tract 
will be disposed of for less than $10, and any lot or. tract sold for $10. | 
- must be paid for on the day it is sold; the minimum of $10 and at: 


least 25 per centum of the bid price of each lot or tract sold for more 


than $10 must be paid on the date of the sale, and the remainder, if _ 


_the price bid is $50 or less, within one year from the date of the,sale; : , 


if the price bid be over $50 and less than $100, 75 per centum of the’ 
~ cost may be divided into two equal payments due, respectively, one 
and two years from the date of the sale; if the price bid be $100 or ~ 
more, the 75 per centum remaining unpaid may be divided into three — 
equal payments, due, respectively, one, two, and three years from the — 
date of sale. No entry will be allowed until payment has been made 


_ in full for the lot, but in case of partial payment the register will 
issue a nontransferable memorandum duplicate certificate showing | 


the amount of the bid and the terms of the sale, and r eciting the right 
of the pu rchaser to make entry upon completing the payments; the 
receiver in such case will issue a memorandum receipt for the money 
paid. Nothing herein will prevent the transfer of the interests se- 
cured by the purchase and the partial payment of the lot, or tract 
by deed, but-the assignee will acquire no greater right than that of 
_ the original purchaser, and the final entry and patent will issue to 
the original purchaser when all payments are.made. — : _ 

Forfeiture. —If any person who has made partial payment on the 
lot or tract purchased by him fails to make any succeeding payment 
required under these regulations at the date such payment becomes 


due, the money deposited by such person for. such lot or tract will - 


be for feited and the lot or tract, after forfeiture is declared, will be | 
subject to disposition.. Lots or tracts remaining unsold at the close 
of sale or thereafter declared forfeited for non-payment of any part 
of the purchase price under the terms of the sale will be subject. to 
private entry. for cash at their appraised value. . 
_ All persons are warned. against forming any combination or agree-: 
| ment which will prevent any lot or tract from selling advantageously 
or which will in any way hinder or embarrass the sale, and all per- 
sons so offending’ will be prosecuted under section 59 of the. Criminal 
Code‘of the United ‘States, which reads as follows: | | 


« Whoever, before or at the time of the public. sale. of any of the lands of the 


United States, shall bargain, contract or agree or attempt to bargain, “contract, 2s 


or agree with any other person, that the last-named person. shall not bid 
upon or purchase the land so offered for sale, or any parcel thereof; or who- 


ever by intimidation, combination, or unfair management, shall hinder or pre-- 


- vent: or‘ attempt to hinder or prevent, any person from bidding upon or pur- 


chasing any tract of.land.so offered for sale, shall be fined not more than one me a 


thousand dollars, or imprisoned not more than two years, or both.” | 


‘The. Superintendent of the Opening sid: Sale.of Indian . 
will be, and he is hereby, authorized to appraise any unappraised lot 
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or tract or to. cause. any lot or tract to be reappraised which 3 in his 

- judgment is not appraised at the proper amount, and he may reject 

any and all bids for any lot or tract-and at any time suspend, ad- 

_ journ, or postpone the sale of any lot’ or lots, tract or tracts, to such — 
time and apace ane he may deem proper. | | 

| 3 ALEXANDER T. Wocniaonet. 

- First Assistant Secretary. 


c | REGULATIONS FOR THE SALE OF CERTAIN LOTS IN MINNEOTA 
TOWNSITE IN THE FORMER ROSEBUD INDIAN RESERVATION, 
TRIPP COUNTY, SOUTH DAKOTA. . 


7 


_ Ixerrvenions. ta 


Duane OF THE Iyrentor, ee ey 


| | Washington, D. C., ay Py 1919. 
Tan Commisstonzr oF THE GENERAL Lanp Orrice: 


Under the provisions of the act of March 2, 1907 (34 Stat., 1230), : 


you are directed to cause the lots dasirnated from “A” to “ Ss” in- 
clusive in the townsite of Minneota within: the former Rosebud 


- Indian Reservation, Tripp County, South Dakota, to be offered: for 


sale at public outcry under the supervision of ike Supérintendent - 


of. Opening and Sale of Indian Lands at-not less than their appraised 
- yalue on June 14, 1919, and continuing thereafter from day to. day, | 


Sundays and holidays peeapteds at the town of Minneota in the: man- 

ner and under the terms hereinafter prescribed. | 

_ Manner—Bids may be made either in person or by. agent, but 

not by mail nor at any time or place other than the time and place 

. when the lots. are offered for sale hereunder, and: any person may 
purchase any number of lots for which he is the highest bidder. 


- Bidders will not be required to show any qualifications as to age, | 


| citizenship, or otherwise. If any successful bidder fails to make the 
payment required on the date of. the sale, the lot awarded to him 
shall be reoffered for sale on the following day. 

Terms—Paymenis will he required as follows: No lot will be 
disposed of, for less than $10, and any lot sold for $10 must be paid — 
- for on the day it is sold;. the minimum of $10 and at least 25 per 
 centum of the bid price of each lot sold for more than $10 must be 


ia paid on the date of the sale, and the remainder, if the price bid i 1S 


$50 or less, within one year ‘from. the date of the sale; if the price 
bid be over $50 and less than $100, 75 per centum of the cost may be — 
- divided into two equal payments due, respectively, one and tw_ yours 
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from fe date of the sale; if the price bid be $100 or ‘more, the at 
per centum remaining unpaid may be divided into three equal pay- | 
ments, due, respectively, one, two, and three years from the date of - 


sale. No entry will be allowed until payment has been made i in full ; 
for the lot, Lut in case of partial payment the register will issue a 


oneeanetorable: memorandum duplicate certificate showing the ° 


amount of the bid and the terms of the sale, and reciting the right. “ 


. of the purchaser to make entry upon completing the payments; the 


receiver in such case will issue a memorandum receipt for the money 
paid. Nothing herein will prevent the:transfer of the interests se- 
cured by the purchase and the partial payment of the lot, by deed, 


but the assignee will acquire no greater right than that of the érigitial : 


purchaser, and the final entry and patent will issue to the oneal 
purchaser when ail payments are made.” | | 

Forfeiture—If any person who has made partial i ermiett on. the 
lot purchased by him: fails to: make any succeeding payment required 
under these regulations. at the date such payment becomes. due, the 
money deposited by such person for such lot will be forfeited and 
the lot, after forfeiture is declared, will be subject to disposition. 
_ Lots remaining unsold at the close of sale or thereafter declared for- 
 feited for nonpayment of any part of the purchase price under the 
terms of the sale will be subject to private any for cash at their ap- 
praised value. | 
All persons are warned against forming any coniination or agree- 
_ment which will prevent any lot from selling advantageously or - 
which will in any way hinder or embarrass the “ale, and all persons 
so offending will be prosecuted under section 59 of the Criminal | 
Code of the United States, which reads as follows: 


o Whoever, before or ‘at. the time of the public. sale of any of the lands of 


_ the ‘United States, shall bargain, contract, or agree or attempt to bargain, con- 


tract, or agree with any other person, that the last-named person shall not bid 
upon or purchase the land so offered for sale, or any parcel thereof; or whoever 
>by intimidation, combination, or unfair management, shall hinder or prevent 
or. attempt to hinder or prevent, any person from bidding upon or purchasing 


' any tract of land so offered for sale, shall be fined not more than one ae li 


dollars, or imprisoned not more than two years, or both. fs 


The Superintendent: of the. Opening and. Sale of Indian ands will 
“be, and -he is hereby, authorized to appraise’ any unappraised lot or 
_ to causé any lot to be reappraised. which in his judgment is not ap-. 
praised at the proper amount, and he may reject any and all bids for — 


oe any lot and at any time suspend, adjourn, or postpone the sale of any 


-_ lot ¢ or lots to such time and place as he may deem proper... ~ 
 ALExaNvErR T. VoGELsanc, 
First. Assis tant Secretary. 


a, DECISIONS RELATING TO THE PUBLIC LANDS. 179 


REGULATIONS FOR THE SALE OF LOTS IN THE TOWNSITES OF 
OMAK, NESPELEM, ASTOR, AND INCHELIUM, IN THE FORMER ~ 
COLVILLE INDIAN RESERVATION, AND KLAXTA, IN shea = 93 


| FORMER: SPOKANE INDIAN RESERVATION, WASHINGTON, 
" Ixsmvermons, 
‘DurarrMenr | OF THE Lwrenror, 7 


| | Washington, « dD. C., Mt ay 24 1019. 
| Tia: Comnitsstonmr OF THE Gunerat Orricn: 


Under the provisions of the act of March 22, 1906 (34 Stat. 9), 
you are directed to cause the unsold and indoser ved lots in the eon _ 


sites of Omak, Nespelem, Astor, and Inchelium within. the former 


Colville Tadian Reservation, Washington, and under the. provisions. — 


of the act of May 29, 1908 (35 Stat., 459), to cause the unsold and 
unreserved lots in townsite of Klaxta, j in the former Spokane Indian 
_ Reservation, Washington, to be offered for sale. at public outcry — 
tinder the supervision of the Superintendent of Opening and Sale. of 
_ Indian Lands, at not less than their appraised value, on:the dates, 
at the places, in the manner, and under the terms. hereinafter pr e- 
scribed. | 
Time and place of sie Ouiale at Omak j aay 53 Neale at’ Nes- 
pelem July 10; Astor at Astor July 14; and Tnchéliuin. and Klaxta 
‘at Spokane, Washington; July 17,1919, besmmee on the dates men- 
tioned and continuing. fhareatier from day to. day, Sundays and 
holidays excepted, as long as may be necessary. 7 
| Manner.—Bids may be made either in person or by agent, bit not 
- by mail nor at any time or place other than the time and place when. 
the lots and tracts are offered for sale hereunder, and any ‘person — 
may purchase any number of lots and tracts for which he is the high- 


~- est’ bidder. Bidders will not be required to show any qualifications 
as to age, citizenship, or otherwise. If any successful bidder fails 


- to make the payment required on the date of the sale, the lot or tract 

awarded to him shall be reoffered for sale on the following day. 
Terms —Payments will be required as follows: No lot or tract. 

_ will be disposed of for less than $10, and any lot ¢ or tract sold for $10: 


- must be paid for on the day it is sold; the minimum of. $10 and at 
east 25 per centum of the bid price, of seek lot or tract sold for more : 
than $10-must be paid on the date of the sale, and the remainder, it _ 


the price bid 1 is $50 or legs, within one year from the date of the sale 
if the price bid be over $50 and less than $100, 75 per centum of the _ 
~ cost may be divided-into two equal payments due, respectively, one — 


7 ant two year from the date of the sale; if the price bid be oe or 7 nO ge 


” 


~ 
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. more, the 75: per centum remaining unpaid may be divided into three ~ 

' equal payments, due, respectively, one, two, and three years from 
the date of sale. No entry will be allowed until payment has been 

“made i in full for the lot, but in case of partial payment the register — 

- will issue a noutransferable memorandum duplicate.-certificate show- 

ing the amount of the bid and the terms of the sale, and reciting the . 
- right of the purchaser to make entry upon completing the payments;-. 


the receiver in such case will issue a memorandum receipt for the: 


money paid. Nothing herein will prevent the transfer of the in- 
terests secured by the purchase and the partial payment of the lot - 
or tract, by deed, but the assignee will acquire no greater right than 
that of ‘the canal purchaser, and the final entry and patent will | 
issue to the original purchaser when all payments are made. 
~ Forfeiture—If any person who has made partial payment on the~ 
lot or tract purchased by him fails to make any succeeding payment 
required. under: these regulations at the date such payment becomes 
~ due, the money deposited by such person for such lot or tract will-be 
forfeited and the lot or tract, after forfeiture is declared, will be 
- subject. to disposition. Lots or tracts remaining unsold at the close © 
of sale or thereafter declared forfeited for nonpayment of any part 
‘of the purchase price under the terms of the sale will be ae to 
private entry for cash at their appraised value. | 
All persons are warned against forming any combination or agree- 
ment which will prevent any lot or tract from selling advantageously 
or which will in any way hinder or embarrass the sale, and all per- 
sons so offending will be prosecuted under section 59 of the Criminal | 
Code of the United States, which reads as follows: 


. - “Whoever, before or at the time of the public sale of any of the lands of the | 
‘United States, shall bargain, contract or agree or attempt to bargain, contract, 
. or agree with any other person, that the last- named person. shall not bid upon 
or. purchase the land so offered for sale, or any parce] thereof; or whoever by 
intimidation, combination, or unfair management, shall hinder or prevent -or 
attempt to hinder or prevent, any person from bidding upon or. purchasing any 
tract of land so ‘offered for sale, shall be fined not more than one thousand dol- 
lars, or imprisoned not more than two years, or both.” 


The Superi ntendent of the Opening and Sale of Indian Lands will 
be, and. he is hereby, authorized to. appraise any unappraised lot or. 


tract or to cause any lot or tract to be reappraised which i in his judg- 7 


ment is not appraised at the proper amount, and he - may:reject any 

| and all bids for any lot or tract and at any time suspend, adjourn, 

or postpone the sale of any lot or lots, tract or tracts, to such time 

| and place as he may deem proper. 

Atexanpmr T. anes : 
First Assistant Secretary. 
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CHARLES A, CRANE, 
_ Peciaea May 24, 1919. i, | 


RESERVATION—EXCEPTING CLAUSE 1 IN PATENT. 


Neither the act of March 4, 1918, nor the instructions of January 18, 1916, | 


authorize the withdrawal or reservation of public land, or insertion of an 
excepting clause in a patent. for said land, over which may pass a trail or 
AoAENe of way for a prospective road. 


VocErsanc, Forst. Assistant Secretary: 


On May 20, 1915, Charles A; Crane established and: tas since ‘then - 


- continuously ee | his residence on and fenced a tract of public 


lands which adjoins the aera National Forest and is embraced a 


in the NW. 4. NE. 4, E.4 NE. 4, E.4SE. 4, SW.4SE.4,SE.2SW.4 


and lot 4, Sos. 18, T. 47 N., R. 102 W., 6th P. M., for which, on No- 
= vember’ 20, 1915, ‘he filed his homestead) Geliciaon. ore 07756, 


7 


which was. maiocted by the local office for the reason that the town- : 


ship mentioned was then suspended for.a resurvey. 


Crane’s appeal from the rejection of that application was eae 


before the General Land Office at time the lands again became sub- 


ject to entry, and he then withdrew his appeal and filed anew appli-. 


cation to enter the land which’ was allowed, as Lander 010180, on 


. February 8,-1918, under which a final vertificate was later issued to 
him on final proof filed April 27, 1918. 


Five days after Crane’s entry was allowed, or on : ebaiary 13, | 


. 1918, the Acting Forester. filed 1 in the. General Land Otfice— 


Ake duplicate copies of pareings and field notes of a traverse survey de- 


' fining the location | of a roadway (known as Dick- Creel. Road) crossing: the 


public domain in Township 47. North, Range 102 West, 6th P. M., (including 
public lands and also a part of the Jand embraced in Crane’s entry ) which was 
constructed (italics supplied) by the Forest Service under the’ act of March 4, 


1918 (37 Stat., 828), and is used in | connection with the administration of the | 


Shoshone National Forest. dd 


os Accompanying these papers ¥ was & ietige from the Acting Roredion, 2 
~. addressed to the Commissioner of the General Land Office, and dated | 


February 12, 1918, which contained a ‘request— see Baton 


* * + that a-right of way for the maintenance of this line be served. 


‘and noted upon: the records of your Department, and that there: be excepted 


: from. the subsequent conveyance ‘of the land by. patent said right of way, and 
appurtenances | thereto, in accordance with the opinion (instructions) of the 
First Assistant Secretary of the: Interior, dated January 18, 1916. (44 L., ‘D. 
| oe: J 


med 


On February 25, 1918, the Gentin Land Office, acting on ene as- 
sumption justified by the Acting Forester’s statement, that the road | 


= 


_ 
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had siegete been Cree. posted the “ eae a field ae a 


on its tract books, and Prarie copies of them to the local officers 


with directions that they make proper notations thereof on their. 


~ records and file them “ for future reference should occasion arise.” 


establishment of a trail entirely within the boundary. 


‘It will be noted that the Commissioner did not attempt to comply 
with the Acting Forester’s request “that a right of way for the _ 
maintenance of this line be reserved,” and he did not reserve any - She 
~ part of the lands embraced in Crane’s entry,-or any of the ue | 

—Jands covered by the field notes. 


On July 24, 1918, Crane filed with the Genaral Land Office a pro- 
test “against establishing through his homestead a right of way for . 
forest reserve use of the Dick Creek Road” in which he stated that . 
prior to June 138, 1918, he had no knowledge of the fact that such 
a road was contemplated, and that its establishment and mainte- 
nance over his land would greatly injure him. . 

This protest was forwarded by the General Land Office to the 
Forest Service for its consideration, and in his letter of October 
24., 1918, the Acting Forester said in response to it: 

Mr. Crane alleges that the withdrawal of the right of way should not be 


made because the road has not been constructed, and asks that the survey be 
modified so as to keep it entirely within the boundaries of the National Forest. 


- It is true that no road has been constructed, although it is proposed that at 


some time a road shall be built-along the right of way as surveyed. There: 
is; however, a trail constructed by the Forest Service at some time prior to 
1911, which has been well marked and well used since that year. During the 


fiscal years 1915 and 1916, the sum $512.76 from improyemerit. funds and 


$133.67 from the allotments for statutory and general expense salaries was . 
spent in the maintenance and upkeep of the trail. The route on which the 


. withdrawal was requested in my letter of February 12, 1918, and upon which the 


trail has been constructed, is the only practicable one in that vicinity, and is 
of considerable importance for the accommodation of travel across Section 
18 from one portion of the Forest to another. The right of way connects with 
and forms a part of a stock driveway extending west through the S. 3 S. 4,- 
Sec. 9, and SW. 3 SW. 2, Sec. 10, T. 47 N., R. 108 W., which was withdrawn by 
executive-order on May 9, 1912, and is necessary to allow full ana proper use 
of that withdrawal. It is impracticable to confine the route entirely . to the 
National Forest, since a high ridge and rough rim rocks would prevent the, 
_ Although it is possible to go from the Woods River to the Greybull District 
by another route than that suggested, the distance is thereby increased. one- 
half, and the roundabout . route does not serve the desired purpose. Besides. 
being continually used by Forest officers and the public in general, threé or. 


. four bands- of sheep are driven to and from the summer range each year over 


this trail. It is, therefore, felt that the suggested route is the only practicable 
one, and should not be amended. : 


Upon. receipt of these statements the Commissioner of the General | 


Land Office dismissed the protest wae PuEey aeenuon or | 
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showing, ona the case is now ee ‘this Dépirtment £ for consid- 
eration on Crane’s appeal from that action in which he complains: | 
_ (1) ‘That’ the protest should not have been dismissed “on the mere 


. report of the Acting Forester”; (2) that it was error not to have 


referred “the Whole matter for careful investigation and report by 
- some impartial officer not connected with the Forest Service”; and 
(3) that he should “be deprived of his land, and oppressed by hav- 
ing thousands of sheep forced through his cattle ranch. without ade- 
quate and ample compensation being awarded to him.” | 
- There is no statute or regulation which in terms authorizes: the 
reservation of lands for the specific purposes indicated. The act 


of March 4, 1918 (37 Stat., 828, 843), under which the Acting 


Forester id this road “ was conmericied ” is silent as to the reserva- 
_tion of lands for any of the purposes mentioned in it. It-is merely a 
part of an appropriation act making provision for the general ex- | 
penses of the Forest Service and reads as follows: “For the con- — 


_. struction-and maintenance of roads, trails, bridges, fire lanes, tele- 


phone lines, cabins, fences and other improvements necessary for the - 


proper and. economical administration, protection and development _ 


of the national forests, $400,000.” This provision has been recur- 


~ . rently repeated in a number. of appropriation acts, one of which: 


was referred to in the instructions of peut 31, 1915, a L. “D., 
B59), 
The instructions of Tansey 13, 1916 (44 L, D. , 513), relating’ to 
' roads, and the kindred. instructions of August 31, 1915, supra, rela- 


tive to telephone lines have to do with lands within national forests © _ 


which have been or will be listed for homestead entry and'over which 
roads or lines were constructed before the lands were entered. They . 
. did not discuss the possibility of rights of way over unreserved public. 
lands, or over entered lands located either within or outside of na- 
_tional forests; and neither of these instructions gave direction for - 


~ the actual reservation of any lands. They did no more than to 


safeguard and preserve the interests of the Government by direct- | 
ing the insertion of the following clause in final certificates and 
_ patents embracing lands over which telephone lines’ and roads had a 


. already been constructed : 


Excepting, however, ‘from. this conveyance thet certain talenhone: line. lor . 
road) and all appurtenances thereto, constructed by the United States, over, | 
through or upon the land herein described, and the right of the United States, 
its officers, agents or employees to maintain, operate, repair or improve the 
same so lo .g as needed or used. for-or by the United States. — 


- From this it will be seen that no attempt has been made to pres- 
ently reserve ay of the lands in Crane’ S MOnInYs and that. none ot 
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them nas been reserved, even if entered land could be jawene placed 
in reservation for the purposes indicated. He is, however, under the 
present state of the record embarrassed by the fact that the except- | 
ing clause quoted above will be inserted in his: ‘patent. if no relief 1 is : 
given him under his protest. 

It is not necessary to here consider the: effect of the neon diready ae 
taken on Crane’s rights under his entry, because, even if it be ad- 
mitted that the establishment and use of the trail, or the making and 
filing of the survey did create a right paramount to his, neither of — 


those facts would justify either an express withdrawal and reserva- of 


_ tion of the land, or the insertion of the excepting clause in the patent. 
The regulations of January 13, 1916, on which the Acting Forester — 
relied, can not be invoked for phat purpose because they do no more — 
than to provide for the insertion of the excepting clause in patents 
to land over which roads were actually established before they were 
entered, and do not relate to prospective roads, or authorize the - 
withdrawal or reservation of lands of any kind for such roads; and 
even if it be admitted that the-construction and maintenance of the 
trail over the lands for forest administration purposes would im- 
press the lands with an easement under section 2477, Revised Statutes, 
or otherwise, that fact, which can not be here admitted, would not . 
warrant the Insertion ot the excepting clause in the patent because 
there is no statute requiring such a limitation in the patent, and its 
insertion would not add to the quality of any easement that might 
possibly have already been conferred. . 

This Department has heretofore. refused to insert such an ‘except- | 


ing clause in patents to lands over which rights of way have been 


acquired under either section 2477, Revised Statutes, or the act of 

March 3, 1891 (26 Stat., 1095) ; Douglas County, Washineten (26 

, de D: , 446) ; West Elk Land and Live Stock Co. v. Telck (45 L. D; 

460), and for the reasons there given such a clause should not be | 
inserted in the patent to Crane. — : 

The. decision appealed from is, therefore. reversed,- and. it is 
directed that the notations heretofore made on. the records of the. 
* General Land Office and the local office be eliminated and that a— 
‘patent be issued in this case without the insertion therein of the 
eliminating clause, if there are no. other: reasons whys such a ‘patent 
z should not be issued, ? 


“pr 


_ 
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PARIS GIBSON aT AL. 
: Decided May 29, 1919. 


PRACTICE GOVERNMENT PROCEEDINGS—BURDEN OF Pxoor. | . | 
Where an entry has been regularly allowed upon a sufficient prima facie show- - 
_ ing, or final or other proof submitted exhibiting compliance with the law 
under which the entry was ‘made, the burden is upon the Government. to. 
‘ sustain charges preferred. against such eutLy or proof by a field officer.” | 
DEPARTMENTAL DECISION. XPLAINED. . . | 
Sarah Frazier (41 L. D., 513),' explained. Va ee | 


‘Vocnrsane, First Assistant emery: 


Upon the suggestion of the ae Sones of the General ad. 
Office the Department has reconsidered the above- entitled. case, in 
which by decision of April 1, 1919 [not reported], it affirmed his 
decision dated November 12, 1918, dismissing proceedings instituted’ 
‘by the Forest Service. eet mineral: entry 037318, made March 1, 
1917, at Lewistown, Montana, by Paris Gibson,. Théodore Gibson, a 
Donald Gibson and Mary Gibson for the Boiler placer claim, survey 
No. 9947, embracing 39.486 acres, in the unsurveyed W.% NW. 4, Sec. 
qT. 14 N,, R. 11 E., M. M., and within the Jefferson National Forest. 

The charges preferred wake as follows: — 

1. That a valid discovery . of mineral has not been made upon the Boiler’ 
Placer claim. _ 

2. That the Boiler placer claim is not chiefly valuable for building stone. 

“8, That as much as $500 has not been Seen’ upon, or for the: benetit of, 
the Boiler placer claim. 


4. That title to the-land covered by: the Boiler r placer claim is being sought for 
speculative purposes, 


No reason is found for disturbing the prior ee of the Depart 
_ment that the evidence does not sustain the charges. 


In its brief upon appeal the Forest Service, however, contended 
that the burden of proof was upon the laimbits to refute the charges, 


- citing Sarah Frazier (41 L. D., 518). ‘In that case Frazier made 


homestead entry February 23, 1904, Final proof was submitted — 
June 2, 1909, upon which action was suspended by the register and 
receiver and. the proof referred to the chief of field division for 
investigation because the showing as to residence was not satisfac- 
tory. November 1, 1910, adverse proceedings | were directed upon the 
report of a field officer” upon the charge that “ entrywoman did not 
establish and maintain a residence on the land.” After a hearing. 
- the register and receiver recommended rejection of the proof and 
cancellation of the entry. The Commissioner reversed their action 
but the Department sustained it, stating, _ under the above circum- 
stances: ) | ee oe 
The decision of the ‘Cenanigsionee goes upon the aineiple that ane burden | 
7 of proof is upon he Government, whose officer in this case made a. charge of 


4 


~ 
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nonresidence, to now that: the recs has not complied with the law the | 
statement being made therein that— =~: 2.5 


“there is some ground for. suspicion that sesidente was- not maintained a 


upon the entry to the exclusion - of a home elsewhere. The vestimony, . 
however, is conflicting and: it is not believed that the doubt pengender ed amounts - 
to proof of noncompliance with the law.” | eS 

. This case, however, is one where the entrywoman has made final proof, and,. 


_, in such case, the Department as custodian of the ‘public lands, must see to it a 
that.no title to any part of such land passes out of the Government until the ~ . 


- law has been complied with, and the fact of such compliance must be affirma-__ 
tively established by the one claiming to be so entitled. ? 
7 _ Subsequently, and wpon July 3, 1913 [not reported], First Assist. | 
-ant Secretary Jones advised the ‘Commissioner that. it was not ina 

‘tended by the Frazier decision—_ 7 | 
to. inaugurate a new rule. with respect to the burden of proof, nor i modify | 


- the circular of instructions approved by the Department, governing proceed- - - 


ings on reports of special agents. * i * The rule as: it. existed prior to- 
the Frazier decision will not be disturbed. BOS «i _ 


That rule maybe stated as follows: Where an. entry has been Se 


: regularly allowed upon a sufficient prima facie showing, or final or 
other proof submitted exhibiting compliance with the law under 
which the entry was made, the burden is upon the Government to 


sustain charges preferred against such entry or proof by a field - 


_ officer. (See Franklin L. Bush e¢ aZ., 2 L. D., 788; George T. Burns, 
4L. D., 62; John W. Hoffman, 5 L. Di, is ‘Henvy C. Putnam, 5 L. D..,: 
= os United States v. Barbour, 6. L. D., "439: Perry Bickford, 7 L. D., 
STA: John A. McKay, 8 L. D., 526; Albert H. Cornwell, 9 L. D., 340+ 


and the regulations of Novenbees. 1895, 21 L. D., 367; ; July 16, "1898, wos 


27 L. D., 239; August 18, 1899, 29 L. D., 141; February 14, 1906, 34 
L. D., 4395 June 26, 1907, 35 L. D., 632; September 30, 1907, 36 L. D., 
112. y Where an entry: hae been eels allowed the ordinary eal - 
that one who challenges its validity must sustain the burden of proof 
applies. (See Gonzales v. Stewart, 46 L. D., 85, 88, and also Central — 


- ‘Pacific Railway Company, 46 L. D., 435.) 


When an entryman:has submitted final or other proof aaa ie 
-. entry is also the subject of an adverse report by a field officer. the 

proof should first be examined by the Commissioner. If upon its 
face the proof discloses noncompliance with law it should be held 
for rejection and the entry held for-cancellation or allowed to re-— 
main intact subject to future compliance with law, as the case may 
be, thus making. proceedings upon the adverse report unnecessary. 
~ Should the proof, however, prima facie show compliance with law 
- and the adverse report sufficiently challenges its correctness or verity, © 


or disputes the validity of the entry, proceedings upon ‘the adverse. ea” 


~ report will be instituted. If such proceedings result in a hearing 
the burden of proof to sustain the charges preferred will be upon > 
the Government, in accordance with the views above expressed. 
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The action of the: Commissioner in this case 1s affirmed. and he: 


will hereafter’ be. governed by the within instructions as to adverse ac 


S proceedings upon the report of field officers. The Solicitor for the 
. Department of Agriculture will be allowed. the usual. time to file a 
—_, motion for rehearl ing of this. decision = he. so desires. 


CHARLEY ANDERSON. - 
‘Decided Tune 6, 1919. 


INDIAN dntomonne wore or FEBRUARY 8, 1887. 

While the Indian’s assertion of claim to. land embraced in. an allotment - 
application under section 4 of the ‘act of February: 8, 1887, must be based 

-upon the. reasonable use or occupancy thereof consistent with his mode of 

life, yet in examining the acts of settlement and ‘determining the intention - 
and good faith of the applicant, ‘due and reasonable consideration should. 

be given to the habits, customs, and nomadic instincts of the race, as well. 

as the character. ‘of the land and climate. | 


INDIAN: ALLOTMENT—CHARACTER or LAND. . 
The mete fact that a tract of vacant public land has growing upon it. some 
valuable. timber is not of itself sufficient to prevent its. being taken as an 
Indian allotment under. the fourth section of the act of February 8, 1887. 


INDIAN ALLOTMENT—PERIOD oF TIME: AFTER APPROVAL. | 

| Where a long period of time elapses after approval. of an “Indian allotment 
under the fourth section of the act of February 8, 1887, it will be assumed 
that the Department had. before it ample evidence, both as to the Indian’s 
settlement and character of the land involved, v0 warrant such approval. 


“~. 


Vocnrsane, First Assistant Secretary: . wm 

December 10, 1896, the local land officers. at ‘Beatiies Wei bein: 
allowed an allotment application filed by Charley. Anderson, a Skagit: - 
‘ River Indian, under the fourth section of the act of F oad 8, 1887- 


(24 Stat., 388), or unsurveyed. land described as the NW. 4 , Sec. Doe. : 


. T, 34. N., R. 10 E.. Anderson alleged in his application hed. he had 
- made settlement on the land and that it was only valuable for graz- 
-ing purposes. The application was approved by the Department _ 


January 26, 1909, but no trust patent issued for the reason that ™ a | 


land was at the time unsurveyed.. . . 
August 26, 1918, the Commissioner of the: Ge aisea Cand Office re-. 


plied to a foquiese of the Commissioner of Indian Affairs under date 


of August 7, 1918, to be advised as to the status of a number of ap- 
proved fourth section allotments in the Seattle land district, includ- 


ey ing that of Charley Anderson. The Commissioner of Indian Affairs 


had asked whether there was any objection to the issuance of. trust 


Oe patents on these allotments. In his reply the Commissioner of the. 


: peo) Land Office stated that on March 4, 1908, the Forester of the 


- ies 
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Forestry Service had addressed a number of letters to his office con- 


taining reports adverse to a number of Indian allotments: including 


that of Charley Anderson; that these reports were practically the 


same in every case, namely, that the lands covered: by these allotments 


“were more valuable for their timber than for agricultural purposes - 
and that no settlement or improvements had ever been made by the 


allottees. The Commissioner of the General Land Office — as 


follows: 


This office has advised the Forestry Sarvies on July 24, 1918, that it was as-__ 


sumed that when the Secr etary of the Interior. gave. his approval to these allot- 


ments there was then before him, the correspondence had between this: office | 


and your oflice, relative to same, with the adverse reports of the Forestry 


Service ‘and other cor respondence as-was pertinent to the cases and that such 


appr oval in effect, constituted a determination that the allotments were not to 
be denied on the ground and-for the reasons ‘suggested in the Forester’s letter 
of March 7, 1908, and that this office would, therefore, consider the matter 
closed and the allottees entitled to patents for the lands approved to them ‘by 
the Secretary of the Interior, in due course of officé procedure, after the in- 


vestigation in the field recommended by ‘the Geological Survey, and the survey- 7 
ing of the lands involved, unless it was desired. by them to invoke the attention 
of the Secretary of the Interior to the facts once again and should so advise’ 


this office of such. desire and intention. 
No further. report has been received from ties For estry Service, 


October 19, 1916, a mineral inspector of the General Land Office 


submitted report Based on an examination made in 1914, of the land - 
embraced in Anderson’s allotment. He found the land to be rough, - 


well timbered, and that it had no agricultural. value except for 
grazing; that there were no improvements on the land and no evi- 
dence to show that any were ever made. The inspector interviewed 
Anderson on April 26, 1916,-at which time-the latter stated that 
his allotment was ‘awe by the’ Indian agent: who did not consult 
the Indians as to the land they desired to have allotted ‘to them; 


that the Indian agent did not examine the lands which he allotted — 


to the Indians in that locality but “took 2 ee of common paper 


and blocked out the allotments in a bunch.” This was either in the 


year. 1895 or 1896; that the Indian agent. told the Indians the allot- 
ments were all right and.would make good places for them to live; 


that the Indians supposed the allotments were on one side of Illabot. 
Creek, probably on the northeast side and down near the Skagit 


- River where the land: is better but they subsequently discovered 
that their allotments. were situated on the mountain on the south- 


west side of Illabot Creek. From the inspector’s report: the fact 
appears to be that Illabot Creek flows diagonally through the land 
embraced in Anderson’s allotment 1 in a OEE Oster ay eae into | 


_ the Skagit River. 
The inspector stated in-his report that Anderson: built a shack on 


what he thought was his place about two years after the allotment: 


S 


— 


ae ee 
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was Mae rr then found, after seeing a map,. that he was wrong; = 


=. that after that “he did not build: a cabin or make any improve-. a 


ments on his allotment but did build a cabin on, the SW. 4, Sec.. 2, 


onthe allotment of Julia Sious, his mother; that Anderson told tim 


_he«had never lived on his allotment nor ia he cut any shingle | 
bolts therefrom.. The inspector further stated: “ the theory that’ this,- 
and adjoining allotments were made in a fraudulent attempt to get 
- title to valuable timber lands is not borne out. by the faets, for at 
that time those lands had little or no value for the timber and it - 
was agricultural, and not timber, Jands, that the. Indians wanted. 
Vf any fr aud was perpetrated, it was on the Indians.” 
eee 96, 1917, the. Gotnmiasoner of the General Land Of. 
fice, ‘ ‘in view of the fact that no settlement was ever made on-the 
land embraced in this application, and that the same is shown not to _ 
be desirable for allotment purposes,” recommended that the ap- 
proval of Anderson’s allotment by the Department on January 26, 
1909, be revoked. The Department approved this cesommendation , 
Fane 5, 1918, and the local officers were advised of the decision 
on J anuary 26, 1918,.and directed to notify Anderson that: his 
allotment was held foe rejection subject to his right of appeal to the | 
. Department within thirty days from date of receipt of notice. The 
local officers on July 13, 1918, transmitted evidence of service on 
the Indian agent by .registered letter delivered February 9, 1918, 
_ and-an unclaimed registered letter be to as report- 
- ing no action taken. | 
August 1, 1918, the Camco of ihe: Geaveur Land. Office 
finally rejected Anderson s allotment and closed the case. 
- March 17, 1919, the local officers transmitted an Pao heation by 
Anderson for reinstatement of his allotment and the Commissioner 
-of the General Land Office forwarded the same to the Department 
as an appeal from its rejection. .With the application 1 is an affidavit — 
by Anderson in which he states that he is an Indian of the full 
blood belonging to the Skagit River.tribe of Indians; that he’ was 


-. born on the Skagit River in Skagit County, Washineten, and has > 


_ lived in said county all his life, being the son of Charley Sious and — 
Julia. Sious; that he made settlement upon the land embraced in 
his allotment prior to filing application therefor ; that he built a. 
small: house and established residence on the land: and while he - 
» has not made continued residence upon: the land since the date of 
~ his application he had lived up and down the river as Indians usually 


do, since that date and still resides there; that he was informed : — . 


many years ago that his allotment had pean approved and that — 
he believed his patent. to said Jand would issue in due course of time | 
_ after. survey in the field, which. survey -he is informed -has been 
made within the last thie or four years.. He further states that a 
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portion of the land is agricultural in character and that the whole 
of it, or nearly all of it, is good pasture land and is valuable for - 
pasture and agricul tara purposes when the timber -is removed; 

that he had no knowledge of any proceedings pending against his 
allotment until February 19, 1919, when he was in the local land © 


- office in connection with his deceased father’s allotment and for the _ 


first time discovered that his own allotment had been canceled. with: 


out notice having been served upon him by the Indian agent or any a 


_, other: person. | 
The Commissioner of the General tend Office 0 on iJ anuary 26. 1918, 1a 


in denying an application to contest one of the approved fourth | 
section allotments referred to herein, that to Charley Sious, on the 
ground of failure to make settlement and that the land was timber 
in character, stated in reference to the allotment application: “ inas- 
much as this application was filed more than twenty years ago and 
as the party alleged compliance with the law at that time and as the 
showing made by the Indian was satisfactory to the Department, and 
the allotment was approved April 28, 1908, it-is not thought that an ~ 
affidavit of contest in which the said showing .is controverted should 
be made the basis of a contest at this time.” _ 

The allotment application of Anderson was ‘filed i in 1896, alleging 
prior settlement, and approved bythe local officers. It was approved 
by the Department in 1909. It must be assumed as stated by the 
Commissioner of the General. Land Office in his letter of July 24, 
1918, to the Forestry Service and as intimated by him in the Charley | 
| Sious case that the Department had before it ample evidence both as 
to the Indian’s settlement and as to the character of the land em- 
braced in his allotment to justify its allowance. The law contains no 
| requirement of “actual residence ” on the part of an applicant under - 
the fourth section and in instr uctions promulgated as early as 1903 
(32 L. D., 17), it was held that the mere fact that a tract of land has 
‘growing upon it some valuable timber is not of itself sufficient to- 
prevent its being taken under that section. In the regulations of 


April 15, 1918 (46-L. D.; 345), it was‘stated that in examining the acts . | 


of settlement and seems the intention and good faith of an 
‘Indian applicant under the fourth section, due and reasonable con- 
_ sideration should be given to the habits, customs and nomadic in- - 
stincts of the race as well as to the cs: of the land taken i in 


7 allotment ; and that the Indian’ s assertion of claim to the land must | se _ . 
_ be based upon the reasonable use or occupancy thereof consistent - 


- with his mode of life and the character of the land and climate. 
The only basis for the action of the Commissioner of the General 


Land Office and. the Department 3 in canceling Anderson’: S allotment’ | 
is the report of the mineral Inspector as to.the character of the land =~ 


and as to what 1 was told him in regard to Rceren S settlement, there : 
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being - no legal evidence. furnished as 3 the latter to sipont the 3 in- ; 
spector’ s declarations, deductions and recommendations. It’ is the 


' opinion of the Department in view of Anderson’s ‘present affidavit — 
- that no sufficient reason appears to justify a rejection of his allot- — 


ment in face of its prior approval, which as stated, must-be assumed _ 
to have been made on a showing of settlement and as to the character _ 


~ of the land:deemed satisfactory at the time; and especially in view of > | 
the long period that has elapsed venderizig it well-nigh impossible 


to ascertain the true situation as to the Indian’: S connection with the 
land. . 
The Descent: paarsusl under date of J anuary 5B, 1918, is heite- 
| by revoked, the Commissioner’s action of August 1, 1918, is revorel 7 
; Anderson’s allotment will be reinstated and in the abseniée of other 
objection. patent will 3 issue on 1 said allotment. | 2 = 





INSTALLMENT PAYMENTS REQUIRED IN CONNECTION “wren - 
HOMESTEAD AND OTHER ENTRIES AFTER PERIOD OF MILI. 
TARY OR NAVAL SERVICE. — 


_Ixsravotions. 
2% [Cireular No, 647.) - 


* -Daraemone OF THE INTERIOR, 

7 GeneraL LAanp OFFIce, 
Ho | Washington, dD, sai June 9, 1919. 
ReGrsters AND REcervers, 

Unirep Srates Lanp Orrices: 


Payments required i in connection with sate of ceded Indian Jands | 
and other entries. by those in the military or naval service were sus- 


pended. during the period of such service by section 501, of the ae 5 


of March 8, 1918 (40 Stat., 440, 448). 


No direction was given in Cirealae No. 600° (46 e: D., 383), issued 7 7 _ 
under the said section 501, as to when the said ‘suspended payments trae 


| must be paid, other than the direction that— 


* * * no entries: will be canceled upon ‘fhe. ground indicated (nonpayment © eee 
of sums due) until the expiration of six ‘months after the end of the war and | 


> after the discharge of the entryman from the service unless Such discharge 


shall have occurred at an earlier date, in which case Said six-months’ Period: ea 
—_ will begin to. run from the time of his oe ; 


7 The period of the military or naval service renee not ae con- oe ae 4 
| sidered a part of the aggregate period of time originally allowed. for le 
the completion of installment payments, and the time for making oe 


- ~ such payments. should be appropriately extended. Where the dura- 


aa tion of the military or naval service is one year or less, the time of © 
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easel of each installment maturing. cnn or after thy term. of 


the military or naval service, under. the law under which the entry ee 


was made, will be extended for one year; where the military -or 
naval service is between-one and two years, the extension will be.for 
- two years; and similar extensions will be granted for. longer terms 
of military or naval service. -'The payments so extended will be due 
upon the same day of the year as now fixed, and no-interest will 


in be charged during the period of the suspension of any payment: - 


As to entries in reclamation projects, see Circular, dated May 16, 

7 1919, ee d by | the United States Reclamation Service (47 L. D., 167 )- 
) | ae _CLay ayers = 

— Commissioner. . 


Msieened : 
ALEXANDER T. VoeeLsane, of a. 3 
First Assistant Secretary. 


WELLS AND HEMMERLE (on REHEARING). 
Decided June 14, 1919. 


PRACTICE—APPEAL ¥RoM ACTION OF Local Oiscies 


- The Rules of Practice prescribed for the orderly transaction of the business 
of the Land Department, and for the protection of private rights, do not 
recognize letters to the Commissioner of the General Land Office as appeals 
from the action of the local officers; such appeals must.be duly served and 
filed in the local land office within the peice of time allowed therefor. 


_VocLEsane, First Assistant Secretary: 
John W. Wells has filed an atorinal + motion for. a rehearing under 
the decision rendered by this Department on April 1, 1919 [not re- | 
ported], which rejected his original and sipplamental applications, 
Glenwood Springs 011555, to enter the N. } NW. 4 and SE.’ NW. 4, 
Sec.. 25, and S. 4 NE. + SE. 4, and S. 3 N. 4 NE. 1 SE. 4, Sec. 26, 
TT. 8.N., R. 86 W., 6th P. M., as additional to his. original homestead 
entry, Glenwood ‘Sones: 03020, embracing the SW. 4.NW. 4. a 

‘N.£N. £ NW. 4 SW. 4, Sec. 25, mad tiiee. 4S.4 NW. 4 NE. 4,8 
NE. 1, NW. 4 NW. 4 SE. 4 and N.j N. 4 NE.4SE. 4 » Sec. 26, in 
the same township; under which he made final proof ee June 24, 
1916, and received final certificate dated July 15, following. _ 


These applications were held by. this Departvient to be dikes a 


to the homestead entry, Glenwood Springs 012488, made by Mrs. 
May Hemmerle for the N. $ NW. 4, SE. 4 NW. i 4, Sec. D5, and the 
_NE.Z NE, Ay Sec. 26, which was sustained oy. the decision complained | 

‘of. 
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- Wells’ S additional homestead apoticaton was execiited on. Neon - 
| ber’ 18, 1916, before a United: States commissioner and filed in the ~ 


local ae office on Decemiber 1 following. It was rejected by the : 
register and receiver on December 11, 1916, for the reason that: it: 


bs - failed to include the $ Nwt- NE. 3 SE. 4 4, mentioned above, thus : 
-. leaving the 8. 3 NE. 4 SE. Gai: 26, incontiguous to the lands em--" 


braced in the original: entry, and it did not a the: other tracts a 
embraced i in the application. | 


Notice of the rejection of this ere cad ne aed of 


the moneys he paid under it were received by Wells through regis- 
tered mail on February 12, 1917, and that notice told him that he © 
: would have thirty days. within which to appeal: from that rejection. 
‘He did not appeal, but on February 18, 1917, addressed a letter to” 


the Commissioner of the Genera] Land Office 3 in which he called at- - | 


tention to rejection of his application and asked the Commissioner 
to advise him what to do in the matter, but the Commissioner did not: 
advise him what action he should take, the record in the case not 
being before him. No notice was given by Wells to the register and 
‘receiver that he had written that letter, and no mention was made of 
it on their records. Not having been informed that the matter had 
been taken up with the General Land Office in that informal 
manner, the local officers considered that the lands became subject to 
entry at the expiration of the time given. Wells for appeal and on: 
March 15, 1917). Sid the entry of Mrs. Hemmerle mentioned 
above. 

On April 16, 1917, Wells filed gibi ier or sip alemenial grote 
- to enter, in which the land was correctly described. This application 
was suspended by the local office to await action on his petition for 
the designation of the lands under the enlarged POneeeG law which 
- was filed with his original. application.” 

By its decision of November 13, 1917, the Genel tind Office | 
suspended Mrs. Hemmerle’s entry atid sound that if the lands: 
were finally designated under Wells’s petition the entry would be 


canceled and his application. allowed, otherwise the entry was to be  _ 
relieved from suspension and be permitted to remain intact subject _- 


to compliance with the law. — = 
. The decision of this Department of April 7 1, 1919, on ce Hen: 
marie 's appeal from that action, reversed the. decision below and: 


rejected Wells’s applications on the ground that his failure to appeal 
left the land subject to her application to enter; and a very careful _ 
‘yeexamination of the record, and a serious consideration.of the ques- . 


’ tions involved, not. only shows that that decision was correct. but _ 


discloses other reasons . not mentioned in it why: ells, Ss original, 
-Tns594"- —voL. . 4719 —18 | | 7 
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application ¥ was fatally defective, and could not have been properly 
allowed in the form in which it was presented. 

It can not be correctly said that Wells’s letter to the Commissioner | 
was tantamount to an appeal and saved to him any rights he may 
possibly have had under his application as against a subsequent 


> applicant. 


“The Rules of Practice pieecabed for the orien transaction of the 
business of the Land Department, and for the protection of private 
rights do not recognize such letters as appeals, Rule 47 of those Rules 
| (44 L. D., 404) declares that: Sp ' 

- No-appeal from the action of the a tecaibiee and receiver will ‘be considered 
unless notice thereof is served and filed with the local once Ss: in the manner | 
and within the time prescribed by these rules ; a . 


and Rule 65, which relates particularly to appeals from ae re] jection . 
of ppplicadiona: to enter, provides that: : : 
The party aggrieved will be. allowed thirty days from the receipt of notice 

in which to file notice of appeal in the local land office. The notice of appeal, - 

when filed, will be forwarded to the General Land Office with full report upon 

the case, which should recite all the facts and proceedings had. * * * 

The wisdom of these rules requiring appeals to be filed and rane 
of record in the local land office is fully demonstrated in the present 
case, which shows that the recognition of any other form of appeal, — 
such as a personal letter to the Commissioner, is likely to cause -con- 
fusion in administration, and also to work irreparable injury to subse- 
quent applicants, who are permitted to make entry by the local - 
officers when they have no notice or knowledge that such appeals 
lave been taken. In this case, before she made her application, Mrs. 
Hammerle caused inquiry aaa a search of the records of the Glen- 
-wood Springs land office to be made, and she was informed that no 
one was adversely claiming the land; and so it was that she presented | 
her application and her entry was allowed. Very soon after the 
allowance of her entry, and before Wells filed his supplemental appli- 
cation, Mrs. Hemmerle ‘established and thereafter maintained her 
residence on the land until within about a month before her entry 
was suspended. During that time she, a widow with a small daughter 
dependent upon her, made what was to her a considerable expenditure 
in the sum of $445 in the erection of a dwelling house, the fencing 
_ of 60 acres and the plowing and seeding of 4 acres of the land. Wells 
| has never in any way improved the land. : 

But if Wells’s letter be considered as.an pone or even if he 
had regularly appealed, that fact would not call for the cancellation 
'-of Mrs. Hemmerle’s entry and the allowance of his application, be- 
cause such an appeal would not have given him rights superior to 
hers. The.law under which his application. was presented (section 
8, act of EF February 19, 1909, 85 Stat., 639, as amended by. the. act b of 
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: March 3, 1915, 38 Stat., 956), forbids the allowance of an applica- a. 


tion to enter ohieh amibnabes: a tract, as in this case, that is not 


contiguous to either the lands cover oa in the original entry, or ‘the 
other lands. embraced in the application; and neither the General 
Land Office nor the Department could have sustained the appeal 
_ and. directed the register and receiver to allow the application in. 


the form in which it was presented, and must have affirmed their — 
action in rejecting it.. The most that Wells could have accomplished Zz 
by an appeal under any cir cumstances would have been to have 
secured an order remanding the case with directions to the local — 
office that he be permitted to so’amend his application as to make — 


~ it.conform to the statute: “That action could have been taken,. and 


probably would have. been taken by this Department. through the 


exercise of its sipervisory power, in the absence of an intervening aa 
adverse right; but it would not have been taken if a right such as — 


Mrs: Hemmerle’s had intervened and attached before Wells filed his. | 


supplemental application. 


The most that an appellant i in suk a case as this can demand 2 
a matter of right. is that he receive the judgment. of the appellate 
tribunal as to the correctness of the action of the local office in re- 


jecting his application on the ground on ‘which it was rejected 


(Spalding v. Hake, 34 L. D. , 541); because an appeal from an action 
properly rejecting an application would not have reserved the land 


from entry by others, and make it ‘subject solely to such amended. 


application as the appellant may later present (McInturf v. _ Glad- 


~ stone Townsite, 20 L. D., 93.) 


But aside from these considerations, the record discloses the fact 
that the original application should have been rejected: for the 
further reason that it was not filed until more than ten days after 
‘the date on which it was executed, and could not,. therefore, have 
been properly allowed, under the rule laid down in Race v. Larson 


- (48 L. D., 318), and the directions given by this Department i in its 
regulations of September 8, 1914 (48 L. D., 378). 


There is still another reason why neither the original nor he = 
plemental application could have been allowed in the form in which 


o they were presented, and should have been rejected. 


- The law under which these. applications were presented. deslared | 
that persons, such as Wells was, who had already made final proof 


- under their original entries could not make an additional entry 
-under that act if they did not at the date of their applications for 


the .additional-entry still own and oceupy the lands covered by 


their original entries; and in the regulations issued under that act > 
on April 17, 1915 (44 L. D., 66), this Department said that “a 


statement sWominee: continued. ownership and occupancy must be " 


inserted 1 in has +004 1 in case of pep PhCanene under a act. a - 
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poem iheve meutioned: 4-004, was the fons used by Wells in sail ake 


these applications, but, ‘he failed to insert that statement in either 


of them, and did not in any other. manner attempt to show-that he _ 


at that time owned and occupied the entered land, a showing that 
was absolutely necessary to the allowance of his entry, and without 
_ which it could not have been properly allowed. | 
_ From all this it abundantly appears that. the decision complained 
of was sustained by both the law and the equities of the case, and 
' must be adhered to. To hold othérwise, and cancel Mrs. Hemmerle’s 
entry, would be to do her‘an anyareated and unconscionable wrong, 


a, because she made her entry at a time when Wells had wholly failed- 
to place any evidence either on the local land office records or on the 


land itself by way of improvements that he continued to assert an 
interest in or claim to it after he was notified of the rejection of his. 
application. The motion for a rehearing is. accordingly denied, 
and action will be taken in accordance with the views here eX- 
pressed. 7 7 
 . It-is noted, however that there are think acres of the tad pied 
for: by Wells, the 8.4 Ni NE.4 SE.4 and S.4 NE.4 SE.4, Sec. 26, 
that is not embraced in Mrs. Hemmerle’s entry, and he may be per- 
mitted to make an additional entry for these or other tracts upon | 
the presentation of a proper application therefor, or under a proper 
‘amendment of his supplemental application already filed, if there 
are no controlling reasons to the conttanye: | oe 7 





HEIRS OF ELLA J. CAMPBELL, 
| | Decided June 16, 1919. 
TrMBER AND STONE Act—DraTH OF APPLICANT—RIGHTS OF Hums: 
Where timber and stone application has been duly filed, notice of. proof given, 
| and the purchase money actually paid, the applicant has shown more. 
. than a mere intent to purchase—in fact is in practical effect a purchaser ; 
-. and upon her death under. such conditions, proof by the heirs that the 
law has been complied with should be accepted and patent issued thereon. 
DEPARTMENTAL, DECISION DISTINGUISHED. _ | 
Case of Burns v. Bergh’s Heirs (37 L. D. , 161), distinguished. 


__ VocELsana, First Assistant Secretary? 

July 14, 1916, Ella J. Campbell filed timber fe, stone secant 
014588 for the S, 4 NE. 4, Sec. 4, T. 18 N., R. 2 E., M. ‘P.M., within 
- the Helena, Montana: land district. The land: was appinised: at $200; - 


_ the purchase price was paid by the entrywoman on September 5, 1917, iH 
and final proof was set to be taken on November 28,1917. At that — 


time Mrs. Campbell was suffering from an | illness which resulted i in 
her death on January 7, 1918. 7 


_ . February 6, 1918, Fred C. Campbell, fubahd of the deceased entry- pen 
~ ‘woman, made application to make proof on said entry for the heirs, — 
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7 and ad was ‘submitted by him poet 19, 1918, final certificate i issu- a 


ing on said date. 


February 20, 1919, the Csi tore of the Gana Land Office 
rejected said proof’ said issued an order to show cause why said entry 
should not be canceled. From said decision an appeal is now pending 
before the Department. In the opinion rejecting said proof the Com-. | 
missioner said: 4 3 


In the case of Burns v. -Bergh’s Heirs (87 L. D., 161) the Department held . 


.. that no rights. are acquired. by: the mere filing of a timber and stone sw orn state- 


ment as will upon the death of the applicant prior to DOMES, proof and ‘pay-: 
ment, succeed to the heirs. f 
The syllabus i in the case referred to reads: 


No such rights are acquired by the mere filing of a timber and seine sworn | 
statement as will upon the death of the ‘applicant REO to “notice, ‘proof and — 
payment, descend to his heirs. , 


The case now pending 'i is to be eae from ‘nae casein jae : 
that in this case notice had been issued, payment for. the land made, 
and everything done by the. applicant except the making of formal 
proof, whereas in the former case merely an application had been. 
-made acconipanied by the filing fee. When an application to purchase . 
is: made, notice of. proof given and the money actually paid,.the :_ 
applicant has shown more than a mere aabent to purchase, she 3 is in| 
practical effect a purchaser. 

Under such conditions proof by the heirs that the law hea been 
complied with arouet be sala and patent should be issued to. 
them. | 

The decision Pasir from i is csveieed and. the case is ; vemandéd 
for further action consistent herewith. | 


: siiine y. SCOFIELD. 


Decided June 16, 1919. 
7 INLARGED HoMESTEAD—MARRIED Woman—Acr OF | APRIL 6, qW14, AND SeorIon q, | 
Act OF JULY 3, 1916. ; 


‘The provision of section 7 of the act of July’ 8, 1916, authorizing the allow-. 
ance of an incontiguous additional homestead entry with credit for resi- 
dence maintained upon the. original entry when the distance between the 
_two does not exceed 20 miles, does not permit of an additional entry by:a | 

married woman while residing upon the land embraced in her husband’s 
entry; nor is such an entry authorized under the act of April. Os (1914, 
| relating to the rights of homesteaders who. inter marry. 3 


‘Vocursana, F inst Assistant Seeretary : 


October 21, 1909, Carrie Stekelenberg, now ove Scofield, ae | 
homestead entry 04819, which she commuted November 16, a and 


- 


198 | ‘DECISIONS RELATING TO- THE PUBLIC LANDS. ~ hvol, 


patent issued. theréfor.- - Noveribet 4, 1909; Charles E- Scofield made 
homestead entry 04315 on which patent issued. November 4, 1916. 
: Said parties intermarried July 8, 1913, and established their joint. 
_ residence upon the homestead of the husband in August of that year, 
where it was maintained. until May 22; 1917, when mss removed 
to the homestead of the wife. 5 

z July 8, 1916, each of these parties. made eaulisnals additional 

: homestead entries; that of the wife being 014110 for the SE. 4, Sec. 
10-110 Ni B.S. Bs AM. within the Bellefourche, South 
| Dikots. land district. : 
_ May 3, 1917, George W. Escherich filed a contest affidavit Pacurast 

said entry, alleging: 

That more than six months have elapsed since the said contestee, xe 
Scofield, made her additional homestead entry for said above described lands 
and she has not established residence thereon nor erected any butlaines what- 
ever thereon. aa aa: ' to = 

That said contestee, Carrie Scofield (age auc Shields) is.a jiamaed woman — 
“residing with her husband, Charles li. Scofield, who also, filed on an n additional ; 
homestead entry. on the 9th. day of October 1916. ; 

That the said Carrie Scofield’s said additional homestead ere is not con- 
pS tiguous to her original. homestead entry on which she commuted. 


— June 8, 1917, said contestee filed an answer to said contest affidavit 
_ demurring to the sufficiency of the charge, saying: 3 


That she demurs to the sufficiency - of the charge, in that it wholly ‘fails to 
show that she has not completed all residence requirements for both entries. 

. Affiant further says that her additional entry is within 20 miles of her original | 
_ entry, and she is not required to establish residence thereon; further that 
affiant is entitled to the protection of the intermarriage of homesteaders law per- 
mitting residence by husband and wife on either | one’ S entry, to count as resi- 
dence on both entries. | 

- Affiant further says that she has cultivated a portion of the additional entry, 
and has-at all times, improved and extensively cultivated her original entry. 


The matter thereafter came on for hearing and a stipulation of - 
facts was filed by the parties that practically ee the charges — 
-noade by Escherich. 

The register and receiver decided in favor of ihe saiitecies but as 
Commissioner of the General Land Office reversed said ruling on 
August 28, 1918, and. appeal is now pending before the Department. 

Section. 7 of the act of July 3, 1916 (89 Stat., vy Sad), under which — 
said entry was made, reads: | 


That any person who has made or shall make foniesiend entry. of less than 
three hundred and twenty acres of lands of the character herein described, and 
who shall have submitted final proof thereon, shall have the right to enter 
public lands subject to the provisions of this Act, not contiguous to his first 
. entry, which shall not with the original entry exceed three hundred and twenty 
_ aeres: Provided, ‘That the land originally entered and that covered. by the 
additonal entry shall first have been. designated as subject to this Act as pro- 
vided by section one thereof: Provided further, That in no case shall patent 


“ 
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“issue for the land eoyenea: by such additional entry until the person: making | 
same shall have actually and in conformity with the homestead laws residett - 


upon and cultivated the Jands so additionally entered, and otherwise complied a 


with such laws, except that where the land embraced in the additional entry 
‘is' located not exceeding twenty miles from the Jand embrac ed. in the original 
entry no residence shall be required on such additional entry if the entryman is 
residing. on his former entry. 


That law requires that the entryman shall actually sad in con- 
_ formity with the homestead laws reside upon and cultivate the lands 
so additionally entered, except when the homesteader is residing | 


upon his or her former entry. There is no condition in the law in 


favor-of a married woman, permitting her to make such an entry 
while residing with her husband on his homestead, and no liberal 
construction of the law would justify adding such a provision to its 
express terms. Nor does the act of April 6, 1914 (38 Stat., 312), 
which provides where: residence on a homestead may be maintained , 
‘by persons who marry after making homestead entry, relate to resi- 
dence on an additional homestead entry made by a married woman. 

There appears to be no law therefore that permits a married 
woman to make and perfect an incontiguous additional homestead 
entry while residing upon her husband’s original homestead, and the 
residence established upon the original homestead of the applicant 
efter the contest affidavit was filed does‘not cure the defect: 

The decision appealed from is affirmed. | 


ey 


FENTRESS v. BOETCHER. 
“Decided June 19, 1919. 


’ SwTTLEMENT—ENLARGED HomEsTEaD—ACT OF AUGUST 9, 1912. . 
~The requirement of the act .of August 9, 1912, that one seeking to auitidee! 2 

- claim by settlement on‘land designated under the enlarged homestead law, 

must plainly mark the exterior boundaries of the land claimed, is so simi- 

. lar to the-provision authorizing the initiation of a location on mineral land 
as to justify like interpretation, and application of the rule adopted under : 

the mineral statute, that the marking is absolutely essential to the acqui- | | 

sitiqn of a preferred right of entry. 


VocErsane, BF inst Assistant Secretary: 


. The appeal in this case presents the question as to whether the 
exterior boundaries of the tract in dispute, NW. 4 NE. 4, Sec. 10, T. 
10 N., R. 18 E., M. M., Lewistown, Montana, ‘land district, were . 
sufficiently marked to give the contestee a preferred right of entry. | 
That tract is inferior to the lands lying east and west of it, being, 
generally speaking, rough and fit mainly for grazing purposes.- The 
northern and southern portions of it and the part which lies. along 
é its east line are covered with timber ae are exceedingly rough, AL 
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steep ridge or r hill crosses ; the southern portion, south of which there | 
area few: acres which, with lands i in the SW. t NE. 4, form a eulti- oy 


- vable bench. 


.The lands in this township at that tine aitarveeell: were evdaaie: oF ad 


nated, with other lands, for entry under the enlarged homestead laws 
on July 16, 1914, and the plat of the survey of the POW nan was 
- filed in the local office on December 12, 1917. 

This tract is adjoined on the west, in ‘part, by the E. 4 NW. 3 of 
that section, which was settled upon by Fentress in 1913, and it. Ties 
- west and north of lands covered by Boetcher’s settlement made April 
9, 1914, for the E. 4 NE. 4, SW. 4 NE. 4, and NW. 4 SE. 4, Sec. 10. 
The land not having been designated for entry under the enlarged 
homestead law at the time these settlements were made, Fentress and 
Boetcher proceeded on the theory: that they were not entitled -to. 
initiate a claim by settlement to more than 160 acres each, and in- 
asmuch as the tract now in dispute was less desirable than the lands 


adjoining it, neither of them embraced it in his’ original settlement. - 


It appears that they talked together about that tract at or about the : 
time they made their settlements, and they both say that it was then 
in their minds that by entering thé lands covered by their settlements 


_. they would be enabled later to. have the tract in. dispute offered for 


sale‘as an isolated tract, when one or the other of them could. buy it, 
but neither of them was willing ¢ to encumber his ‘prospective : - ‘160. 
acre entry ” with it. | 
They fail, however, to agree in their eauhiony as to the object aa | 
purpose for which the tract. was to be purchased at an isolated-tract 
sale. Fentress said it was understood.and agreed between them that 
“they would isolate it and buy it together,” while Boetcher denied 
that there was such an agreement, and said that he told Fentress that | 


_. . “whoever could produce the money would get it.” 


From this it very clearly appears that neither of these parties in- 
“tended to acquire title to this tract under the homestead laws at the 
time he made his original settlement, and can not now claim any in-- 
terest in it by virtue of that settlement. It-further appears, however, 
that soon after the land had been designated and it became possible , 
that the tract might be later entered with the lands covered by his _ 
settlement, Boetcher abandoned the idea of isolating - it, and on 
“August 14, 1914, posted a single notice on a stake about 14 or 2 feet 
high at a coink on or near the north line and a short distance east 
of the northwest corner of the tract, then unsurveyed, in which he 
- claimed it as “ additional ” to the land covered by his: original settle- . 
‘ment.. This was his ‘only: effort to mark the exterior lines of the | 
“tract: prior to the time when Fentress built the fences hereinafter - 
| mentioned, 3 aaa 
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Tt does not appear that Fentress abandoned: the idea of isolating - 


- the tract or concluded to initiate a settlement claim to it until about. 


_ or shortly before May~7, 1915, and he said that he had no knowledge 


of Boetcher’s having asserted a settlement claim to it until he heard . 


-a rumor to that effect about that time. He testified that on the — 


morning of that day he went to Boetcher and asked. him “ what he 
- thought about that 40” and Boetcher said, “TI nave gone it— | 
* * * Tf you want part of it, I will ell it to you.” After this 
talk and on the same day Fentress built a fence on the north and east 
: lines of the tract, beginning west of the northwest corner of the tract 
“up back of my house there,” which is located near the northeast — 
corner of the land covered by his (Fentress’s) original settlement, 
‘in order to make a pasture there sufficient to hold stock.” Fentress 
says he saw Boetcher’s notice for the first time on that day. Fentress. 
did not place a fence on the south line of the land at that time, or at 
any time later, for the reason, as he says, “there is quite a ‘steep hill 
and. timbered ridge at the top,” which served to keep. his cows and - 
- horse in’ the pasture. It does not appear that Fentress placed a 
fence or other markings on the west line of the tract, but it is infer- 
able that: the fence:and the hill inclosed the tract with the lands 
covered by his original settlemiént; a considerable portion of which 
was under cultivittion: and. maust have eer fenced to Sil out the 
-range stock, 9: "7% 
~~ After Fentress ae fenced dnd ‘ase the tract. tot nae a year 
and ‘a half'as a pasture; Boetcher began. building a fence along the 
~ west side of it at a time when Fentress was away from home. : After 
he had built the fence for a short distance’ along that line, Fentress’s 
wife went to him and protested and he stopped. Later he went to 
the line to continue building the fence and was stopped by Fentress | 
himself. After Fentress had left his home temporarily in the fall 
_ of 1917, Boetcher extended his fence along the west’ line of the tract — 
' for some distance, but did not Coe it to the e southwest corner — 
- of the tract.: 


_At the hearing Boctcher fives based. his’ ein on the fact that a 


during the fall of 1914 he plowed: a small portion of the land on 


. the south end of the tract in connection with another very consider- 


able portion of the. bench, situated in the SW. 4 NE. 4 adjoining: © 
‘The area of plowed land on the tract in dispute is variously estimated — 


ee by the witnesses at. from one-eighth of an acre to 2 acres. Boetcher 


planted grain on the: land-thus plowed and the adjacent land in 1915 | 
and 1916, and:sometime after Fentress had fenced the north and. 
east lines of the-tract Boetcher built.a fence around the plowed 
“land for the purpose. of protecting his crops. A- portion of that 
-. fence was. located north of.and near the south line of. the tract.in _ 
dispute. This fence was not built and the plowing was not done by — 


- + 
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| Boetcher for the purpose of marking the boundary of the-tract and 
‘supporting his:settlement claim, but for the evident purpose of pro- 


-teeting his crops, and it is more than probable that he did not know | 


‘at the time he built the fence and plowed the ground. that it em- - 
braced a part of the NW. 4 NE: 4, and did not ascertain that fact | 
until after Fentress had fenced the north and'west lines. | 
On the day on which the plat of survey was filed, December 12, 
1917, Boetcher filed his application to enter the tract in dispute and’ 
the E. 4 NE. 4, SW. 4 NE. 4, and NW. 4 SE. 4, covered by his origi- 


nal seiblanent, “An afedaat was filed in support of this application, _ 


in which Boetcher based his claim to the tract in dispute on the . 

_ allegation that he “ posted notices” on it “notifying the public that 
I (he) claim said land as an additional filing to my original” but ~ 
he made no specific reference to elther the Rene or the fnes as 

supporting his settlement. | 
-On J anuary 11, 1918, Fentress filed an epolontion to contest 

Boetcher’ s entry, in which he alleged that. Boetcher’s affidavit was 

false and fr audulent as to the NW. } NE. 4, in that he had “never per- 
formed any act whatever in. pomniection with said land which would 
give him any right whatever in and to the same,” and that he (Fen- 
tress) had “plainly marked the boundaries by: a fence which com- 
pletely inclosed said subdivision with my (his) elaim.” 

_ Boetcher filed an answer, containing a general. denial of these 

. charges,.and the case went to hearing on the issue thus joined, and 
later, after hearing had been held, at which the above facts were de- 

. veloped, the local office found that Boetcher had not marked the ex- 

_ terior boundaries of the tract, as was required by the act. of August 
9, 1912. (37 Stat., 267), and for that reason, sustained the contest. ~ 
| The. General Land Office reversed that action by its decision of Feb- _ 
ruary: 921, 1919, and the case is now. before this Pe oe for con- 
sideration on: Fentress’ s appeal. _ 

The privilege of initiating a claim to public lands cae settle- 
ment under the homestead laws was first given by section 3 of the 


act of May 14, 1880 (21 Stat., 140), which reads as follows: 


That any Settler who has settled, or shall hereafter settle, on any public lands 
ov the United States, whether surveyed or unsurveyed, with the intention: of. 


i claiming the same under the homestead laws, shall. be allowed . 


a specified time. within which to make his entry, to the see i of all 


other later applicants. That statute did not specify what acts should 


| constitute a “settlement” or make the claimant a “settler,” but inits 
administration this Department has accepted the. word “ settlement ” 


as meaning the doing of any act on the land by a qualified person 


that indicates to others his desire and intention to acquire title to it 
_ «under the homestead laws and it has recognized as a settler the per-— 
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~-gon-who ‘performs: such: acts. ‘United: States etal. v. Atterbury: et al. 7 


no (8 L. D., ae ; Bowman v: Davis (2 L. D.; 415) ; Bowles De . Fraizer 


By. sie. ae of August 9, 1912 (37 Stat.; O67 , a: person: aalday to 
initiate a claim under the. enlarged homestead law was required to do | 
all of the things required under the former act and to do. something 
more than that. That act provided “that any settler upon lands | 
_- designated (for enlarged homestead entry) * * * shall be 
entitled to the preference right of entry accorded by that section 

_(section 3, act May 14, 1880), provided he shall have plainly marked 
the exterior boundaries of the lands claimed as his homestead.” 

From this it will be seen that the claimant to a preference right | 
must. first be a settler; that is, he must have gone upon the land in — 
person with the intention of acquiring title to it, and in futherance . 
of that intention done some act that would indice that he intended 
to acquire it under the homestead law, and in addition to that he must 
plainly mark the exterior boundariés of the land “by a. furrow or 
by sufficient notices posted on the various corners.and at other points. 
or in such manner as to make it easily understood, by one inspecting 
the land, to what extent it was claimed by the settler, ” as was said 
by this Department in its unpublished decision. of June 10, 1918, in 
the case of Dougherty v. Carder (D-35856). It is by the deine. of 
the acts of settlement formerly required and also the marking of the 
boundaries that this right is obtained, and it will not be conferred 
by the doing of one of these ae only. aTney must cooperate to 
, give that right. | 
‘The acts required by: the act of 1919 are eels adentical: 7 

with those required in the initiation of a location on mineral land. 
A mineral claimant must make a discovery of minerals on the land 
— he claims and in addition the land “must be definitely marked on 
the ground so that its boundaries can be readily traced.” (Section 
2324, Revised Statutes.) These statutes are so similar in their re- 
quirements that the boundaries be marked as to justify the con-— 
struction of the act of 1912 by the rules of interpretation applied 
to the mining statute, and under these rules the marking is abso- 


= lutely essential. to the acquisition of the preferred right of entry, a 
and “the requirement is an imperative and indispensable: condition 


precedent to a location, and it is not to be ‘ frittered away’ by 
_ construction.” . (2 Lindley on oe 872; Ledoux », ‘Forester et al. 
94 Fed., 600, 602.) 

7 vA ae is not candles by taking possession alone, but by working | the 
‘ground, recording and doing whatever else.is required for that purpose by. 


~ the acts of Congress and the local laws and regulations, (Belk v. Meagher, 
104 U. S., ao ea -_ . eS a 
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copes 





Fate Hanford ae in. ceane v. Forester ¢¢ al. , supra: ea 
“Where the country is broken and the view from one corner to another ‘is. 


Ee ied by intervening gulches and timber and brush, it. is necessary to = 
‘blaze the trees along the lines, or cut away the. brush, or set more stakes at 
such distances that they may be seen from one to another, or dig the ground: — 


ina way to indicate the lines SO that the boundaries may be readily traced. 


— An instruction. to a jury containing. that language was sustained 
by the Circuit Court of ae in Carlton et a. § Vv. Kelly (156 Fed., 


488, .485).. 


ee these rules under the : act of 1912, it must be held that 
the notice posted: by Boetcher did not amount to such a marking | 
_ of the boundaries as gave him a preferred right of entry under that 

statute, and his entry as to the tract in dispute must for that reason 
-be held. subject t to such nee as entress Baned bY =e ins 
land. 7 
- The question arises as to whether Panties! S ee on two sides 
of the land gave him a preferred. right .of entry. ‘That fence 


definitely fixed three corners of the tract and located two side lines. 


This, taken into consideration with the fact that the tract formed 
a part of the bedy of land on which Fentress had made settlement 
and was then Posies. appears to be sufficient to give him a pre- 

ferred right of entry.:. | 
-; In Warnock ». De Witt (40 Pac., 205) it was held that j a claim 
marked by a discovery monument on which was placed a notice of 


location, and by a stake at each of three corners of the claim, and 


a.monument at the center of each end line, leaving one corner un- 
marked, - was a sufficient marking © under section 2324, Revised 
Statutes. 

It is. believed. from this. that Fentress has anak a preference | 
: right to enter this tract, but-it is shown by the records of the Gen- 
eral Land Office that ig made proof and received patent in 1917 
to the lands covered by his original settlement, and it will therefore 
- be necessary for him to make an additional entry of this land. Be- 
fore he can do this, it will be necessary for him to show that he 
still owns and occupies the lands patented to him. Upon this show- 


ing, and a showing as to his further qualifications to make the ad-.~ 


ditional entry, Boetcher’s entry will be canceled as to the tract in, 

dispute, and he will be permitted to make an additional entry. _ 
Otherwise his contest will be dismissed-and Boetcher’s entry will . 
remain intact subject to future compliance with the law. ie 9 
The decision appealed from oe for the. reasons given, hereby 
7 reversed. | ce, ay | 


- | 
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"APPROXIMATION ABOLISHED AS APPLIED TO SOLDIERS pki. 
| DITIONAL HOMESTEAD ENTRIES. = 


- Insravozions. 


iouenar No. 648.] 

_ DEPARTMENT OF THE INTERTOX, . 

- Genersu Lanp jeu : 

ee ge as Washington, D. a June 24, a 

RecrsTeRs AND ‘Racervins, | | 
_ Uwrren Statss Lanp Orriczs: : ae 

‘On June 18, 1919, the Secretary of the Interior fade the follow- . 

ing ruling in re to the rule of approximation as applied to bs 


 -diers’ additional homestead entries: 


The Depar tment has considered the pr esent practice ‘of ‘permitting ‘the’ mules : 


of approximation to be applied’ to soldiers’ additional homestead entries. 


- Approximation was permitted as to sovldiers’ additional homestead entries 


.in the instructions of the Commissioner of the General Land Office, dated Sep- 


tember 27, 1875 (see Miles Schoolcraft, 2 Copps Land Owner, 99), and in the © 
case of Richard Dotson decided September 12, 1891 (13 L. D., 275). At. that 
time, however, this Department held that the right of additional entry was per- 


sonal to the soldier and could not be assigned. After the decision of the Su- 
preme Court in Webster v. Luther (163 U. S., 331), the Same practice still 


obtained. The result is that these rights are being located practically entir ely 
by assignees of the parties entitled to the right. Such assignees purchase 
them from dealers in this so- -called soldiers’ scrip. By means of dividing the » 
rights into various parts and. by the application of the rule of approximation, 
areas of public land larger than necessary to satisfy the rights are being ~ 
acquired by means of excess payments at $1.25 per acre to the advantage of 
the dealer in the scr ip but. without material benefit to the soldier or his repre- 

sentatives and in violation of the spirit of the act of March 2, 1889 sa Stat, 


854), prohibiting private entry except in the State of Missouri. 


In his opinion February 25, 1899 (28 L. D., 149), Assistant Attorney Gen- 
éral Van Devanter, held.that there was no reason for applying the rule of 
approximation to soldiers’ additional homestead entries in Alaska since at that. 
time the regular public land surveys had not been. extended to the Territory 


| . and: the lands were entered under special surveys. The area embraced in the. 
- gurveys, therefore, could be made equal to the area of the right. Since assign- - 


ments of soldiers’. additional homestead. rights may be made in amounts. dif- 
fering: from the quantity of land in legal subdivisions. according to the ‘public 
surveys (William C. Carrington, 32 L. D., 203), and since two or more rights — 


or portions | thereof may be located upon the same tract of:land (Ole B. Olsen, _ 
83.L. D., 225), there is no practical reason necessitating the allowance of ap- 
‘proximation, and as remarked. in George E. Lemmon (36 L. D., 548), approxi- 


- mation is a purely administrative equitabte rule not founded upon any law’ 


and.can not be insisted- upon as an absolute right, and where the privilege is. 
abused to accomplish an evasion of the law, the Land Départment his: ‘full 


power. to change the mule to prevent such abuse. 
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. Accordingly, the rule of. approximation will no longer be permitted in the — 
location of soldiers’ additional homestead rights ’ whether in their entirety, 
partly or in combination with other rights or parts thereof. “These instruc- 
tions will become effective September 1, 1919, and. locations of such rights made ~ 
on and after that date will be governed hereby. You ma prepare the necessary 
instructions to the local land offices. 


. You are, accordingly, directed to require. applicants for ‘ioe: | 
tion of rights under sections 2306 and 2307 of the Revised Statutes 
(commonly known as soldiers’ additional homestead entries) on and 
after September 1, 1919, to tender rights of sufficient area to equal 


'” the area of the land songht to be located. 
Cray Pirie. 


: re re ae SOON Mane ner 


| DATE FOR ABOLISHING APPROXIMATION CHANGED—CIRCULAR 
, NO. 648, MODIFIED.. 


[Cireutar No. 655.] | 


DrrarrMenr or THE Iwrerror, 
| Genrrat Lanp Orrice, | 
: Washington, D. ¢. , August ee 1919. 
Recisters 4 AND RECEIVERS, | 
| Unitep STatEs Lip Oiteer: 
Attention is directed to the eee departmental letter a Au- 
gust 19, 1919: a 


Referring to my , ruling of June 13, 1919, embodied in General hava. Office 
Cireular No. 648; June 24, 1919, in regard to rule of approximation, as applied 


to soldiers’. additional homestead | entries, it was directed that the new rule — 


should become effective September 1. 1919. For good reasons shown, the De-- 
partment is convinced that the time limit is too short, and same is hereby ex- 
tended to December 1, 1919. You will give this modification the same publicity © 


‘elven. the original instructions. — 
ALEXANDER T. VoGELSANG, | 


First Assistant. Seeretary. 


"Accordingly. on and sige Dene: 1, 1919, you will require appli- 
cants for location of rights under sections 2306 and 2307 of the - 
Revised Statutes (commonly known as soldiers’ additional homestead 
entries) to tender rights of suflicient area to. equal the area of the 
Jand sought to be located. yd 

| C. M. Been: ; 
Acting Commissioner. 


al = 
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STATE OF CALIFORNIA | | 


Decided June 24, 1919. 


~ 


Swame- age Grant—Cxpep LAnps. 


“The gy ant of. swamp and over flowed lands to the State of California by the 
act of September 28, 1850, has-no application to lands ceded by the State 
to the Government for the purpose of aiding in the operations of ee 
and reclamation conducted, by the Reclamation Service, | 


| VocErsanc, First Assistant Seoretarys 


: ‘Lower Klamath Lake is situated partly § in die State st California 
and partly in the State of Oregon, draining into the Klamath River. 
A portion of the lake is marked by precipitous banks, and contains 
water during the twelve months of the year. Surrounding the lake is 

an area nearly level, extending from the banks just mentioned to the 
higher lands i in the foothills of the vicinity, this area being covered 
during nine or ten months of each yeat to a depth of from a few 
inches to several feet by the waters of the lake. Usually, due to reces- 
sion of the waters, it is uncovered, or practically so, during the 
months of September and October. This portion of the area described 
supports a growth of tules; but i 1s not susceptible of cultivation with- 


out drainage. 
On February 3, 1905 (California Stats., 1908, page 4), the Legis 
_ lature of California passed the. following nee a 


Section 1. That for the purpose of aiding in. the operations of irrigation and 
reclamation conducted by the Reclamation Service of the United States, estab- - 
lished. by the act of Congress approved June seventeenth, nineteen hundred ‘and. 
two (thirty- second Statutes, page three hundred and eighty-eight), known as. 
the reclamation act, the United States is hereby authorized to lower the water 
levels of any or all of the following lakes: Lower or Little Klamath Lake, Tule 
or Rhett Lake, Goose Lake, and Clear Lake, situated in Siskiyou and Modoc 
Counties, as shown by the map of the United States Geological Survey, and to. 
* use any part or all of the beds of said lakes for the Brees of water in connec: 
tion with such operations, 3 

See. 2.. And there is hereby ceded to the United States all the: right, title,. in- 
terest, or claim of this State to any lands uncovered by the lowering of the water 
levels of any or all of said lakes not already disposed of by this State: and the 
lands hereby ceded may be- ‘disposed _ of by the United States free of any claim | 
‘on the. -part of this. State in any manner that. may be deemed advisable by the 
authorized agencies of the United States in pursuance of the provisions of said — 
reclamation act: Provided, That this act shall not be in effect as to lakes herein 
, named, -which lie partly in the State of Oregon, until a similar cession has. been. 
made by: that State. - 


‘Similar legislation - was enacted es the Legislatar of the State e 
| Oregon (see Oregon General Laws, 1905, page 68). ar 





oS 1 See decision on motion for rehearing, page 212, 
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tS February 9, 1905, the Congress of the United States passed the fol- es _ 
. lowing act. (33 Stat. , 14).: : 


— That the Secretary of the Interior is hereby authorized in carrying out. any 


- irrigation project that. may be undertaken by him under the terms and con- | 
_ ditions of the national reclamation Act and which may involve. the changing - - 
of the levels of Lower or Little. Kiamath Lake, Tule or Rhett Lake, and . 


Goose Lake, or any river or other body. of water connected therewith, in the 


States of Oregon and California, to raise or lower the level of said lakes. 


as. may be necessary and to dispose of any lands which may come into the 


- possession of the United States as a result thereof by cession of any State’ 
or otherwise under the terms and Se of the national reclamation Act. 


The’ Department is now in receipt, ‘through the General Land 
Office, of. the application of the State of California for a. survey, 


_ with a view to the subsequent issuance of patent to the State under — | 
~ the swamp-land act of September 28,1850 (9 Stat., 519), of alleged 


swamp and overflowed lands in T. aT N., Rs. 2 and 3 E., and T. 
48 N., Rs. 1,2, and 3 E., M. D. M., Gal tomes ‘The lands for which 
survey and paca are asked. are areas lying between the precipitous 


_ banks in the lower portion of the. Lower Klamath Lake area and 
_ the high ground. In other words, they are the lands covered with. 


water during the major portion of the. year, and containing the 


| growth of tules heretofore mentioned. 


This application is prosecuted upon the theory that the State of 
California did not. cede the lands embraced in the State’s present 
application to the United States by the act of ‘February 3, 1905, 
supra, but that that cession related to and passed only the area bt : 
Lower Klamath Lake, which is covered by water during the entire 


3 year, viz, the inner or lower basin marked by banks from 8 to 7 
_ feet in height.’ If this contention were correct, it would be the 

duty of this Department to take preliminary steps for determining 
whether or not the lands -passed to the State of California under 


the swamp-land grant, and to this end the survey applied for would 
be a preliminary step. If, however, the area for which survey is: 
asked was ceded by the State of California to. the United States, it 


ig not essential at the present time to discuss the swamp-land grant 


of 1850, or whether the lands here involved are swamp lands within 
the meaning of that act, or form the bed of a permanent lake, 


except for the purpose of determining the intent of the parties and. 
the effect of the act of .céssion. | 


‘It appears: from reports and documents i in athe fecord that the Cali- : 


| fornia and Oregon delegations: to the National. Irrigation Congr “ess 
held at E] Paso, Texas, on November 18, 1904, adopted-a resolution 


urging the undertaking and construction of the Klamath project 


| ‘as an interstate enterprise, and requested Congressional and State _ 
legislative bodies to lend their aid and. assistance to the Reclamation 
‘Service in providing such legislation as might be required. ‘The 


iS 


a - acts of. the Legislatures of the States of California and Oregon, and’ 2 ee, 2 
es the .act;.of:. Congress of. February. 9, 1905, sUpTa, followed. Theo... | 
“e Klamath project was undertaken under the Brovisione of the recla- oo 


mation act and is now under construction. 
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cee This, disserted that between $200,000 and $300, 000 have, a me Pea, bk 
ee pended from. the reclamation. fund: in investigations and works con- 


nected, ‘or which was thought: would in future. be utilized, with the. 
- reclamation of lands in Lower. Klamath Lake. At the request of the. 


Department an experiment . station was established and maintained - 


by the Department. of Agriculture for several years upon the area. 
adjacent to the lake for the purpose of ascertaining the: constituents 


* of the soil and its adaptation to. agricultural productions. | 


By contract with a railroad company whose line crosses the ee 
of the lake, the crossing was so constructed as to exclude the backing’ _ 
or overflow of waters from the Klamath River into the lake basin, | 


| ‘ gates. being provided at the center of the outlet. 


~ In the case of Churchill Company v. Kingsbury (174. Pac., 329), : 


“3 involving lands within the area for which survey was sought by the 


State, the Supreme Court of California held that the lands are not 
such as inure to the State under its ene grant, but are a part of 
the lake bed, stating on page 881: | ioe : 


The agreed facts. in this case show that the jana in. controversy’ is a part of 


the bed of Little Klamath Lake, a navigable body of water. During the greater , 2 
part. of the year, in ordinary seasons, the land is covered: uy the waters of the: ~~ 


lake. It is ‘uncovered. only at times of. low water. The extent of land. covered - 
by: any. navigable water must necessarily vary with the tide, or the rise or fall 
of the stream or lake. There will always be some land that. is covered or. un-_ 
covered as the water. is. ‘high or low. Such Jand. is no less a part-of the bed be- 
cause it is extensive in area, The record does not ‘sustain the. respondent’s: 
- @laim that the waters covering the lands. in question are flood waters, The 


_ stipulation refers only tothe high ‘and low water: stages reached in ordinary he 
seasons. The lake consists of the body of water. contained. within the banks: as. 


they exist at. the: stage of: ordinary high: water. 


~ Neither of the matters adverted to in the fovepiding ee aie are 
-- controlling in the matter at issue, for if the State ceded the area to. __ 
the General Government it is. immaterial whether it forms a partof 
| the bed of the lake or. is idee 2 land of the character ponteupleied . 
: in the act of 1850. 


The act of February. 3, 1908, 5 supra; ead to ihe United States all 


the right, title, interest, or claim of this State to any lands uncov= _ 


: ~ ered by the: lowering of the water levels of eck or all of said d lakes: _ 


7. not already disposed of by this. State.” Sa eg 
It is. admitted by all parties in interest that water: covers. ‘tha’ .; arn 


oe entire area. involved during the greater part of. ‘the’ year, and. ‘that: : = ps 


_ the.drainage of the lake bed. or the. exclusion of any considerable: = . | 
° part: of the waters ‘which normally found. their way into” 1b would oe 


- 115594°—vor. 47—19-—14 


210. DECISIONS RELATING TO THE PUBLIO LANDS. i “Trak. a: 


i ‘uncover: a \ portion of liek area: snowed ‘In fact, that it would: ne: oe 
mately uncover all of the lands. except the small-area surrounded by | 
the: precipitous’ banks hereinbefore. described and” which ‘constitute aa 
_ the sump or deeper portion of: Lower Klamath Lake. . ‘These lands, 
therefore, come within the wording of the statute ceding to: the: 
_. United States all right, title, interest, or. elaim of the State “to any 
- latids’ uncovered by the lowering of. the water levels.” The latter por- 
tion of the clause above. quoted ‘is also,, to my mind, significant ; that 
is to-say, that the ‘State ceded its title to any lands. “not already. dis- © 
posed of by this State.” Within the area here in question the State 
had; prior to 1905, acquired from the United: States. title to several. 


pieces of land and had; in: turn, patented, deeded, and. disposed: of 


these areas to. private individuals: and corporations, If the cession — 
were not deemed to include the so-called tules drea surrounding the- 


center of Lower Klamath Lake, why was it. deemed necessary and 


advisable to include the excepting. clause in ‘the act. of cession?. The _ 
Attorney General for the State of California, | In supplernental argu- ae 
‘ment, questions this statement, stating that at the time of the passage’ 

of the act of 1905 the State had, in addition to patenting and selling |. 
the lands in the tules area, pending 3 in the office of the State surveyor __ 


general. eleven applications to purchase strips of land along the 


margin of. Goose Lake, ten of. which were subsequently passed .to — 


i 


patent ; sixty-six. applications to buy. lands underlying. ‘Tule Lake, all. 


of which were subsequently rejected, and eighteen applications to. 
purchase lands underlying thé waters of Lower Klamath Lake, all of 


which were subsequently rejected. These applications - to ‘purchase 


referred to by the surveyor general could not have been regarded by — 
the legislature as a disposal, because none of them had Lenn, allowed. — 


. Therefore, no lands within the inner area: of Lower Klamath Lake or 
any of the other lakes had, at date of the act of cession, been * already 


| disposed of” by the State. It follows, therefore,.I think, from the 
7 reservation so made by the State Legislature, that they intended to” * - 
| cede and’ did cede all of the lands. within Lower’ Klamath Lake, 
: ‘whether covered by water during the entire year or during only a. 
| portion of the year, excepting front the en: however, lands within. 


the: tule area-theretofore disposed ‘of. - 


 Jt-seems to me that the 41st Legislature of the State ae California 


a recognized ' the fact thatthe State had, by the act of: February’.3; oe 


1905, ‘ceded the area here in dispute, for in ‘its joint resolution No: 12; 


2" ‘Célifornia Statutes, 1916, page 1872, it requested: the Senators and: 
4 Represetitatives of the State | in n Congress t to ciaeaver to > have oe 2a 
| Tatton’ fe cg a meee Bot ae te i ar vB ne A | 





| with the PAT ae of the reclamation service of the United. | States, and also ced 
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ing back to tie state. all. he: rights; tiile,: interest or claim of: ne United States, _ 


_- in or to. any of the lands surrounding or connected with said lake. in Siskiyou. 2 @ 


ae county, ceded to it by the above mentioned act: of: the legislature. ot Calitornta, oe 

~ to the end. that such lake, water and’ lands shall be returned ‘to. ‘said’ state, as ae 

” ‘they. were prior to the approval of said act. of the legislature approved: February _ : 
—~ 8,91905,: and: be. governed. by the general laws by- which they were governed _ 
Beet prior thereto, reserving, -however,. to the. United. States, the right to” ‘lower 


ioe the water level in said lake, as provided in said act approved : February, 8, 1905. —s 


“The. State of Oregon has also, through its Legislature, ‘memorial a 


_ ized Congress. to. the same. effect. 


-.., If-we are.to resort to outside. matters ‘in. construing the: intent: ae 7 | 
‘effect of the. act of cession, reference: may be had. to. the. fact. that | 


7 ._ from February: 3, 1905, to July 30, 1917, the-State asserted no right, _ | | 


title, claim, or interest: in or to. the. lands involved, but allowed. the. ee 
| Reclamation Service, Department. of the Interior, to proceed with: 


the Klamath: Reclamation Project; upon the theory that the entire — | 


area in question had. been ceded to the United States. Large. sums. - 


have been spent. upon the project, which would. not: have. been ex- 
‘pended had it not been contemplated | to. reclaim these. lands; experl-. 
ments as to ‘the nature. and character of the soil in the area were... 
carried on for a number of years by the Government; arrangements, 


_- made to satisfy certain vested water- rights 1 in Lower Klamath Lakes. 


contract. entered into with the railroad company securing structures 
which. control. the i ingress and egress. of waters from.the lake areay, 
all of. which. things were known to the general’ public and presum- - 
| ably to the authorities of the State of California, but. without any. - 
assertion on the part of the State ‘that the Jands had. not..passed by 
cession,. until the filing: of. the. ese for this:  SUTVEY), on. J, uly: 
80, 1917. . | - Se 
I think, however, it | is Hot necessary to. on ‘a these: od Saar ; 


- outside matters, because of the. language of the legislative enactments. 


of the State of California herein quoted. In my opinion,, these con-.. 


stitute. a cession of the entire area involved, “ ‘not already, disposed, ‘ 


of,” by. the. State on. February 3;.1905,. -and. the: lands. having been, SO, 
ceded. are now held subject to ‘disposition: only. under. the general 


- reclamation. laws, and this Department: is without authority, to recog- 


_. nize or entertain any. claim on the part. of the.State therefor: aie ro 


the swamp-land act or under any other. existing laws. ee 
In my. judgment, the title of the United. States to > these lands, can | 
“be divested only by act: of. Congress. 


The application of the State for. a survey, wiih a, View: nie a ane ae 


on of and the patenting to the State of the lands under the STAMP: 1, 





a land ag act, 1S. oe ae denied, . 
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STATE ae CALIFORNIA (ON REHEARING). 
Decided August 13, 1919. sd 


Voosisaxa, First Assistant Secretary: 


‘The. State. of California, by its. attorney, general, has filed 3 in. this - : : 
office a motion. for rehearing of. departmental decision of June 25, 
- 1919 (47 L. D., 207), wherein was denied the. petition of the State of 


. California for ‘the: survey of alleged swamp and overflowed lands i in 
; the basin of Little Klamath Lake in northern California. : 


‘The ground for rehearing stated is that the departmental decision | ee 


1s contrary to law, and in support. thereof the State urges that the 


decision complained of failed to take into consideration representa- 
. tions made by the Reclamation Service to the Governor and Legisla- _ 
ture of the State of California prior to the passage | of the act of | 


_ February 8, 1905 (California Statutes, 1905, page 4), the limitation 
«Of granted area “shown by the map of the United States Geological 
Survey,” the prior listing and patenting to the States of Oregon and 
California under the swamp-land act of lands adjacent to and of 
similar ‘character. of those here involved, and the decision of the» 
_ Secretary of the Interior in State of California et al. v. United States — 
(24 L. D., 68), directing a survey of some of the land embraced in the’ 
present application. It is also pointed out that under the present 

condition: of the record, there i is no evidence before the Interior De- 
partment. upon which to base a finding as to the physical charac- 
teristics of the land. . 

In construing the act of ie oe of the State of California, — 
the Department would: not be warranted in varying the terms of a 
plain statute and placing thereupon a construction inconsistent with 
its language, because of representations made. by individual agents of 
_ the Department prior to the law’s ts enactment, if such Ba aca) 
| were made. es | 
_. It may be stated, hiwever, that the Reclamation servis does not 

| admit having made any representations inconsistent with the con- ; 


clusion reached by the Department i in the décision complained of.” 


 . The reference to the map of the Geological Survey in the act. in. 
‘question was merely one of geographical location. or designation of 


- the several lakes named in the act, and is not construed. as a defini- “a 


; tion of the boundaries of the lands ceded. ee 
The remaining contentions deal with: the alleged chabaeted of. the oe 


| land as swamp and overflowed, a question which was several times 
- stated in the departmental dee on to be immaterial, because whether | 


- the lands were swamp and overflowed or covered by. a body of water; _ : = 
and therefore a part of the lake, if they were ceded by the State Of). 


oe Cali fc ornia to the United States by the act cited, ey are not now ss 
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| subject to survey and disposition salen the swamp- “lind: act, ana oe 


_their. character, and the decision . of the Secretary. of the Interior, | 
rendered in 1897, many years prior to ‘the passage of the act of 
cession, would. have no bearing whatever. upon the ‘question at issue. 
Nor. would the fact that the United States had theretofore patented 
some. of these lands: under: the ‘swamp-land act have any bearing, if 


_. the undisposed of lands ‘were subsequently ceded byt thie State to the = 

United States. ; 
-. While the departmental. decision” eee ‘the entire dibjocts a 
| paragraph upon page ee of the decision: states the grounds concisely a 
= as follows: a | | ne 


- I think, towever. it is. not necessary co resort. to these ana. aihee. outside. . a 


‘matters, because of the language of the legislative. enactments of the State of 
Califor nia. herein quoted. In. my opinion, these constitute a cession of. the | 
entire area involved: “not already disposed of” ‘by ‘the. State on ‘February: 3, 
1905, and the*lands having been ‘so ceded are now held. subject’ to: disposition. 


we only under the. general reclamation. laws, and this: Department is without aus 


_. thority to recognize or entertain any elaim on ‘the part of the State therefor e: 


: baie the swamp-land act or under any. other existing laws. | 


The motion for rehearing states no. ‘point: not. given. caretdl, oon: oe 


sideration ; in the original decision, anda reexamination of the record 


discloses no reason for aePECHED. from the conclusion. heretofore ae 


: _ reached. ‘The. motion is denied. 


es “REGUTATIONS 2 FOR THE SALE OF LOTS IN BROWNING TOWNSITE, 
_ WITHIN BLACKFEET INDIAN RESERVATION, TETON COUNTY, 
MONTANA. — | | 


4 Drrarramnr OF THE. ‘isrenron, ' << -.. 
: | | Washington, D. C5 June 30, 1919. 
| The Comnnrssiona oF THE Genera LAND Orrice: | 
Under. the provisions. of the act of March 1,. 1907: (84 Stat., 4015, | 


1039), , you are directed to cause the unreserved lots and the lots ‘which aa 
are not-entered by. those having : a preference right by virtue of resi- 


_ dence and substantial improvements prior to the date of sale, in the 


-Townsite of Browning, within the Blackfeet Indian Reservation, ; oe 


— Teton County, Montana, to be offered for sale at public outery ‘under — 


the supervision of the Superintendent of the Opening and Sale of — 


Indian Lands, at, not less: than their appraised value, on August 4, 


_ 1919, and continuing thereafter from. day to day, Sundays. and holi-. | 


Se days excepted, at. the town of Browning, i in the, manner and under 
the terms hereinafter prescribed. ae ee 
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Me anner. _—Bids may be made. either 3 in person or by: aigent, but ane as 


ot by mail nor at any time or place other than. the time and. place when. 


a the lots are-offered for sale hereunder, and any person. may purchase : 


_ any number of lots for which he is the highest, . bidder. Bidders will : 
— not be required to show any qualifications as to age, ‘citizenship’ or 


otherwise. - If any successful bidder fails to make the payment - - 


required on the date of the sale, the lot awarded to him shall be 
~ ‘Teoffered for sale on the following day. 
| Lerms—Payments. will be required as follows: ‘No lot will be dis 


c posed’ of for less than $10, and any ‘lot sold for $10 must be paid — 


for on the day it is sold; the minimum of $10 and. at least 25 per 


oe -centum: of the bid price of ‘each lot sold for more: than $10 must be | _ 


: paid on’ the date of the sale, and the remainder, if the price bid i is 


| $50 or. less, within one year. from the date of the sale; if the ‘price - . 
bid: be over $50: and Jess: than $100, 75 per centum of. ‘the cost may 


-be divided into two-equal payments : die, respectively, one.and ‘two | 


‘years from the: date of the sale; if'the price bid be $100 or more, the _ : 
TS per centum. remaining ‘unpaid may be divided into three equal 


payments, due, respectively, one, two and three years :from-the date’ 
of sale. .No entry will be’allowed until ‘payment has been made in 
full for the lot, but in case of partial ‘payment’ the register will issue 
‘a nontransferable memorandum duplicate. certificate’ ‘showing: ‘the 
amount of the bid and the terms of the sale, and reciting the right 
of the purchaser to make entry upon completing the payments; the 
receiver in such case will issue a memorandum receipt for the money 
~paid. “Nothing herein’ will prevent. the transfer of the interests se- © 


~ seured by, the purchase and the partial payment of the lot, ‘by deed, - - | 


but the assignee will acquire no greater right than that of the original 
purchaser, and the final entry and patent will issue to the onene 
purchaser when all payments are made. aa 

Forfetture—I f any person who has mate partial payment on the | 
~ lot purchased by him fails to make any succeeding payment required - 


under these regulations at the date such payment becomes due, the 


‘money deposited by such: person for such lot will be forfeited and. the 


dot, ‘after forfeiture is declared, will be subject to disposition. “Lots | 5 
remaining unsold at the close, of sale or thereafter declared forfeitéd | 
for nonpayment of any. part. of the: purchase price under the terms 


of the sale will be subj ect to private entry for. cash at their apprawed | ee 2 
i value. | 7 
All persons 8 are ia against forming a any ¢ oe pinstnn or agree- ee 


-ment which will prevent any lot from selling. advantageously or 


which will i in any way hinder or embarrass the sale,‘and all persons . 


| “80 offending will be’ prosecuted ‘under section 59 of the ‘Criminal aves 


. Code of the United States, which. reads as follows: 


“ Whoever, before or at the time of the public sale of any of the lands of the ao : oe 
| United States shall bargain, contract or agree or attempt to bargain, eee ~ oe 


7 ne _ DECISIONS RoLATING To. THE PUBLIC LANDS. Z : ~ 215 ae 


é or agree. with any thier, person, that the last-named: ‘person : shall not pid ‘upon’ 


Or . purchase the land so. offered. for sale, . or: any parcel . thereof; or whoever — 2 
by. ‘intimidation, combination, : or unfair management, ‘shall. hinder® or prevent 


_ or attempt to binder: or. ‘prevent, any ‘person from bidding upon* “or. purchasing» : 


_ arly tract of land so offered for’ sale, shall be fined not more than one thousand : - a 
ae dollars, or imprisoned not more than. two years, or: both.” Oe a | 


- The Superintendent. of: the: Opening and Sale of Indian Lands vill oa oS 
| an and he is hereby, authorized to appraise any unappraised lot. orto 
cause any lot. to be reappraised which in his judgment ig ‘not ap- 
praised at the proper amount, and. he's may. reject any and all bids for - 
any lot and at any time suspend, adj ourn, or ‘postpone the sale’ of any Loe 


: : . Jot. or lots to such time and Place a as he eae deem proper.) 
a i ae ae a es Ss. G. ‘Hoeaies, 
| Assistant 8 eye 


REGULATIONS: FOR THE SALE-OF LOTS-IN. THE TOWNSITES OF ae 


- DESMET,. WORLEY, AND. PLUMMER, In’ be rams FORMER, COEUR ane 


a DALENE INDIAN. ‘RESERVATION. 
= ae " Instevcrions. 


| Dapaxruenr ¢ oF THE: eTwrumton, 

oe Generat Lanp: Orrice,. 
7 See 4 | Washington, D€ Ge as d, 1919, 
‘Tae “Hoxonamun, wilds: AL as Ree 
Tae Suoerany ¢ oF THE “Lwrerror: Mm 


‘There appears to be* ‘a ‘demand for the publi ‘sale of the -forteited | 


‘unreserved, ‘and’ unsold. lots ‘and tracts in the: ‘townsites ‘of Desmet, .- 


“Worley, : and Plummer, in’ ‘the former Coeur Alene Indian Reser- 
— vation, _ Idaho. | 7 Pa eey ee 
YX, therefore, recommend that: under ‘the: provisions ‘Of tha: ace of : 


June 21, 1906 (34. Stat., 387 in the forfeited unreserved ‘and unsold. Sans 


- lots in the townsites ‘of Desmet ard Worley; and under‘said‘act, and 


‘the act of August: 4.1916. (39 ‘Stat., 435), the forfeited unreserved 
“unsold lots and acre tracts in. Plummer townsite, ‘be offered ‘for sale oe, 
at public outery, under ‘the supervision’ of ‘the Superintendent. 0) Ce 

Opening and Sale of: Indian’ Reservationis,” at hot: less” than their me 
a “appraised © ‘value‘on the dates, atthe’ ‘places,’ in: “the ‘manner, ahd eon a8 


s under the terms hereinafter prescribed.” : 
‘Time ond Place of Sale—Desmet' at Désriiet' J ily 2 ons | Worley 2 at 


ae . Worley July 25; and Plummer at’ Plummer July 26; 1919, “beginning is 


‘on. the dates mentioned: and continuing thereafter- froin day't to “aay, : = : 


; Sundays and: holidays excepted, as Tong as may be necessary. 


.. M anner—Bids 1 may ‘be made either in person or by agent, but hot. ae 
7 by mail nor at anytime or place other than ‘the time and. place when : 


e . the lots and tracts: are: offered for® sale hereunder, and any person a, 
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may purchase any aniiber: of lots and tracts for. which ie: isthe 
highest bidder. | Bidders will not be required to show any: qualifica- 


tions as to age, citizenship, or otherwise. If any successful bidder 


- fails to make the payment required on the date of the sale, the lot / 


or tract awarded to him shall be reoffered for sale” on the aoloy ne 


day. 


 * Letne “Pagiante: will be Ce. as. ¢ follows: No Tot or: * tract™. | 
will be. disposed of for less than $10, and any lot or tract sold for 


oa $10 must be paid for on the day it is sold; the minimum of $10. and. 


at least 25 per centum of the bid price: of each lot or tract sold for. 
- more than $10 must. be. paid on the date of the sale, and the re- - 
a mainder, if the price bid is $50 or less, within one year from the 

date of the sale; if the price bid be over $50 and less than $100, 75 
per centum of the cost may be divided into two equal payments due, 
respectively, one and two years from the date of the sale ;- if the 
‘price bid be $100 or more, the 75 per centum remaining unpaid may 
be divided. into three equal. payments, due, respectively, one, two | 
and three years from the date of sale. No entry will be allowed - 
until payment has . been made in full for the lot, but in case of. 
partial payment. the register will. issue a nontrensferable memo- . 


_ randum duplicate certificate showing the amount of the bid and the | 


- terms of the sale, and reciting the right of the purchaser to. make 
entry upon completing the payments; the receiver in such. case will 
issue a memorandum receipt. for the money paid.. Nothing herein 
will prevent the transfer of the interests secured by the purchase ~ 
and the partial payment of the lot or tract, by deed, but the assignee 
will acquire no greater right than that of the original. purchaser, | 

and the final entry and patent will issue | to the cree pe | 
when all payments are made. : a 
Forfeiture—If any person ‘hb has me partial payment on the 


7 Jot or tract purchased by him fails ‘to make any succeeding payment - | 


| required. under. these regulations at. the date such payment becomes 
_-due, the money deposited by such. person for such lot or tract. will be 


: forfeited and the lot. or tract, after forfeiture 1 is declared, will be sub-.__ 


~ Ject. to disposition. Lots or tracts remaining unsold at the close of 


sale or. thereafter declared forfeited for nonpayment of any part of : 


the purchase price under the terms of the sale. will be subject to 
private entry for cash at their appraised value... : 
All persons are warned against forming any Soabin daa or agree- 


2 _ment: which. will: prevent any lot or tract from selling advantageously ; 
or. which. will in any way. hinder or embarrass the sale, and all per-. 


~ sons so offending will be prosecuted under section 59 of the _— 2 


ae Code of the United States, which reads as follows: 


Shae ‘Whoever, before. or at the time of the public sale of. any of the lands of. the : 
United States, shall. bargain, contract or agree or attempt to bargain, contract, 


Pram: | 


‘time: and place. as he may. deem: proper. 


Ruorsters 2 AND. es 
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~ 


at or agree with any ‘other person, “that the. last-named person: shall not bid sapoh’ - 
or purchase the. land so, offered for sale, or any parcel: thereof ; or. whoever = 
by: intimidation, combination, or unfair ‘management, shall hinder. or prevent ae 


or attempt to. hinder. or. prevent, any ‘person from bidding upon ‘or. purchasing | 


aoe : any tract of land so. offered for sale, shall. be fined not more than one thousand 
- dollars, or impr isoned not more: than two: -years; or. both.’ «202. : 


The Superintendent. of the Opening and Sale of Indian Lands will 7 


Te and he is hereby, authorized to appraise any. “unappraised lot or 
- tract, or to cause any lot or tract to’ be reappraised which in his. _ 
, judgment i is not appraised at the proper amount, and he may ‘Teject - 

: any and all bids for any lot or tract and at any. time. suspend, ad- 


journ, or postpone the sale of any lot or lots, tract or: crac to such a 


‘Cuar Tatnaran; , 
ee eG, ee | * Gomenisions. . 
~ Approved: | 
Lp. e Horas, wa 

. “Assistant ni Searetary. 


- "LEAVES oF ABSENCE ON ACCOUNT oF DROUGHT CONDITIONS. 2. 


Act of. July” 24, 1919, | 
“Insrevorions.. : i = ae oe . 
- [Otreular No. 652.1, te, a 
-Deparrmenr. OF THE INTERIOR, - i 
nA ace _ GENERAL Lanp Orrice, nn 
| Washington, D. “ ~~ 29, 1919. a a - 
| Unrrep’ STATES Lanp Orrtces: ou, © 


at clause in ‘the Agricultural Appropriation Act of J Saly 2 24, 1919 7 a 


| (Public No. . 22), provides as follows: _ 


7 4 That: any homestead. settler. or entryman who, auring: the: enlendan year pe 
-\1919, finds it necessary to leave ‘his homestead to seek employment. in order to 


obtain food and other necessaries of life for himself, family, and work stock, :-: 
because of: great and serious drought conditions, causing total or partial failures 


of crops; may, upon filing with. the. register and receiver proof of such condi- em 
'- tions in the form of a’ corroborated affidavit, be. excused : from. _residence upon. 


his. homestead during all or part of the ‘calendar. year 1919; or the current — 


year of such homestead which. may fall. principally in the year 1919, and in Pata 


the making of final proof. upon such an entry, absence granted. under this. act ; 


7 shall be counted. and construed as constructive residence by said homesteader. mF 


-s No. blanks will: be fieusied for these applications but they 


- should cover the following ‘points: 


(a) Name and address of entryman.. 
ma 20 Serial number of entry. 
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(ey Description of the land embraced i in the entry. | 
_ (d& The date the entry. was allowed by. the register, 
—(e) ee, and extent of Secu conditions - "affecting | the » a? 
entry: ey ete | Se 

(Ff). Effect or Freraian on crops ‘of sii aue. oe | 
—(g) N ecessity of entryman seoking employment elsewhere bee 


- | cause of drought conditions. — 


(hy Period of leave ‘applied (ors, 


Points (e), a A), and (9) should state the facta: Ril anda in detail 2 : 


Dae 5 The. “current year” of an entry is ‘counted from: the date of its = 


, allowance; hence the period applied for ( h), can not extend be- 


a yond December 31, 1919, unless the entry: was allowed on ‘a. date _ 
_ earlier than July first oF the year in.which the entry was allowed, 


in which case.leave may, on proper showing, be granted for the bal- 
ance of the current yene of the entry, which 1 in no case can extend 
beyond June 30, 1920. : a 
3. A person who- is. "granted: a pace derek ae eh, will spina “4 
. credit as for residence, during the time of his absence, as though: 
actually living upon the entry... If this absence is for.a period dur- 
ing which ‘a certain amount of. cultivation would have been. re- 
quired under the provisions of the homestead law, he will be given 
credit as for cultivation also during the time of absance, 7 
4. The act applies to entrymen,, only if they have established foal 
dence- upon their claims. . It applies also to settlers who have not 
made entries.’ If the latter’ file applications for leaves of absence 
- you will assign them current serial numbers. If the. settler has — 
 theretofore filed- notice of absence under the act of July 3, 1916 
(39 Stat., 841), the application under this act will be given, the | 
serial narbar already assigned. such notice-of absence. . ~ 
5: You will allow a leave of absence if-a proper a ae be made: 


: and will forward the papers with your regular returns.. If you re- a 


ject an application you will allow the usual time for appeal and if a 


(Cray TALLMAN, 


_ - this be filed you will forward all papers Py, special letter. | 


- - : “Commissioner, 
> Approved: a ee 7 ge hs | 
as » ALEXANDER T. oan acne: 
| First Assistant Secretary. 
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THORNE ET AL. v.  KIRKPATRIOK ET AL. 


‘Decided May LU, 1919. 


‘Coa Ewray—PRerEkence: RicHT. Oy vet. CE PO a. 
aac AD coal. claimant’s preference right- of. ‘entry’ ‘under: section. 2348 et. seq., 
| Revised Statutes, 1 is. Scere ta of the same legal. character. and. status, as 
“a settler’s. right... a As sabees’ Pe Ser. eee 
es Pateny. ANwuzced—Norarion oF Rustonarros—Coat, Durosins Susser. TO > 
ao APPROPRIATION. | se ag 
. Coal deposits in land segregated from the public ‘omain fia entry | and patent: | 
-. which is. later annulled, is not subject to. a preference- right. claim or to. ‘the 7 


lawful possession of a coal claimant until its restoration i is duly n noted 1 upon a ae | 


the records of the local. land office, | | 

* DuranmcnTaz DECISION Crrep, AND. FotLownp. : 2. oy 
Case of California: and Oregon Land Co, v ‘Hulen and Hunnicutt «as ie D. 
—- 65), cited: and followed. 3 2 28 , 

VogELsana, First Aectridnt ‘ihn. 


7 Robert: M. Thorne, J ames Arthur Whitworth, ‘Aviliiy f. ‘Williams 
and James Colman, who.on June 27, 1916, filed their coal declaratory 
Statement 04024 and-on June 26, 1917,. presented. their application to 
| purchase, covering. Sec. 34, T..22 .N., R. 4 E., W. M.,-Seattle, Wash- 
| Angton, land district, have. appealed. -from. the decision: of the Com- 
-missionér of the General Land Office dated: October.2, 1918, holding © 
-- their.coal claim for rejection: because no. preferential right: was shown 
as against the. applications to purchase filed by others. . tee 
The-section above described appears to have: been. abit to. suc- 
cessive coal. filings: for many years:prior to 1901. In that, year prior 
- to September: three- fourths of the section cwas. embraced in, three. 
homestead entries and-in November. the. residue was included in.2 
homestead application. | September | 9; 1901, the above-named declar- 
ants offered for. filing. their coal declaratory statement for said section, 
| accompanied. by the proper fee, which was’ refused. ..They: alleged _ 
possession on September: 2, 1901, the opening of valuable: mines 3 -of 
os ae andthe expenditure of $5, 000 as follows: - 


- Prospecting ‘for, locating, stripping, - and opening - valuable: veins: cof eon). 


ace thereon, running: tunnels to’ and: upon said: veins: of: ‘eoal: and preparing’ them to 7 
fue produce coal. ‘for. shipping: purposes . in. paying quantities and . quality. | 


~ «These coal claimants applied: for a ‘hearing, which was ordered: and 
pen their motion was several times continued. In 1902 they: filed a - 
petition asking that the: Government ‘make -a: ‘special investigation, — 


sink shafts, drive tunnels; and do all things necessary ‘to determine | 


e the coal character of the land, it being alleged that:these coal claim-_ 


ants and their workmen had been ordered from the land by certain 
- of the homestead claimants and kept oif with threats and firearms. a 


Mm. 
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Ortcbex 6, ‘1902, the Commissioner a thé General: Land Office con- 
_- gidered the matter and stated that it was presumed that when the 

coal claimants offered their filing and applied for a hearing, they 
_ were prepared to prove the coal character of the land, or at least 


were possessed. of evidence which in their opinion was sufficient: to 


call for the cancellation of the homestead. entries. Their petition 
was by the Commissioner denied, their protest, against the homestead 
entries and their coal. declaratory. statement. rejected “without — 
‘prejudice to their right to begin proceedings anew when. they be- 

_ lieved themselves. ready to do'so.” No appeal was taken. - | 
.. The homesteads above referred to were commuted and thereunder . 
the entire section passed to patent in 1903 and 1904. In1906the pat- __ 
entees conveyed to one C. J. Smith, who later deeded the land to the ~ 


Washington Securities Company. By decree of February 25, 1911, 


_ the homestead patents were annulled and the Government title. to the | 

| land quieted, upon the ground that the land prior to the homestead 
entries and prior to patent was known to be coal in character. Upon — - 
“guccessive appeals the decree was sustained. See case of Washington 7 


Securities Co. v. United States (194 Fed., 59, and 234 U. S., 76). The | 


decree, having become final, was recorded’ in the county ‘records on 
April 10, 1916. May 18, 1916, the Commissioner directed the local 
‘officers to issue thirty days’ noni prior to the notation of the restora- 
tion of the land on their records and at 2 p. m. on the day fixed by 
.. them, to proceed. to’act upon all applications. in the manner pre-. 
_ seribed by the circular of May 22, 1914 (48 L. D., 254). The Com- 
. missioner further directed that upon notation of the restoration, the . 
lands “will be subject'to such forms of appropriation as are permitted. = 
| by the public land laws appropriate thereto.” May 23, 1916, the lo- 
eal officers issued their notice, which concluded as follows: ae 
ge. Me Notice is hereby given that we will note the restoration. of said lands on the - 
records of this office at the hour of two'o clock p. m. on June 27,. 1916, and that 
‘thereupon. the lands will be subject: to appropriation and entry. 7 
: On the day and hour fixed there were filed numerous homestand’ ap- 
__ plications under the act of June 22, 1910 (86 Stat., 583), for the sur- 
_ face of. the lands restored, certain of which applications were allowed  —— 
and others rejected: . The coal filings: and applications herein men-’ | 
tioned were for the coal: deposits: Teserved pursuant to said act of  . 
_ - June 22, 1910,; and so far ‘as appears there exists no controversy be 
tween ‘the ‘surface agricultural | claimants on. the. one hand and. the. 
claimants for the coal. deposits on. the other. | : 


At 2 o’clock p.m. on June 27, 1916, there were presai: bate the | 


. local land officers. and acted Mpon i them coal casa ane L applica- 
-. tions. as follows: 


08998, C.D. 8, John Watson, E. 4 SW. 4, W. * SE. ‘45 Rejected, 
- 93995, C. D. Ss. Howard. L. Aumack, NW. iB Rejected. » 
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94021, Coal application, Lester E. Kirkpatrick. and - Chester - Kirkpatrick, ; 
«ELS; Rejected. : te : 


04022, Coal application, Wilbur H. ‘Kirkpatrick and Edwin 8. . Bree, W. oo a 


Rejected. a 

04024, C. DS, Robert M. Thorne et al, all: section ; Allowed, 
- 04025, C.D. ‘S,; George B. Wilson, SW. 3; Rejected. er a ge ae 
| The: ‘declaratory. statements presented by Watson. Ps fon é 
~ were by. the Commissioner finally rejected on June 5 and June 8. _ 
1917. After: ‘June 27, 1916, other coal filings and applications were 


: presented. - On July 10, 1916, Edward Hedstrom filed his coal decla- - ae _ 
ratory statenient’ 04030 for the SE. 4 of said section, which was re- | 7 


jected by the*local officers. On March 97, 1917, Edward Proctor : 


filed his coal: ‘declaratory statement 04239 oe the NE, 4 of said SeC- 


os tion. This was also rejected by the local officers. 


The record shows that this section was on J uly T, 1910, included 


within the outboundaries. of a. coal-land withdrawal. It was classi- wee 


fied as coal land, price not fixed, and restored. on. August. 6,1914. It 
was on dé anuary 30, 1917, again withdrawn by the. President. from 
settlement, ‘location: ale: or entry, and reserved for classification 
with respect to coal values, and is still so withdrawn. 


The present: declaratory, statement of Thorne e¢ al. was verified — 


by each of the declarants before the register and receiver on June 27, 

1916, and with regard to possession and improvements, contains es- 
sentially the same allegations as were contained in the filing tendered 
in 1902. The declaratory statement is supported by the allegations 
of each of the declarants to the effect that the association has never 
abandoned or released its claim to the laid. On October 18, 1916, 
the Commissioner held this. filing. for rejection substantially on the 
_ ground that a preferential right could not be based upon acts done 


“prior to. the patenting and cancellation of the earlier homestead en- 


tries, but at the same time the privilege of amendment by way of | 


additional showing. was extended. - A showing was filed November — | 


28, 1916, averring that two men employed by the association were at 


work on the land during the entire day of June 27, 1916, stripping, . 
uncovering, and developing coal. Declarant: Wilson. (04030) . ON a» . 
_ December 29, 1916, filed a protest: against allowing any amendment. G o 


~~ June 26, 1917, Thorne: eé al. filed their application to purchase pur- ee 


+ suant to their asserted preferential right. Said Wilson, Hedstrom 


and - Proctor protested this. application. Notice was issued, was | 


ee 3 - posted and published and proof filed. The claimants tendered $19, 500 


as payment of purchase price for the land, which tender was re- . _ 


fused: by the local officers August 30, 1917, becatise of existing coal- : 


| -Jand withdrawal: ‘Thereupon: Thorne et ni promptly appealed: On — 7 
~ September 15, 1917, the ‘Commissioner instructed the local officers a. 
: oe to ask. for payment 6 the purchase price and oe no circum- a 
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— stances: 0: issue. . final certificate: - ‘October 2, 1918, the dedision 3 now ; 
| complained of was.rendered. The Commissioner found that there — 


was no affirmative showing as to the opening and improving ofa 
-Iine subsequent. to June 27, 1916, and even if there had been, it 
could avail the claimants. nothing as against the Kirkpatrick. appli- - 


aad cations filed on that day so. long as such applications remained. in- - 


~ good standing. © The coal filing of: Thorne ez ai. was accordingly i 


' held for rejection, and the present, appeal followed. » | 
On October 2, 1918, the Commissioner also soneidarea. and ented ee a 3 

upon, thie. Kirkpatrick applications: (04021, 04022). and reversed the-- 

action of the local officers in rejecting them, and notwithstanding | ca 
the coal withdrawal,. directed that notice be issued and given; but: 


that no payment of purchase price be accepted and no final certifi- 
cates issued. The requisite notices were issued, posted. and published: - 
~ Said’ Wilson, Hedstrom and Proctor filed protests, upon which the ~ 

local officers on December 11, 1918, ordered hearing. Kirkpatrick é 
oer ae. appealed, and the Commnissionét on January 10 and J aay is 
17, 1919, respectively, vacated the orders for hearings. - | 
Furthermore, ‘on October. 2, 1918,‘ the. Commissioner decided that 
the coal signe. of Wilson (04095), Hedstrom (04030), and Proctor. 
(04039) were subordinate to the Kirkpatrick applications, and their 
‘several coal filing were held for rejection. These three cases are. 
now before the Department on appeal and have been considered i in . 
connection with the record in the present case. | : 
The primary question to be determined herein is whether iis ap- - 


ve pellants, Thorne ez al., could gain or initiate any rights under the 


coal-land laws between’ September. 9, 1901, the date of their alleged 
possession, and June 27, 1916, the. date apon ‘which the land-was re- 
— stored. With respect-t6 assertéd ‘settlement rights upon entered and: -: 
- patented: lands, the Department’ in the case of the California and 
Oregon Land y Company: v. Halen and | Hunnicutt ae L. D, 55; 56, 


57) said: 


The correct. rule. is that ‘when | a ‘aéeree ‘canceling: a ‘land: batont piace 
‘finally effective, the patented lands ‘are’ ‘thereby: restored to the public domain, 
‘but: they are not thereby restored: to appropriation until the. local officers. are. 


instructed by the Commissioner that the. lands are restored to entry. and have __° 
in accordance with ee made notation. of restoration. ‘upon, the records 7 = 
: of the. ea office. | sR : oe, 
a the ndarty administration’ of: the Jand laws forbids any = depaniee “y09 
_ by the epee from. the salutary rule: that. Jand. segregated: from the public: 


domain, whether: by. patent, . reservation, entry,’ selection, or otherwise, is: not: 
subject to settlement or any other form. of. appropriation. ‘until its restoration aan 


2. ne public domain is noted upon. the records. of the. local. Jand office, | 


-In the unreported. cases of William H, Anstead (04000; “:D_3473 38), 


- z decided. September 29, and on rehearing November 8, 1917, and ‘A. L. 


Toner et al, (205; “D-34877 )s considered. October 25, ‘and on. 
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- . nleaeae N ovember 26, 1917, ‘Givolving coriflicts 3 in this same. eon - 


between surface homestead: applicants, certain. of whom’ asserted-  - 
. settlements’ prior to June 27, 1916, on portions of the. land; the eee | 

- partment invoked: and applied the ruling above set forth. bE BE a: 
: _A..coal: claimant’s- preference right: under: section: 2348: et 8eq. ; 


- Revised: Statutes, or the lawful: possession of coal lands contemplated a 
by section 2401, Revised. Statutes, is essentially : ‘of the same ‘legal we 


- character. and’ statis as a settler’s right. Under the ruling: above — | 


~ announced,. Thorne. e¢ al. could and did gain no. preference right to . - 
- or lawful possession of the land or-the coal deposits.contained there- 


in prior to 2 p. m., June 27, 1916, the ground being covered by the: | 
homestead entries ‘duly. of record and..patented. The declaratory 7 
| _ statement presented served no useful purpose and was erroneously. 


allowed, but even when allowed, it constituted’ no bar to the Kirk- a 


- patrick applications to purchase, which should have been received 


-and promptly allowed and ‘passed to notice and proof, as was. held 
.. by the Commisisoner: Those applications, however, have now been 


intercepted by the coal withdrawal of January 30, 1917, and will be . 
held. in abeyance until the land shall be appraised and restored, all 
else being regular. - | 

“ Upon’ the filing of the Kirkpatrick applications at the how of | 
restoration the land was withdrawn. from subsequent. appropriation _ 
-and was not thereafter open for the acquirement ofa ‘preference right. 
or for coal filing by. any other “person while said applications were 
pending before the Land Department. ‘In the face of those appli- 
~ cations and. of the Executive withdrawal of Ji anuary 30, 1917, the — 
application. to purchase filed June 26, 1917, by Thorne et al., the 


proofs offered and the tender of the money- thereunder were of no 


avail. | : 
While a "podsiderible period: of time has elapsed 4 since the filing of | 


_ the Kirkpatrick applications, so far as is made to.appear no laches’ : 


or undue delay can be charged to those claimants, as they timely ; 


appealed and have consistently maintained and pressed their claims Sat 


to this land. 


- From the foregoing’ it follows that the eoal declaratory statement, a cA 
the application to ‘purchase,’ proofs, ‘and tender of payment offered i 
“5 by. Thorne et al. were properly rejected by the Commissioner and | 


must stand ‘rejected. ‘The. action of the. Commissioner herein is: : 
és found to be correct, and is s hereby affirmed. | | a 





| "THORNE ET AL. v.  KIRKPATRICK ET. AL. ts fo 
Motion fo Yehearing of departmental decision: of May 14, 1919 (at : 


oe L. D.; 249), denied ue First Assistant akan Vogelsang, diet oe 


oe ber 19; EOLe + 
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| WALKER ‘MINING COMPANY. 


Decided July 11, 1919. 


| Racers OF ‘Wiy-Snetion 4, Act or Frssvary 1, ‘4905. | 


An application for a right of way for. a reservoir. site within: the Units of. ta re ' e 
forest reserve, shown to be reasonably needed for the purpose of. the ‘stor-. ae 


- age of tailings ‘produced by the milling. and. reduction of copper ores, is’ 


. _ clearly. within the: contemplation. of that. provision of section 4 of the act. 7 


Of February 1, 1905, authorizing the granting. of such. rights. of way for a 
the purposes: of mining, milling, and reduction of aba! during the period s 
of their’ beneficial use. : , : | ea 
ms Horxrns, Assistant Secretary? Me a on :. | 
_ ‘This is an appeal by the Walker Mining ances from ifs ea 
~ sion of the Commissioner of the General Land Office of May 19, 1919, © 
rejecting its Susanville application 06712, filed under. the nok of 


February 1, 1905 (38 Stat., 628), for a right of way for a reservoir 


- gite within ae limits of the Plumas National Forest. an 
The application was” filed February 94, 1919. It Feo the. 
| proposed reservoir in terms of the. iieandlor line thereof, which 
bounds an area of 90. 24 acres, situated in parts of Secs. 7 and 18, 
T. 94.N., BR. 12 E., and Secs. 12 and 18, T. 24. N., R11 E., M. D: M. 
It declares that the reservoir. is desired mainly for the purpose of 
the storage of tailings: produced by the milling and reduction of 
_ copper ores at what is denominated the Walker mill, ‘situated at a 
point approximately 38,900 feet to the northeast of the area described. 
_ Said area is shown by the plat of the company to be situated at the 
- confluence of Dolly Gulch Creek (flowing through part of a natural. 
creek bed, extending ina southwesterly direction from the said mill) | 
and Little Grizzly Creek. ) is 
The action of the Commissioner is based. on dis dated ground that 
-a depression in the earth’s surface, suitable for use as a depository 
- for mill tailings, is not a reservoir within the meaning of the act 


of February 1, 1905, supra, which contemplates only the. use: of 
i water for certain purposes. _ 


It is urged in the appeal that as’ a necessary ‘part of the process 
of milling and. reducing copper ores at. the company’s plant, the 


tailings will be transported through the natural . channel of. the. “t 


_ Dolly Gulch Creek bed to the tailings storage reservoir, being car-. 


ried in suspension in the creek waters; that the impounding. of - 


. these tailings will require the construction of a dam, back of which | 


there will always be more or less water. It is declared. that:the pur- — 


pose of the reservoir is to bring about a proper settlement. of solid 


‘matter from the water so that only clear. water may pass on down 


the stream below the reservoir site. Attention is directed to the r 


fact that in connection with the operation of the mill it-is necessary 
_ to ae a- tailings pond for the impounding of its — eng, _ 
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.. fatube: mill ¥ inttings, as required by. the. State Fish and’ Game Cont: , : | | a 
mission; that i in this case if the tailings in suspension. were. permitted - he 


“a - to float. one the creek with the: water, without being. intercepted ee 


by the. proposed: reservoir, such ‘tailings would prove a. nuisance to, ak 


others desiring to use the aioe flowing through the. creek, 
By section’ 4 of the said act of February’ 1, 1905, it is iorvvided; 


That rights of. way. for the. construction and maintenance. of dams, peseevolrs me 7 


water. plants,. ‘ditches, flumes,. pipes, tunnels, and: eanals, . within . and. aeross . 


. the forest: reserves of .the. United. States, are. hereby. granted: to: citizens. and: — ~ red 
| corporations. of, the United States for. municipal or mining purposes, and “for... - ped Se 
~ the purposes. of the. milling. and. reduction. of ores, during the ; period of. their ebay oh ee Ge Bee 


beneficial use, under such rules and regulations:as may be prescribed.by the 


Seeretary .of.the Interior, and. subject to: the Ws: of. the State, or. acuaees ae 


_ in which. Said. reserves are respectively situated. 


By these provisions ‘the Departmient i is ‘alenily duthorized a grant. 
‘Tights of. way for reservoirs used in connection with the milling and: 
reduction or ores and reasonably. needed for. ‘such . ‘purposes. - The © 
use sought to be made of the proposed. reservoir is, in the opinion of 
the Department, well within the. purposes. contemplated by. the act- 
and, in the absence of objections other than those found, py. t the 
Commissioner,. the application will be allowed. tae 

The decision appealed from is accordingly reversed, and the case : 
is remanded for r-ApPropriate # action hereunder, hee re, | 





| DOMINGUEZ + v. _ CASSIDY, 
Decided July 21, 1919. 


Srock-Raramve Honmsnap—Dustan ation OF ‘Laitp—Conrest. : . 
Under the act of December. 29, “916, authority. is ‘yested in. ‘the. Secretary of. 


= the Interior. to. designate Jands. which ‘ “in his opinion ‘ 2 . are. subject thereto. - 


’ 2 under the terms. of said act ;. and: when his opinion has. been. SO. expressed = 


and the. -authority. exercised. ‘fairly, without deception. or fraud, and an za eae 


. : : entry has been duly allowed - as. result. thereof, Jt. will not be, subject’. 2 
to contest -on. the: charge: that such designation was Amproperty, or errone- a 
: _ ously. allowed. Be a ace . Pease on fed at ashe fs 


Horsrys, Assistant Seoretary: ee er 


March 26, 1915, Thomas: Cassidy aude iomtend aay  olbere 2 


for the N. # SE. i, NE. , Sec. 14, and the 8, 4 SE. 4, Sec. 11, Tt 


e790) N.,; R.:35 E.,.N: -M. P. M.,. within - the: Clayton, New Mexico, seh 
land district, On- July 18, 1917, he filed: application 025235 for 


stock-raising homestead entry’ additional: thereto, under the: act 


Se. Oe December 29, 1916 (89 Stat., 862), for the S. 4 SW. 4, Sec. ‘Ly = et 
and the N. 3 NW. 4, Sec: 14 in: ad township, together with an ap-~ 
e239 Perce ie for designation’ of the land on the usual form ‘provided _ 
- _ therefor. — Said. land was’ thereafter duly ‘designated as” subject — em 
to entry. under said act, and his entry was allowed ou une 18, 1918. ia a 


» 115594°—vor 47—20-—15 
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eOeee 1%, 1918, Desiderio Domingues filed : an application to « con- me 


re test: said: entry, charging: 


That said. entry was erroneously allowed: under’ the ince of Daccuiber! 29, 1916, a 


: ‘ aa had. been improperly. designated under said act for the reason ‘that the 
es original entry. 019678. made March 26, 1915, for S.. 3: SH. 4, See, 11; N: $-SE. 3 and 


NE. ay See. 14, T. 29 N.,; R. 85. H., is good level land growing fine crops. of beans, - | 3 


- sorghum, maize, corn, “ete., ‘capable of supporting. the average family ; said land 
contains 2: spring from: which water can be had the year mound ; that the addi- - 


tional: herewith is level land, capable of producing: valuable crops. of grains, and 


as abundant water canbe had ata depth of six feet from the surface, excepting 40 


- acres which is not. so: level; that there is a ‘permanent: ‘water hole on said: land. oa 


a situated in Rhode Canon,”: which: latter is: not a canyon. but a ereek: running ~- ; 


| i: | through: said: additional : entry:; that it was an: error that said lands were ‘desig- ee 
~ pated: ‘under: the stock-raising homestead law; that: the contestant: herein -pro- 


tests: against the allowance of said additional entry” as being contrary to the 3 

- above described: hag irrigation ‘possibilities nd produces ‘valuable. “crops of : 
| grains, and the additional herewith is likewise of this character, with a \ perma- 
7 nent water hole:on same. 


“On March 13, 1919, the Conimissionér of the. General’ Land Office 
rej jected said. application to contest, and the applicant has appealed to. 


the Department. © ue 
Section 2 of said act of Deiat 29, i916, “provides! ie 


‘That: the Secretary” of ‘the: ‘Interor is. hereby: authorized, on ‘application. or 
otherwise, to designate, as stock-raising lands” ‘subject: to ‘entry under this Act 
lands the surface of which is, . in his opinion, chiefly valuable for grazing and. 
raising forage crops, do not. contain merchantable: timber, are not susceptible © 
of irrigation from any known source of water supply, and are of such character 
that six hundred and forty acres are reasonably required for the support of a 
family : Provided, That where any person | qualified to: make original or addi-. 
tional entry. under the provisions. of this Act shall make. application to enter 
any unhappropriated publie. land which has" not been designated as subject to 
entry (provided : said application: is. accompanied and. ‘Supported by. properly 
corroborated affidavit of the applicant, in’ duplicate, showing prima ‘facie that 
the land. applied for is. ‘of the character contemplated by. this. ‘Act),) such -appli- 
2 cation, ‘together with the regular fees and commissions, shall be received by the © 
register and’ receiver of the land ‘district in- which said’ land’ is located and 


‘suspended until it shall have been determined by the. Secretary of the: ‘Interior ae 
_ whether said land is actually of ‘that. character.’ That during such suspension 
the land described. in the application. shall not be disposed of; and if the ‘said : . 
_ Janda shall be designated under this Act, then guch application shall. be allowed; 
a2 otherwise it‘ shall be rejected, subject to appeal ; but no right to occupy ‘such. - 
* ok lands shall be acquired by reason. of said. application: until said lands: have been 
designated as stock-raising lands. : 


| __ Authority i is-thus vested in the Secretary: of the ice to: desig: 7 
nate. lands which “in his opinion” are subject. to designation under 
>the. terms: of : ‘said act. And where his opinion has been expressed | 


. andthe: authority. exercised fairly and without. deception or fraud, 


~ and.an- entry has been’ duly allowed asthe result of such designation, : . 
2 Tt. will not be subject: to. contest on the. charge that. the Seer | 
~ was improperly and. erroneously made. ; : oe ee 
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Of course in case: an. 1 etitrymian has induced the designation by de- . ae 


: “geption or fraud, his. entry should be. subject: ‘to: contest on. charges 


a that the facts were ‘such as to. exclude the land ‘from the operation of — ena 


said act; that it was not properly ‘subject to” designation, and that. 


| the designation was erroneously induced by deception or fraud, 
“In this case: it, appears that the designation - was. regularly. aid oe 


| | “ag. the result: of the. independent: investigation and action of the offi- e ey | : 
a “cers: of the Government. acting in behalf: of the. Secretary of the = =. 
_. Interior. The application to contest the entry was therefore properly’ — 


: “_ and the decision of the Commissioner 1 is affirmed. 


" STOCK-RAISING HOMESTEADS—ACT oF DECEMBER. 29, 1916, 
Ma Instructions. > | 
- [Cireular No. 528, 1 . . 


i [Reprint of J nly 30, 1919, including. supplemental instructions. of ‘Mar. 93, 1917 ar 
| (Cireular 538), ‘instructions of Oct. 31, 1918 (Circular 624); “and - instructions | 


7 Of Feb. 8, 1919 (Cireular 685). ‘Changes have been made in pars. 4, 6, and 18.] 


oa ee | Duparrumn OF THE ‘Lyrikror, eee te 
ha eo fe Generau LAND.OFFICcE,.. 2. 

_ | aor | Washington, D. be pr 30, 1919... . 

3 Reorsrens AND 5 Hauahegia, Seite tas wo 

| -Unirep Stares Lanp Orrices. ee ee o 

- . Sirs: The following instructions are. issued® ander the rovisions | 
a of the act: of Congress of December 29, 1916 (89 Stat., ae relating. 

to stock-raising reraager as. amended PY me act of ‘October. 2B, 


oe ie 1918. (40 Stati, 1016) 260 eS ae 


| WHAT LANDS SUBJECT TO ACT.’ as 
“L ‘The. Secretary of. the Interior: is authorized, pursuant to. apo | 


: Bae cation or otherwise, to..designate. unreservéd. public lands in any. of 
_. the public-land States, but: not in -Alaska,‘as “ stock-raising lands.” 
This includes. ceded. Indian lands, unless: entries therefor ‘are. lim- 


- ited. to.a: smaller: area: bythe acts governing their appropriation ; 


= but it does not.include lands in national:forests. . From:time to time i 
lists of land thus designated will: be sent: to the registers and:receivers = 
in the districts wherein the land is situated, and: they will be advised pe 


of the dates: when the designations become. effective.. , = 
2. The lands to be designated are thosa the. surface of which: i is, in 


: - * ‘the opinion of the. Secretary: of the Interior, chiefly - valuable.for — 
” grazing and raising forage crops, which-do not.contain merchantable _- 
_ timber, are not: susceptible of. irrigation: from: any. known.source of: 


~ “water supply, and. are of such character. that:640 acres are reasonably. 


wae required: to support.a. family. The: classification. will -be: made,:'so: iS : 


oe _ far as practicable,. to exclude. lands that’are not: chiefly. valuable for 


i grazing and raising forage crops,- either: because: too: valuable:‘for _ ee 
-. Such use or too poor for such -use.. Lands which:are ‘capable of ‘pros 


.- ducing.valuable crops:of grain. or other food:cereal: or:fruitare!not: 
-. -subject, to designation, being, if otherwise subject to‘entry,. disposable: 
-. under the 160-acre. or. 320-acre. homestead’ Jaw; ‘according’ tothéim 

- character. ‘Lands of such arid or. poor. character: that-they are ‘worth | 


ees dess or fit only. for occasional. gr azing: in’ connection’ with: large areas. e ee 


$e : a See also Cireular 660 ee L, D, , 248), and: ‘Cireular 665 a i, D, 7250). 
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a og. hae land are not ‘subject to designation and entry under this 


‘act. No tract may be designated: which contains a water. hole,. or 


ae other body. of water, needed or used. by the public for watering pur- Maat 


poses, and such tracts may be reserved by the President and kept 
‘open to the public use under rules prescribed by the Secretary of the 


Interior. . ‘Whether the land will or will not support a family is not. — | 


Jess 4 guaranteed 3 in any manner by the designation of the land as subject. 


aS ‘to this act.. ~The homesteader. himself must take the burden of: ace 


 ceepting the land dese as of a p chanacter that. meets the ae oe 
bs ~ments: sof the law. 0) i eee 6. eRe 
| >. | FEES AND COMMISSIONS. 


3b ‘The foe and: commissions on all ditties: mder tite act. are. ‘eal : = 


te, culated on the same basis as other entries. For a tract of less than 


a 81 acres the. fee is $5, and for that area or more it is $10.. The com- - 


oe _ missions, ‘both on making the entry and’ on submitting final proof, 


_-amount to 8 per cent on the Government price ($1.25 or $2.50 per _ 
“acre, as the case.may be) of the land, in Arizona, California, Colo- - 
 rado, Idaho, Montana, Nevada, New. Mexico, Oregon, Utah, Wash- 
ington, and Wyoming, and to 2 per cent in the other States. For 
example, on an entry for 640 acres in Washington, not within granted 
-yailroad limits, and therefore $1.25 land, the payment. on making ~ 
entry would be $34, and on submitting proof would be $24, in addition 
to. sere es and publication. fees Deyavle to a ee a oe ; 


QUALIFICATIONS FOR. ENTRYMEN, 


4, ( ay — person qualified under the. general laws is ange home | 
- stead entry (that is, who-has.not. exercised his right, or who is entitled 
- to restoration of his right under general provisions of law) may make 
ne stock-raising homestead entry for not exceeding 640 acres of unap-_— 
“propriated, ‘surveyed land,. in reasonably’ compact form, which has 
- been désignated by the. Secretary as above indicated. No rights can 
_ be acquired by an application for unsurveyed land; but where a tract. - 
of unsurveyed | land has. been designated’ a. settlement right on not 
“moré than 640 ‘acres may be be established and tmaintained if the 

| boundaries are plainly marked on the ground. . 
(6) A person, otherwise qualified, ‘who has: partially -exhiiustad 


7 his homestead right,’ securing title toa tract of land, is entitled to 


e make an original entry-under the. stock-raising act for sich an area . 


as will not, with said tract, ‘make up more than 640 acres; and the dis--  _ 
“dance between the two: tracts involved: is ‘immaterial:-To illustrate, — 


ae if ‘he has ‘a patented entry covering 120 acres he: may make original — 
-gtock-raising entry for a tract’ containing as much as 520 acres; if. 


| ‘his patented’ entry covers 240 acres of land designated under the  . _ 
So enlarged. homestead act; he is still a qualified: entrymah under that - 

“act and ‘is, therefore, entitled to. enter under the stock- -raising acta | 

“tract containing as much as 400 acres; if he-has entered 160 acres of 


_ “land: not designated” under the érilarged. homestead act, he may file 2 


8 petition for its designation thereunder and his right to make original — 
- “stock- raising entry will be contingent on designation as indicated. - 
(¢) A-person who-has perfected, or has pending; an'entry or‘en- 


oe tries initiated s since August 30,1890, under the desert-land, timber- ; i. : 
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~~ and- pee or Sreetition: nae for 320 acres in the agerogate | is dis: 
qualified from making any kind of entry under this act. If he made. 
entries under.said laws: for not: more than 160 acres they do notaffect 

his right under this act. If he has entered under the desert-land, — 


_ timber-and-stone, or preemption laws: more: than 160: acres’ but. ap a 


_ proximately 40 acres less than 320 acres, -he is ‘entitled to: make an 
. original or an additional entry under this act; but the tract-entered: 
_ hereunder (which-in no case must exceed’ approximately: 640 acres); 
_ together with the land entered under the other laws mentioned, and © 
_ his prior uncanceled homestead: entry or entries, if any, “must noe 
aggregate more than 800 acres. In-other: words, a person who was — 
~ qualified to make an original or an additional homestead entry under 
other laws for as much as approximately 40-acres can enter hereunder. — 
..... such an ammount of land as will, with the area theretofore. entered. 
.. under the homestead: laws, not exceed’ 640 acres, but the total:of all 
entries under the agricultural public-land. laws (i.e. timber and . 
stone, desert asd prccmpiery) and. omioecac) must. x not oe 800 - 


acres. 
. _ COMPACTNESS OF EN TRY. 


Be With epee to compactness, no: ‘entry, 1 nor. any ; claim: compris: oo ge 


y ing an original entry’ and an additional. entry under. this act,.shall 
_ entirely’ surround.an unappropriated tract, of public land, nor. shall 


it have an extreme length of: more than: 2:miles' if-there he available ne 
land of the character described in the: act: the: inclusion of -which in — 
the claim would reduce such length. An entry may not include two 


oe separate tracts, even: though. they corner:on each other, unless each 


-_ adjoins ‘an original entry, as herein explained, except. where. entry 
-. . ismade under the proviso to section 8 of:the‘act, and the homesteader. _ 
igs able to secure land adj oming | his former entry £ for. Baan por of ‘the : 


area hea 1s entitled to take. 


ADDITIONAL. ENTRIES WITHIN ' 20. ‘MILES. 


6. Any 3 person otherwise. qualified who has a ae or perfected — 


* 


Siomecterd entry made under:a law other than the stock-raising home- — 


stead act. for less than 640 acres of land, ‘which. shall be designated _ 
as stock-raising land, may, under the first proviso to section 3 of the 


act, as amended, make an additional entry for a tract of designated _ 


and making yp. therewith an area of not more than 640 acres. 


| ore land within a radius of. 20 miles from the tract: originally entered, = es oo 


- Any. person otherwise. qualified who, when making” an. original: 


= entry under the stock-raising homestead act, is unable to secure the = . | 
maximum area permitted by reason of adjoining lands or lands 
- within a radius of 20 miles from the lands originally entered being =~ 
reserved or covered. by prior filings or entries, may, if the reserva- _ 
tion be vacated, or if the intervening filings and entries be canceled a 
ca result of reliquishment, contest, or otherwise, be permitted to en-- 
. large his original entry, through amendment, or. by the filing of addi- — 
tional entry .of designated lands within a radius of .20 miles from — 
_ -the tract originally entered,, making up; with his. first entry, | an area eh 
Near of not: more than 640 :acres. | 
Such entries may include two. 4ncontiguous. tracts. if. ‘one. of the on eo 
- tracts is 3. contiguous to. the: eoneine ye: ‘But. such applicant can noe 
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be. allowed to. secure a. tect incontiguons to his. first ce: ee 3 -_ 


he enters all available land. contiguous thereto. If he. applies for — 


land which is incontiguous to the original entry, he: must furnish an - 


oe ; - affidavit:that there is no unappropriated, unreserved land contiguous 
_ - thereto, of the character described in the act, other than that for 


. which he applies; however, this affidavit will not be necessary if your 


 yetords show that there is no other vacant contiguous land. The | fd 
~-. game limitation as to compactness. of.form will be. enforced as with - 
~ respect to original entries. It is immaterial whether a person apply-. 


| ing for additional entry under this provision of the law resides upon — 


_. or owns:the land first entered.. A married woman may not maké aD. _ 


oe additional entry under this’ section unless her present situation is - 


such that she would be qualified i in. that respect to make an original 8 


homestead entry. 
An additional. entry. (under. any. - section of thé ack) can be made 


- only as additional to’ a pending or perfected. entry, not to an un- — 


_- allowed. application. Therefore, you will reject all such applications 7 


x where the original entries have not. me been. allowed- at the time of | , 


ery ae fc . 
Tf all the land qnvelved coalcea: up one ‘tract, has ready: beer desip- 

; nated under this-act, and.is subject to appropriation’ a claimant desir- 
ing to secure homestead: entry. for more than: 320 acres.must file an _ 
_ application under. the stock-raising act. . He is not. entitled. to make 
_ an entry for part. of the tract: under some other law. and file. ‘apphea- | 
3 tion for additional entry. under said act. . 

Even though a person. has two pending or. pet teoted: homestead. en- 
| tries, he.may nevertheless make.an additional: entry, under. the pro- — 
- viso to. section 3, provided all the. other lands involved lie within | 
20 miles of the. tract first entered. - Where proof. has’ been submitted 
onthe original entry, the person may make an additional entry. for 
land contiguous thereto, under‘section 5 of the act, provided he still 


owns and resides upon the- original tract. See paragraph 9 as to 7 


“method of perfecting title to. an entry. ‘unider said section. 


_A person whose right has been restored by a second- ny act isin 


| the position of never paving made a homestead entry.: : | 
Where proof has been submitted on the original entry andl theré | 

~ 4g no available vacant land contiguous thereto, claimant may have - 

: the pending additional entry changed to stand under thé stock-rais- 


, ang: act, and to include vacant land contiguous thereto. Though ~_ 
_ .: there be land continguous to the original,-and even though the two. 
- ” -tpacts first entered be more than 20 miles apart, he may have the'addi- 


‘ tional entry. changed to stand as an original, under the eee Tanning 3 


oa a act and to. include adjoining jand. 


_ PROOFS on ABOVE ENTRIES. 


ce 7. The « entries 3s heteinbéfore eeplaineds may. be perioced: By proote a 


‘submitted within five years after their:dates, on a. showing of com-. 


re pliance with the provisions of the three- -year law (act of June 6, 


4912-37 Stat., 123), except that expenditures - for. improvements. - ie 


must: be: shown in lieu of:the cultivation. required by that act...The — 


- - entryman. must show that he has actually used the land for raising” | 
stock and forage crops for not less than three years, and that -he-has | 
- made, Permanent Hoprovelnents upon’ the- land, having - an. pageregale - 
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~ 


: value of not’ Jess than $1. 25 per acre, and ane to increase. ». the oe 


aS value of the land for stock-raising purposes; and at least one-half - > ee 
of the improvements must be placed upon the tract, within, three ea 


53 years after the date of the entry. 


_’ As to. residence,. this must.be continued for three | years, subject. ‘ton ue 7 ; 
“the privilege of a five months’ absence in each year, divisible into © 
two periods,.if desired, but credit on the residence period on account” ©. 


_ of military service during time.of war will be allowed as on other faa - 
-. homestead entries; where an entry has-been made, additional toa =~ 
~ . pending entry, or to a perfected entry. for a. tract, still. owned by: Beas Be 


. the claimant, the residence may be.had: on either of the tracts in-° 


“volved for. three: years after the additional is allowed, or: becomes . - en 
allowable. In-other cases such residence must be on the land addi- = 


tionally entered. It must-appear.at the time of-proof that: there is — Shas 
then a habitable house on the land; but. it will-not be counted in 
estimating the value of the: ‘permanent: improvements required'to be 


. placed’ on the tract, asabove stated. If the: ae comprises. Avo 


| monvonmenous tracts, the residence may be on. n either. 


s ADDITIONAL ENTRIES FOR conrievous ‘TRACTS BEFORE PROOF. oe 


8 Under ‘section: 4 of the. ‘act any person having + a | homestead 

entry for land.which shall have been designated under this act, upon | 
which he has not submitted final:.proof, may make entry. of. con-* | 
tiguous designated. lands, which, with the area of his original entry, 
shall not exceed 640 acres.. On. submission of proof.on such addi- 
tional entry, he must. show residence on either tract to the extent. 


. ordinarily. required, but will be entitled to credit for residence on the 
- original tract: before or after the date of. the additional.entry; he. ~ 
must also show improvements on the. additional tract to the Value 


of $1.25 for each acre thereof. - Proof on. the additional .entry. may - 
be submitted within five years after its allowance, when the requi-_ 


site residence can be. shown, but not: before submission of proof on. | 
_-the. original entry. . -Proof.on..the original.entry.must be submitted . 


under the provisions of the. law: pursuant. to which it. was. made.and | 
within its life, as limited thereby; but, subject to that. condition, one 


proof may be submitted on. the two. entries. jointly... If the original - 
| ‘be. commuted, three. years’. residence. in. all. must, nevertheless, be. gas 
shown in: proof: on. the additional; ae 
~The marriage of: a woman does. not disqualify. her trol making: an. ese a 
| additional entry under this section; and husband and wife maymake 


-_- entries thereunder, additonal.to. their respective pending entries, if © ey, 


van election as to residence on one of the original tracts, as. period: ae ak 


. | by the. act of April 8, 1914 (88 Stat., 812), has been, accepted... 


eon “ADDITIONAL ENTRIES FOR CONTIGUOUS, ‘TRacTs AFTER PROOE. = wee 


9, ‘Under section 5 of ‘the act any person ‘whic’ has’ subinitted ‘final aa 


ae ; put on an entry under the homestead laws for. land designated a. ; oe 7 
under this act, who owns and resides upon said land, may enter land. 9 


; so designated contiguous thereto, which, with the area of his original ae 


i ae entry, shall not exceed 640 acres; and in order to acquire title thereto - os ae - 
it is necessary only that le show the expenditure on the additional - nea 


: | : entry, of 25 ce acre for meee of the kind above described. 


: be 
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7 At least. half of such expenditures must be Hae: wath “es years 2 : : 


- after allowance of the entry: Proof may be submitted at any. time ae 


i. within. five years after the entry is allowed. 


_. Where satisfactory proof has been submitted on 2 the. otigixial: ene | 

| “the additional entry for contiguous land may be perfected under this 
, section of the act. regardless of the ee whether it was ete 
.. “year, : tl or r commutation proof.” a a - 


ENTRIES IN LIEU OF RELINQUISHED LANDS. 


40% ( _ Under section 6 of the act, a. person, ¢ otherw wise Gualided: ve 7 
make homestead entry, who-has a’ perfected or an unperfected home- 


stead entry for Jess than 640 acres of land which:shall have been — 


ee designated under this act, on which he resides.and which he has not ~ 


sold, and who is unable’ to make a full additional entry under the — 


- provisions of section 3 thereof, for the reason that there is not. suffi-- 
¢lient available land within the 20-mile: limit to afford him the ‘area 
to which he is otherwise entitled (as. above indicated), may make an 
entry for the full area of 640 acres within the same land district, 
provided he shall relinquish’ the original entry, if not perfected, Or. 
reconvey the land to the United States, if final certificate has issued 
therefor.” aoe 
(6) Tf: proof’ has nat ‘been: suibmnitted : on ‘the: original ‘ants he 
must, with his relinquishment,. furnish his affidavit, corroborated, so 
far as possible, by two: witnesses, showing that at: the time of filing 
application under this act: he resided upon the land covered by said. 
entry, that: he-has not:sold, transferred, or conveyed the land or any | 
interest therein, or made-a contract or ‘agreement. so to do, and that, 
‘there is not, within 20. miles of the land embraced in his original — 
_ entry, a tract of land of the character described in this act, of area 
_ sufficient to make up, with such original entry, the area he 1 is entitled = 


: to enter. i 


(- (e) Tf final cortificate has issued on the first: anitry: it init be 
shown by a-certificate from the proper recording officer of the county - 
. in which the land is situated, or by satisfactory abstract-of title, that 
the applicant has not. transferred any interest in the land sought: to 


_ be reconveyed:and that there are no liens, unpaid taxes, or other in- 
-” .eumbrances charged: against it. “Moreover, reconveyance of the land — 
~~ must .be made.by deed executed by the entryman, and also by his. 
wife if he ‘be married, in accordance with the laws governing the 
execution of deeds for the conveyance of real estate in the State in 


which the land is situated. The deed: of reconveyance: should accom- 


- pany the application, but. should not be recorded until directed by — iY 
this office. On acceptance of an application of this character the 


- deed will be returned. for recording and refiling i in. your office before -s 
5 the entry is allowed. | 


- (@) Where proof has been’ submitted, but final eae has aot Pe 
ret issued, the. relinquishment. must be accompanied by an abstract. of Sane 
tie title. or certificate of recording officer, as above specified. 


(e) Where the former entry for land. already designated tinder 


~ hie act has not been perfected and is relinquished, you will allow -. 


the. application for entry under this act, if no other objection. ap--. 


ye “pears. er final certificate has issued. ¢ on the’ » former: panos you = a a 
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ie will proniptly forward the application and accompanying papers for << ad . 


ne consideration: by. this’ office.» 


-(f): The land: relinquished or reconveyed will not become subject - 


a to other appropriation until the new entry is allowed, and jfanorder 


for’ allowance thereof be made: by. this office its receipt in the local 


os office will operate to Testore to the public domain the tract polemaly NE a ites 


. entered. : oe 
<e Ag)- An application ander is provision ot the (ee may be accom- — ° 


Pa 7 : panied by petition for designation-under the-act of the land sought. ae | 
_ and of the tract covered by the former entry, as hereinafter explained. 


(h) Proof ‘on an entry allowed under this section: is.governed by " pe b 


a the same rules as though it were-an original entry under this act. > 
_ + (4) The fact’ that an applicant. owns more than 160 -acres. of land, i ys 
3 eee otherwise than through homestead ’ ee se not t exclude. a 

| him. from: the privileges granted. by this section. te ees Ge 


wo beay 


“PETITIONS FOR DESIGNATION. 


“U1. ay The: proviso: : to ‘section. 2 of. the. act confers. a. ee 


sot of entry upon. a person. pursuant. to whose petition. land has). | 


been designated. Any person qualified. to.maksé an original or. an 
- additional. entry under this act. may file an. application to enter. a 
- eompact body of. unappropriated, unreserved, surveyed. public. land 

‘of the character described,. which. has not. already been designated. 


under this act, accompanied. by petition, in duplicate, for the designa- o 


tion of such land and of the tract included in any former. entry... lo. 
©). He must, when he files said application, pay the regular fee 
an commissions; and if the tract. is:ceded.-Indian land he must at 
that, time pay. that. part of its. price ordinarily required. when entry 
4s made. The entire: amount. paid. will be carried in the “Unearned 
” .money ” account,. and will be. repaid by the receiver if the application 
; be not allowed. . 
~~ (e) All petitions ‘for the designation of Tans precortad’ on behalf. , 
of individual. applicants should be filed in the local land office. Indi- 
vidual petitions for designation will: not be considered unless they - 


are filed in connection with: applications to make. entry under the act. — 7 
12. (a). The petition must be in the form of an affidavit, executed = 


~4n duplicate, and. corroborated. by: at. least. two- witnesses. who are - 
familiar with the character of -the land. For.convenience in. filing it 
is desired that petitions be prepared « on sheets not over 84 by.11 inches: 


in size with margins of an inch on the top and the left-hand side, _ in | 
The petition must. contain the name and the post-office address of: the 
applicant, a- description. by: legal subdivisions of all the lands in: = ° 


~~ volved properly. listed by entries with the serial. number. of each | 


former entry. If the application. contemplates the making. of an an pea 
= original, entry. under this act, or if the appliéation: relates to a con-. 


- tiguous original and additional entry, only one petition need be filed. 


aa If, however, the lands which it is desired to. have designated are.com- — : oe 


a prised. in two noncontiguous tracts, an. additional copy of’ petition pS Vegetgh: Coe 
ae should be filed: for each such tract. : St Xen cone 
(6) -The petition. should set. forth in sletail the. character. of. each a 
7 legal’ subdivision included in an application to make entry. under this. | 
act:and in-any:former homestead entries made under otheracts. The 


 * information called for ue be shown by means: of a vmeD e or. r diagram ee 


er 
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= “whenever Ae ee can be sidvantagousty presented ficabys Phok : 5 hee 


~ tographs of the land, where available, are useful: in. indicating its ~ 


_- character and topography and when presented. should be‘located ot 
with reference to the landlines and to the direction in which ‘they 
“were taken: The location of corners of the public survey by which 
_ the. applicant. has determined the situation or legal description of the 


land should be indicated on the map or stated in the petition.. It is _ 
believed that the requirements of these regulations as to furnishing 


a description of the land can properly be met. only by a careful ex- — 
amination of the lands by. the. applicant, preferably assisted by a ._ 
“competent surveyor. Petitions which are deficient will be returned 


to the applicant, for correction or he may be required. to furnish sup: — 


~ plemental affidavits - concerning matters not discussed or which have ~ 


not. been described in sufficient detail. Care should be exercised in 
the preparation of petitions, as inaccuracies and omissions will tend 
to retard action, while false or misleading statements may lead to the _ 
rejection. of the application. =. 


(ce) In the preparation of. petitions attention should be given to = 


the following considerations: ~© . 

. Surface water supply.—The rélation of the jande to surtaide streams 
or springs rising on or flowing across or along them should be indi- 
cated, and the location of such water supplies should be accurately 
described with relation to the lines-of the public surveys. If there’ 
‘is tio surface water on the land, the location. of such’ near-by sources 
of ‘water supply upon which the applicant relies or which he Proposes | 
to use for stock-watering purposes should be described. 

Underground water supply —the location of any well or wells 
which may. be esa on the land should be described and real 


he a aoplied to ie land Te artesian i wells exist on or near. the ‘land. 7 ee 


or underground water is found under any. part of the land at depths. 
_of less than 50 feet, the practicability of irrigating: the land from | 


underground sources should be fully discussed. 


If the. applicant: has filed a notice of water appropriation or: r has. | 
acquired a right to use water for domestic, stock- -watering, . oF irri) 


gation purposes on the lands under the State law, a faye of such. 
i = 


notice of water appropriation or water right should. be rnished, 


~ Any attempts to irrigate and reclaim the land‘under the provisions : 
of the desert-land act should be deccribed and the reasons : tor, r lack of if fe 


~ success. oe 


: _ | 
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eee ibe and vegetation —The ehieiacier of the surface of thie ta land Se 


- ; in both the original and the additional entry as it is at the time of | aa 


- application under ‘this act.and of the tree and plant growth thereon — : a iF 
_ shouldbe described and the approximate area in: each legal subdi- - 


eae vision which is of such character that it is included in each of the - se - > _ 
following general classes should be shown: - Lands. containing mer- 


~ chantable timber; lands. containing ‘timber which is not. merchant- 
+ able; lands covered with mesquite or similar growth; lands covered 

with: sagebrush; open-grass lands; lands covered. with greasewood - 

and ‘allied plants; rocky. wastes; alkali flats; sand dunes; lands in 


agricultural ‘crops or under. cultivation. TE. none of the. above terms 


- are applicable to any portion of the land, details of its character e | 
should be furnished: “Where timber occurs an estimate of the amount fe 


of such timber on-each legal subdivision. should be made. - 


Agricultural value —The | acreage in each legal. subdivision which: es 
_ “is capable of producing agricultural or forage crops by ‘cultivation . 

- should be stated bythe applicant, as well asthe number . of-acres, 
which have actually been cultivated. If the applicant: or his: prede- yes 
cessors in interest have made agricultural use of the land.in-his.origi-“~ 
+ nal entry, the area planted, the kind of crops raised, the: yield, and- 


the value should: be stated. for the last: five seasons, or ‘such part 7 
thereof as the land:‘may haye been under cultivation. : : 


Grazing value—The applicant should indicate the. grazing char- “ 


acter ‘of all the lands involved. by. describing them ‘as winter, summer, 
- spring, fall,-or permanent range. If the land or any: part thereof has 
- been’ used for’ grazing, ‘the nature and extent.of such use: should 


be stated: The applicant should .also furnish. an- estimate of the 


wil 


number of ‘head of cattlé-or other ‘live. stock: which, in his. opinion, : 
can be maintained ‘on the land throughout the year... 

(d) The applications for entry, if otherwise dllowabla and. accom- 
panied by petitions for designation which are in all respects regular, 
will be suspended by you: and -retainedin your office, but. you will 
- promptly forward both copies of the petition by special letter to this. 
office, which will transmit one to the United States: Geological. Sur- 


- vey for consideration.. Whereé-defects appear in the petitions—espe- — 
-. eially (as to additional entries) failure to refer in the petition to the. - 


tract. originally entered—you will call for: supplemental evidence, as — 


- in other cases; if this is‘ not furnished, you will forward all the 
papers to this ‘office for: consideration, making proper - -recommenda- 


_-. tions in connection therewith. - -If there are defects in an application, 
_ -aside from the accompanying’ petition, you will take: ‘action in the © 


| - same manner as with other deféctive applications for. entry... 


_(e) No other.entry of the land: will be allowed before the applies ae 


| - tion has been finally disposed of. “However, later applications there- os “3 
. . for should be received: and suspended. If withdrawal.of-an appli- 
cation under this act be filed you will promptly notify this office — 


thereof, inviting special: attention to the pendency of the petition for a 
ae designation, and will close the case on- your records. Prior to final == ~~ 
. action‘on the application the applicant’s homestead right will be in 


‘ mt ance, and he will not, be entitled to exercise same elsewhere, nor : 


oe at. the same time.. ; Sg ot 
When. designation. of’ all ihe land involved: has: henna) effective ag ae 
. you will allow. . the a entry, vanes: the records show that thers. is gcc pee 


OMe 


he be permitted to have two applications under this act pending a =a a 
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| sibility of a ela of preférential oe. for some part. of the. land: un- = - 
der section 8 of the act, in which case the application will remain sus- ee 


pended until the expiration of the preferential right. . oe 
(f) If the Geological Survey advises this office that it is ; unable’ to 


Se classify the land, or some. part thereof, as subject to designation, this _ 
-. office will, through the proper local land. office, furnish the applicant. - 


_ with a copy of the Survey’s report and will allow him 30 days within. . 
which to file response. . At the.applicant’s option, he may either ap- 


peal from the finding:to the Secretary of the Interior, alleging errors | Z 


of law,’ or he may: present further showing as to the facts, accom- 


- panied by such evidence as is desired, tee to disprove the adverse. ie 


| conclusion reached by the Survey. >: 
_ Such appeal or showing, if filed; will be: forwarded ‘by: you to this 
' office, whence it will be. transmitted. to. the Geological’ Survey for 


| further consideration, “That: bureau will:consider: the evidence sub- - 


mitted; and if it warrants such. action will recommend designation - 
of the. land, or if its conclusion be still adverse will transmit the 
_ record to the Secretary with report. The case will thereafter be con- 
- sidered: as. having the: status of an appeal ee before the Secre-, 
tary’s office: 4 

Tn cases where the applicants fails to’ furnish a chowiiz or ‘to ap- 


peal from the order of this’ office: requiring him to furnish it within 
the 30 days prescribed’ or where the Secretary refuses designation 


e entry of the land. under this act accompanied by petition 


final action will be taken andthe case: closed by: this. office on the 
- basis of the designations which may have been theretofore made. 
| anf g) -It-is expressly provided by the act that the: filing of an. appli- i. 


- éaition: for entry of land thereunder, though accompanied by petition 
for its designation, confers: upon | the. applicant no right to occupy: 
the land sought. No settlement: or: eee should: theretore Se 


| ‘be made until after designation of the land. 
PREFERENTIAL RIGHTS FOR ADI OINING. LAND. 


18. i ‘Under section: 8: ‘of. the ack any ‘person who, as =the Yoiaa: 


Ce a homestead entry ‘or as patentee thereunder, is entitled to make 


| - additional entry under this act has a preferential right to enter lands. 


lying contiguous to. his. original tract. and designated:as subject to | 
the act, said right extending for a period of 90 days after the desig-  _ 


~ nation. takes effect; it: covers such land as the person is qualified. to. 
enter. under section 4 or section 5. of the act. This right.is superior _ 
to the right of entry accorded a person.who had filed eee for — 


- nation. However, before -a designation has been made the land is” 


| be subject. to settlement and. entry under. any other. Jaws. applicable ‘ : TA 


; thereto unless there.is pending such application:and petition. 


or its desig-- 


(6) ‘After the designation of land takes effect no application: 


2 theréfor will be allowed under this act or under any other law until. . 
90 days shall have elapsed. if the records show that it may conflict 


< with a preferential right. to be claimed-on account of an entry for. 


adjoining land. Otherwise an application under this act may be Oo 


allowed immediately.on the taking effect of the designation. 
Where there is conflict between an application for:a. tract. by a 


— holder of edjonng. land, sramaies a preserentiay right, and ¢ an paves ad 
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es ‘cation by. one’ o adsérting’s no: uch: tight, you. will allow the former and 
reject the latter subject: to the usual right of appeal. - | ee ee 

' .. : Where there is conflict :between the applications: of: two. or more Pome 

persons. claiming’ such. preferential right. of entry, you: will, after 


the expiration of the 90-day period, notify the various applicants - - a “ 
.-, that they will. be allowed: 30 days: ‘from: ‘receipt. of notice within 


' which to agree among.themselves upon the division of the tracts in 


a land; and such application is subject to the prefe 


ms conflict,-by subdivisions, and that such division will:be made by this 


office i in. the absence. of an agreement. Unless-an amicable adjust- . S oy 
‘ment is made, you will, pursuant to this notice, forward all the. 
. papers to this. office for consideration, making on your schedules the => 


necessary notations as to the method of transmittal. . This. office will. 


_ thereupon make an equitable division of the: different. subdivisions» - 
among the applicants, so-as to. equalize as ‘nearly as. possible the — 


areas “which the different: applicants. will have acquired by adding 


_ the tracts thus allotted to :those originally held or owned by: them. | 


An ‘appeal will be allowed. ‘from the-action of this. office. : 


(¢) Where there is: but one subdivision adj oling the eee =e 


or more. entrymen or patentees. entitled: to exercise preferential. right 
of entry and seeking to assert same, said subdivision will be awarded - 
- to that person. el ‘frat files Application’ therefor with an “assertion ; 

| of such right. :* 

(d): Where, on. the: date the’ designation. of. ithe’ inna in 1 ‘question | 
takes. effect, the land: originally: entered by the possible claimant of 
“8 preferential right has not been: designated under. the act; the 90- 
day period accorded him will nevertheless begin’ to: run: from that 
. date; but the entryman, in order to:save his rights, must, within ‘such. 

--90- day period, file an application for the land: claimed, ‘accompanied ; 
by petition for designation of the original tract. : | 
+ (@) A-settlement right under. any-other applicable lw: if initiated | 
prior to designation or application. and. petition, will, if asserted in | 
time, defeat a claim of preference right hereunder: - | 
. “(f) ‘The preference right of entry: accorded to conteatanta by- the 
act of May 14, 1880 (21 Stat., 140), is Inno. way affected. by. any of ) 
xe the provisions: ‘of this act. - 


-(g) The fact that a person. presente with his application for entry a 


ander this act, the relinquishment of a former entry covering the |. 
tract’ sought. confers: upon: him. no’ preference ri al for entry of the _ 


| ‘by section: 8 of the stock-raising homestead law. | 


ential right. ‘given a 


(hk) An applicant for additional entry'can not: assert’ a. ‘preferential . ee os 


“tight as .agalnst a. claimant: whose: application: was: s filed before: bet a 
date of the original entry of the former. « Pa ae es 


| DISPOSAL OF COAL AND OTHER MINERAL DEPOSITS. 


“14, =) ‘Section: 9 of the act provides that: all entries. eae ‘and oe 


: puleube’ issued ‘under’ its provisions shall. contain a reservation to 


the ‘United States of all coal: and other minerals in the lands'so’ 
+ entered and patented, together with the right.to prospect for, mine, 
and remove the same; also that the coal.and other. mineral. deposits 
» in such lands'shal be. subject to disposal by the United States in. Me 
—. cordance. with. the’ provisions of the coal and mineral land. laws: in an 
oe force at the time of such disposal. ie) - « 
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ha 


“Said ‘section 9 also provides that any person qualified to-locate and — 


enter the coal or other mineral deposits, or having the right to mine | | 


~~ and remove the-same under the laws of the.Unitec ‘States, shall have. 


- the right:at. all times to enter: upon the: lands entered or patented. 2 me 


fy under the act, for. the purpose. of prospecting for the coal or other 


~ Inineral therein, provided he ‘shall: not: injure, damage, or destroy. 


_ the permanent improvements of the entryman or patentee and shall 


fe Be’ liable to. and shall compensate the entryman or patentee for all 


_ ° damiages to-the crops on the land by reason of such prospecting. 
_... It:is further provided in said section 9 that any person who Aas. 


acquired from the United. States the coal or other mineral deposits 
anany such land or the right to mime and remove the same, may re-. 


enter and occupy so much of the surface thereof as may be required - - 


_ forall purposes reasonably: incident to the mining or removal of the. 


<< coal. or other ‘minerals, first, upon securing the written consent or. 


- waiver of the homestead entryman or :patentee; or, ‘second, upon . 
‘payment of the damages to crops or other tangible improvements to — 
the owner thereof under agreement; or,:third,1n lieu of either of the 
foregoing provisions, upon the execution of a good: and sufficient __ 
- - bond. or:undertaking to the United. States: for the use and benefit of . ~ 

the entryman.or owner: of the land, .to secure payment of .such 
damages to the crops or. tangible improvements o the entryman or 


owner; aS: may..be determined. and fixed in an action brought upon - 


the bond or undertaking in:a court of competent jurisdiction against 
the principal and sureties-thereon.. This bond, the form’ whereof | 
will be found: printed in the-appendix hereto, must. be: executed: by - 
the -person: who-has: acquired from :the United States the coal: or. . 
other ‘mineral .deposits reserved,.as directed in said section 9,.as 
principal, with two competent: individual sureties, or a.-bonding 
company which. has:complied: with the requirements of the act of. 
August.18, 1894 (28: Stat.,.279), as amended: by the act of: March 23, . 
.1910 (36 Stat.; 241),;and must be in the sum of not. less than $1,000. 
Qualified corporate: sureties: are preferred and may be accepted as 
‘sole surety. Except in the case.of.a bond given by a qualified cor- 
- porate surety there must be filed therewith affidavits of justification. 
by :the sureties. and a certificate by a judge or clerk-of a court. of 
record, a United States district attorney, a United States commis- 


_. gloner, or a. United States postmaster as to the identity, signatures, 
and financial. competency of ‘the sureties. Said bond, with accom- 
. panying papers, must. be filed. with the register and receiver of the - 

~ local land office of the district wherein ‘the land is situate, and there 


 must.also: be filed: with such bond. evidence of ‘service of a copy of. i 
~ the bond upon the homestead entryman or:owner of the land... 


If at the expiration of 30 days after receipt of the aforesaid. copy ad 


-. of the bond by the entryman or owner of the:land no objections are ~ 


-. made by such entryman or owner of the land and filed with the .. 
 yegister and receiver against the approval of the bond by them, =~ 
they may, if all else be regular, approve said bond. If, however, 
after receipt by the homestead entryman or owner of the lands of —.-. 
-.  gopy. of the bond, such homestead entryman or owner of the land. 


timely objects to: the approval of the bond: by<said: local officers, _ 


‘they “will immediately give consideration to said bond; accompany- 


- ing papers, and‘ objections filed as aforesaid:to the approval of the ; 
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oe eae band: a if, in consequence of. ee poncidenalion by: them; oe Berg, 
Sed’ shall find and conclude that the proffered bond: ought not to be:by. 

... them approved, they will render decision accordingly and:give due = - 

“- ~ notice, thereof. to. the - person proffering the bond, at the same time ==> 


oo advising such person of his right of appeal, to the Commissioner: of. 


the General Land Office from their action in disapproving the bond ee 


80 filed and proffered.. If, however, said local officers, after fulland. aor 


: ng -eomplete: examination and. consideration of all the papers filed, are. F 
of the opinion that the proffered bond is a good and sufficient.one 


and that the objections interposed -as. provided herein against the Baas 


Hee approval thereof.by them do not set forth sufficient reasons to justify 


_ them in refusing to approve said. proffered bond, they will, in writing, = 
_ duly notify the homestead entryman or owner of the land of the 
~ decision in this. regard. and: allow such-homestead entryman or owner 
of the land 30 days in. which to appeal to the Commissioner of the .— 
— General Land. Office. « Tf appeal from ‘the adverse’ decision of the _ 
register and receiver be not. timely filed by the person proffering the 
_ bond, the local officers will indorse ‘upon the bond “disapproved” = 
~ and: other appropriate notations, and ‘close the ‘case. If, on the other 


hand, the homestead-entryman or owner of the lands fails to. timely 
appeal from the decision of the register and‘receiver adverse to the . - 
contentions of. said homestead. entryman or owner of the lands, said fo 
register and receiver may, if all else be regular, approve the bond. _ 
Mineral applications and coal declaratory statements for and ap- 
plications to purchase the coal or other mineral deposits in a 
entered or patented under the act, reserved as provided in the act, 
will, if all else be regular, be received and filed. at any time after | 


the homestead entry has been received and allowed of record: Pre- ~ 


vided, That the lands or the coal or’ other mineral deposits therein 
* are not at the time withdrawn or reserved from disposition. 
(b) Every application to make homestead entry under this. act 
must contain a‘statement to the effect that the entry is made:subj ject 
toa reservation. to the United States of all the coal or other min- 
erals i in the land, together with the right to prospect, for, mine, and — 
remove the same. (See Forms 4-016 and 4—016a, Appendix.) The | 
face of final certificates issued on every homestead entry made under <s 
the provisions of this act must bear the following: | Be ee 


Patent to. contain reservation . of. coal and other minerals, and conditions ana 


se i limitations ‘as provided by act of December 29, 1916 (39 Stat., $62). sc 
There will be incorporated i in agen issued. on homestead entries et 


ee under this act. the following:. . pues ee ee 
: * Excepting: and. reserving, hoeerens ta: the United: States all ‘the coal a other: a 


_. minerals.in the’lands so. entered: and patented, and to it, or persons authorized § 
by it, the right. to prospect for, mine, and remove all the coal and other minerals es ae oes 
> from. the’same upon compliance. with the conditions, and. subject: to the. Dro- ae oe 
-. ‘visions and limitations; of. the aet of December. 29; 1916: (39: Stat., 862). a 


_. Mineral ‘applications and’ coal- declaratory. statements, ‘applica : a . 
: one, to purchase, | certificates and patents issued subject to the ~~ 


_ provisions of ‘this act.for the reserved deposits will. déseribe. the: : 


. coal or other. mineral according: to legal subdivisions or by official ge Be 
_ maineral survey, as the case may be, and payment: will oe made at ae - 


oe . the pres Bzed for ae whole Here gs et 


— 
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| . Mineral: apphetens ‘and coal -declaratory statenionts and a. applica! a 
po tions. under the -coal:and mining Jaws for. the reserved deposits dis- _- 
~ posable under the act must bear on the face of the: same, before 


a zi being signed by the ede or apDEeene and =o to aN the ; =. 


| seas notation: 
‘Patent shall. ‘contain atproprints oration.” decidring same je to the | 


provisions of the act of December: 29,1916 (39 Stat., 862),-with reference to — 


eeeor Hon PenpaN, and use of the land As permitted. to an baie under : 
said act. , 


Like: jaotaien: Will be ae be the pamister a receiver. on ‘final fay ea 
cettificates issued by them for the reserved. mineral ee dispos- ae 


able under and subject, to the provisions of this act. ne 
eer ae DRIVEWAYS FOR STOCK. 


“45. The Toseevation. of driveways. tor stock, pve for in. sec- 
1s tion. 10. of the act, will -be considered on application of parties 

- interested, on recommendation of other departments of. the Govern: - 
ment, or on the reports of agents of this. department. . Lands with-. 
drawn for driveways for stock. or in connection with. water. holes 
can not. thereafter be entered, and all. applications to make entry , 
under. this act. for land. so withdrawn, whether: nee before « or. alter 
ape withdrawal, will be rejected, ee gy yn eel Se oe ae a 


“MISC ELLAN EOUS PROVISIONS, 


16. No: credit will oe given for. any hae for improvements 
made prior. to the designation of the land under this act. . 7 

-17. Proofs on entries under this act.must. be. submitted. within five 
| years after the dates of their allowance, and - no. such entry As subject 
to commutation. . 
- 18, Every person applying foe entry. ander ne act. who. has here- 
- tofore made entry or entries under the. homestead. laws must fur- 
nish a description. thereof or such data. as. will enable this office to | 
: identify itorthem: —— - | 

19. A person who is qualified to make: an. entry Gader eecrion: a or. 
section 5 of the act for a tract contiguous. to his original entry may 


- Waive sald right and make entry under the provisos to section 3ifhe 
shows that. there is not sufficient. available land adjoining. his first ae 


| entry to afford him the area, which he is entitled to enter.. 
20. A ‘person who: has made entry under. section 6 of one of the 


enlarged homestead acts may. make an additional:entry under the at 


_- provisos. to section 3 or under section 4 or 5 ‘of this act, provided all 
» be designated as stock- -raising land ; ‘but he must. reside on the land . | 


entered under this act or. on that’ originally entered, if. contiguous: ed 


_ thereto, to the extent. required ‘cA the rene homestead. act.: 
a, Ne Tespestfallyy, | : 
. leo ees Cray TALLMAN, | 
| a Commissioner. 
| Approved es : ea. a 
7 © AumxaNpen ‘i Voorrsana, | a 
fe ist Assistant Score. 


~ 
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_. FORM OF APPLICATION FOR ORIGINAL ENTRY, 
[Form approved by: the Secretary of: the Interior Jan. 18, 1911. 1 
ee - DEPARTMENT OF THE ‘InreRion.. i . 


| Sr00K- Rarsive Homusread Ewry—Onrerwat. 


[Act of Dee. 29, 1916.) | 7 h 
‘Serial No.’ ees 


| United States Lard. fee antennae BP mtg eon 
eo ge WUE i ge, ES ‘Receipt No. a 4 
a a pprCATION AND -AFRIDAYIT. — 7 Shak pane ae 
ake. eee ake emer ere as ¥ Pele OND oo se en ere ene ewe ne DYs. of 
ee (Give full Christian name.). . os. (Male.or. female.) ae 
ee ree eee ES tv eee do. hereby ; 


(Give post-office: address.) . 
apply to ‘enter, under the act of December 29, "1916 (39. Stat., 862), sub- | 
Ject- to ‘the reservation to the United States of all coal and other minerals — 
in the land, together with the right to prospect for, mine, and remove the same, _ 


Se A LE eR a ACE Ne section’ oles idiot Soe ee s. 
township —----------.-__.___u_, .range: nanan nanan . a EEE 
Ineridian, containing -.2-222.LL--nw-- acres. 

I do solemnly swear that I am not the proprietor. of. more ‘nan 160 acres of 
land in any State or Territory ; that. | ERE cs ne ener eRe eee ane Ee ‘eitizen of 


' (Applicant must’ state whether native ‘born, naturalized, or has filed declaration <of 
intention to become a citizen. “If not native born, certified copy of naturalization. or 
declaration of intention,:as case may be, must be filed with this application. - 
the -United States, and am et eae aaa ed eee ee Caesarea - that ‘this 


_ (State whether the head of a family, married or unmarried, or: over 21 years of. age; 
mer a Ww) over 21, applicant must. set’ forth the facts: which’ ‘constitute him the head of 
application is honestly. ‘and in 1 Zood: faith made for the purpose of. actual BE 
~ tlement, use, and improvement by the applicant, ‘and not for: the benefit of any 
‘other person, persons, or corporation; that I will faithfully and: honestly ' en- 
deavor to comply with all the requirements’ of law as to settlement ‘and im- 
provements necessary to acquire title to the land applied. for; ‘that-I am -not 


acting as agent for any person, corporation, or syndicate in. making this entry, — 


nor in collusion with any person, corporation, or syndicate to give them ‘the: 


benefit of the Jand entered or any: part thereof, or. the timber thereon; that .. 


I do not apply to enter the same for ‘the © purpose of speculation, but in good — 
faith to obtain a home for myself, and that I have not, directly or indirectly, 

made, and will’ not make, any agreement or -contract, ‘in any way or. manner, . 
with any person or persons, corporation, or syndicate, . -whatsoever,. ‘by which 


_ the title which I may acquire ‘from the: Government of‘the United States will — 
‘inure in whole or in part to the benefit. of: ‘any ;:person except myself. Tt have 7 


not heretofore made. any. entry | under the. timber: and - stone, desert. land, “Or 
_ preemption laws, except as follows: ~----~--~.---22 eee 
I have-not theretofore made a homestead entry except as follows: ~~. 2____-_ 
I further state that the land is not-occupied and improved by any indian 
that it does not contain merchantable timber and no timber except _~_=__-_-_ - 
- is not susceptible of irrigation. from any. ‘known source of water supply, except 7 
5 the PONE, areas; | | ae: , | | | 
(Here give subdivisions and areas of the land, it. any, Zaaeeptihas of ferieatian. | eae ee 
. gand.does not contain any. water hole or other body of water needed or used by” 


_ | the public ‘for watering purposes; that thé land is chiefly valuable for degree | 


© ie | ene raising forage crops. “is 


4 Siza here with full Christian name. ae 


f Norn ——Every person Amend, falsely to. the above affidavit will be punished | as 5 provided 
Pe law for such offense. (See sec. 125, U. S. Criminal Code, below. oa 


~115594°—vor. £1— 20-16. 
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a I hereby Ge that ‘the dorsguiie affidavit was read to or —- affiant 
in my presence before affiant affixed signature thereto; that affiant is to 
me personally- ‘known (or has been satisfactorily identified, ‘before me by. 
~); that I verily believe | 


Sp Sa er as as ca ie ee a gs et ae ep a 0 iret pe 


{Give full name and pONt-offics address.) ~ 


ee affiant to be a- qualified . applicant and the identical Person hereinbefore : de- 


- geribed ; and: that said affidavit was duly: subscribed and:sworn to before me _ 
at my office 5 Uae 3 ae ca | 


- (Town:) =f (County and State.) | 
within Benne nce district, this__.___-_day . | 
POD a TR ae cee oe 
ha (ia sigan ot oficee J 
and re en ee ee ee ere ens of === Se en 
C7101 5 ea SSC meee denier noes Sede Came ee ee 0 ig emcee unre Beene En eye ee eee eC NE rae 


“do: solemnly swear that we are well. acquainted with the above-named : affiant . 
and the'lands described, and personally ‘know that the statements mace by I him 
| relative to- the character of. the: said lands: are true, o 8 Seats ae 


ee es ee SS NY EY A AE ce hp eS ee ed ely ee i iat 


7 hereby certity that ae ‘foregoing affidavit ‘was ; read to or by ‘affiants. in’ 
‘my presence before affiants affixed signatures thereto; that affiants are to — 
me Persoually known (or have been. satisfactorily. identified before me by 
RRS SOR ea ae ee Ne ); and that said. affidavit: was duly subscribed 
(Give full name and post. “office address.) : on Ole et . / 
“and sworn ‘to: before. me. at - ies Sate this day 2s ee nS 191. < 


SSS Se erro ent 


SU Oe lk aa Alama ee i 


“T. ieraby certify that’ ‘the. de onsine application. i is ioe surveyed land. of the sree” 


4 class which the applicant is legally entitled to enter under the act of December 
- 29, 1916; that. there is’ no. -PIIOF. valid adverse right to the Same, and has this: 
a been \ allowed. a. ~~ a Te oa os Be ack oes 


a te A EE SS ey 


UNITED. STATES (CRIMINAL CODE.. ws 


- ne 125. Whoever, haying. faieen an. oath perore: a- -eompetent tribunal, éficer, or person, 
fn any case in which a law of the United States authorizes an oath’ to be administered, 
‘that he will. testify, declare, depose; or. ‘certify truly, or that any ‘written testimony, 
.declaration, deposition, or. certificate: by. him. subscribed, is- true, shall willfully and con- 

trary to such oath state.or subscribe any material matter which he. doés not believe to be 

‘true, is guilty of perjury, and shall be fined he more than two thousand dollars and im- 

prisoned not more ‘than five: halal re Mot. 4 » 1909, ‘B85 ari 1111. ) ee - 
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= | FoRm OF APPLICATION FOR. ADDITIONAL ENTRY. , z. te 
: ame 22 AGiGa.. (Fo eae 
ae “Giorn epproved by the Secretary of the Interior Jan. 18, weird 3% : 
eae ae DEPARTMENT or THE INTERIOR, ge 
= eats “Srocx- Rarsiwa Homusrmab Exrer—Apomionate — 
ae = . — ws [act of Dee. 29, 1916.1. era 


tay Canett erial No, cS 
| United States Land 8 OM tenner -_ is 

| idk | — Receipt No. ~.----__.-_- 

| . "APPLICATION: AND “AFFIDAVIT. Pa ye ot RSs 

I, eeeer see ee sel eats OP ee sot Bs , do hereby avvlv 

(Give full. Christian name.) fo. - 9 (Post-office. address.) e 3 apply 


ta. enter. under the act of December 29, 1916 (39 Stat., 862), subject to the 


reservation to the United States of all-coal :and. other.minerals.in- the 
land, together with the right to prospect for, , mine, and: Temove.. the. same, 


a ee nee rinee & section ...-__. 

township .2--__ , PONCR Boe o Kee Ineridian, containing. a acres, 

as additional to. ‘my homestead entry INO. 22555055 MAU Egos es , 

Ge i ed, ONCE for ee 
“ section Be een , township —~____....,. range... ees a kee meridian.. 


I. do solemnly ‘swear that this application is made "for my exclusive benefit as 


an addition to my original homestead entry,-and not directly or. indirectly for - 


the use or benefit of any other. person or persons. whomsoever ; that this appli- 
cation is honestly and in. good: faith made for the. purpose of actual settlement, 
use, and improvement; that I will faithfully and honestly. endeavor to comply 
with all the réquirements of the law; that I have not heretofore made an entry 
under the timber and stone, desert land, or preemption laws, except as follows: 

- laws (other than that above described), except Rede eee ae a 
. I further state that the land applied for is not occupied and improved by. any 


- that I-have/not heretofore made. an entry : under. the homestead 


. Indian, and is unoccupied and unappropriated hy any person claiming the same — | 
under the public-land laws other than myself; that the land now applied for. 


and .that embraced in my original entry above described do. not contain mer- 
_ chantable timber and no timber except ---.-..--_;. is not susceptible of irri- 
- gation from any known source of water. supply, except the following areas: 


ee ee te re ——— 


(Here give the Subdivisions. and areas of the land, if any, susceptible of irrigation.) 


‘and does not contain any water hole or other body of water needed or used by | : 


- the public for watering DUFPOses j that the land is. er valuable for’ grazing 7 
and raising eee sai de | 


gS Pe OD SE ED Seed ee a oe el cas cco ist ese aac als ips inp Oxi cwed 


| | Sign fhera, with full Christian ame.) esd 

—— Nora. enipare a person ipveatine fess to the above affidavit will be punished as provided: 

by law for such offense. (See sec. 125, U. 8S. Criminal Code, below.) oe 

oe hereby certify’ that the foregoing affidavit was read to or by affiant | 
in. my ‘presence before affiant affixed signature thereto; that affiant is 

- to me personaly known. (or has: been Satisfactorily identified. before me by’ 


o < eet a ee ne ee 5-5 === en) that I verily believe — 


(Give full name and post-office address. ) 


ree affiant tor be a~ qualified: applicant. and the identical person a hareinbetons: de- a 


_ - seribed ; and that said. affidavit was: duly subscribed and sworn to before me, at 
f : my: office arene eas re rs —————s Po ee - 


Swany Ol eee eee 2 a, 


5 . 


“(Official designation of fofieer) a 


ir Eg 
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do solemnly swear. that we are. well acquainted with the apave vanced affiant 
and the lands described; and personally -know that-the statements. made by him 
relative to the character of the said zenge are true. | | 8 


le A Ey PY A a ES 


a aes 
Re 
ee a ee ee 


| ae ee that the S iorecolie ‘aflidavit was ‘read. to or ‘by affiants. in 
my presence before affiants affixed signatures thereto; that “affiants are to 


- me. personally known (or. haye been. ‘satisfactorily identified. before me by 


a Se a Pr Re SAL eI ne nC ie Se ET Sa aoe 3 and that. said, affi- 
3 (Give full name and post-office address) Lo a 2. . 
davit was fully subscribed and sworn to before me Bs ee ee 7 


this._-___ sie erin a ae set 


i are ee i re re ee ee et ee re re ee ee ee 


“(tidal designation of ogee) 


“Unrren Srares Lanp Onrice BT anny 
SEN Ne one ee LEON , 191 .: 


-y + héreby eertity ‘that the. foregoing application is for surveyed | land. of the 7 


- dase which the applicant ‘is legally entitled to enter under the act ‘of December 


29, 1916;-that there ee no ‘prior: valid adverse pene to the ae and has this 


# day "been: allowed. 


ore ~ 2 





“UNITED: STATES CRIMINAL, cope. 


“Sue. 125. Whoever, having: taken an. oath: ‘before a competent tribunal, officer, | or. person, 
in any case in which a law of the United States authorizes an: oath to “be. administered, . 


' that he ‘will testify, declare,.‘depose, or certify truly, or that any written testimony, a - 
declaration, deposition,. or. certificate. by. him ‘subseribed, is. true, shall willfully and con- 


trary to ‘puch oath.state or subscribe any material matter which he does not, believe to be— 
true, is guilty of perjury, ‘and shall be fined: or more than two thousand Chars and im-.. 
prigoned: not more aan live cca Road Mar. 4 aes 85 Stat., 1111, ” | . 
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. rapier ny erste CLAIMANTS. 
trom a approved by: the  Seeretary of f the Interior Jan. 18, 1917. 1 


‘Know all. men by: these Presents: ‘That. I, Se ee Ae 


Give full. name of. principal. 


ar Lie aan ee ee tee A County, — (or we, moa of a eeae ——— oy eS 


and sureties, and ‘address. of each.) , : : 
COUDTY; 2:2.2-, ANd),-22 3 Of ooo County peeccay AS” ‘the case may 
_be), a citizen (or citizens) of the United States, or having declared my (or 


our) intention to become a citizen (or citizens). of the United States, as prin- — 


cipal. (or principals), @Ud) 2, Of 225 ee oa COUNTY, ca 7 Od: 22 oe: 


| Of _2-, ~---_. county; ~..___, as sureties, are held and firmly bound unto the — 


‘United States of America, for the use and benefit of the hereinafter-mentioned 


_ entryman or owner of the hereinafter-described land, whereof homestead: entry | 
-. has-been made subject to the act of Deceinber 29, 1916 (39 Stat.,.862), in‘ the 
* gum-of.202 dollars ($_-22 ), lawful money of the United States, ‘for the 


“payment of which, well’ and truly. to be made, we bind ourselves, our: he 
executors, and. administrators, successors, and assigns, and each and. ever, 
of us and them, jointly and severally, firmly by these: presents. wa 
Signed with our hands. and sealed with: our seals this patent ee day: of : 






irs, 





‘The ‘condition of this obligation is such that, whereas the. shove boundes: . 


SY ee has acquired from the United States the _.__.. deposits. (together 


. with the right to mine and remove the same) situate, lying, and being within . 
the: -2 1. - “of sec, ----._, township ~-._- ap PANSO sy land district, 

Sins oP anid whereas homestead entry, serial No. _._- has been made at | 

_. Jand office, of the surface of said above-described land, under the provisions 

'. of said act of December 29, 1916, by -----L. - 
Now, therefore, if: the. above-bounden parties: or either of fee: or’ the: heirs 


-of either of them, their executors or administrators, upon demand, shall make | 


good and sufficient — recompense, satisfaction, and payment unto. the said entry- 
man or owner, his heirs, executors, or administrators, or assigns, for all dam-— 
ages to the entryman’s or oOwner’s crops or: tangible improvements upon said: 


> hhomesteaded' land asthe said entryman or owner shall suffer or sustain or a 


~. court of competent. jurisdiction. may determine and fix in an action brought | on 
this bond or “undertaking, by reason of the above-bounden principal's mining | 
and removing of the =..__- deposits from said: described: land,: or’ occupancy | 


or use of said surface as permitted to said above-bounden. principal. under: the © | 


provisions of said-act of December 29, 1916, then this obligation shall be null 
and void; otherwise and in default of a full: and’ complete compliance with’ 
either or any of said obligations, the same shall remain’ in full force and effect. 


Signed and sealed inthe, | . 4..- be ee eet a Se oe eee ; 
presence of and: witnessed. oH — — . -Principal.. 
by: the: undersigned : 2. 32 ar “(the principal should sign first, ). 


a ee terre ee EE eo a i le mS TE 


———_ Se ee ee ee ae ee ee en 


Residence__--=---___ . ae ©. 4s "SOs a a Surety. - 
Cale cee ha - Residence___ Dee ett 
Residence______----_ | : es Hae ~——---~----~- Eee ea ERS 
.(Witnesses should give full x names - eg, Hae ye 7a 22 Surety. 


and, addresses of. ve Fo  Regidence_. 


— (The. principal. and. sureties should ae 
each sign full names and. attach a 


apes ): 


An Act To provide : for stock-ratsing fiecicetaaday: and for millers purposes; | 

Be it enacted by the Senate and House of Representatives of. the United 
| States of America it Congress assembled; That from and after the: passage of 
~ this act it shall be Jawful for.any person qualified to make entry under the > 
-. homestead laws of the United States to make a stock-raising homestead entry 


: for not cxceeans Six hundred ane pony acres: or ane DITOLT a unreserved. ok 


oan 


: public 1: land th. vaaennalay eanipact form : Provided, er That. the land sO. 
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- entered shall theretofore have been designated by the Becrotaly of. the Interior | 


as “stock-raising lands.” 


_ . Sec. 2. That the. Secretary of the Interior is. hereby. authorized, on applica- a 
tion or otherwise, to designate. as stock-raising: lands subject:to entry under 
this act lands the surface of which is, in his opinion, chiefly valuable for graz- 


ing and raising forage crops, do not contain merchantable.timber, are not sus- 
ceptible. of irrigation from any known source of water supply,. and are of such 


-character.. that six hundred and’ forty .acres are ‘reasonably required for the. -~ 
_-Support. of a family ; Provided, That where any person qualified to make origi- — 


“nal or additional entry under the- provisions of this act shall make appli- 


cation ‘to enter any unappropriated public land which has not been. designated : 


- as subject to entry. (provided said application is accompanied - and supported 
by -properly corroborated affidavit of the applicant, in~ duplicate, showing 


prima facie that.the land applied for is of the character contemplated by this © 


act), such application, together with. the regular. fees and commissions, shall 


be received by the register and receiver of the land district in which said. 


~ land is located and. suspended until it shall: have been. determined by. the 
Secretary of the Interior whether, said. Jand_ is. actually. of that. character... ‘That 


during. ‘such __ Suspension ,the land. described in the ‘application shall. not. be > 


disposed: of; and. if the gaid land shall be designated under this act, then such ~ . 
application shall be. allowed ;. otherwise it shall be rejected, subject to. appeal; 


- but no-right to occupy such lands shalt. be acquired. by reason of. said application 


- until said. lands. have been. designated as. stock-raising lands, ad 
~ Src. 8. That any qualified homestead. entryman may make: ‘entry. under the 


homestead. laws of lands. so designated. by the. Secretary of the. Interior, accord- 
ing to legal ‘subdivisions, in areas not exceeding six hundred and: forty acres; 


and in-compact:forms so far as may. be subject to the provisions of: this. act, j 
and secure title thereto by compliance with the terms of the homestead -laws:. 


Provided, That a former homestead entry of land of the character described 


in section two hereof shall not be a bar to the entry: of a tract within a radius 


of twenty. miles from such former entry under the provisions of this act, 


which, together. with the former. entry, shall not exceed six hundred ‘and-forty 7s 


~. geres, subject to the requirements of law. as to residencé and improvements, . 

* (except that no residence shall be required on such additional entry if the - . 
entryman owns. and is residing on his entry) :* Provided further,. That .- 
the entryman shall ‘be required to enter all contiguous areas of the character. 


herein described open.to entry prior. to the entry of.any noncontiguous land: 


Provided further, That instead. of cultivation as required by the. homestead. 
‘laws the entryman. shall be required to make. permanent. improvements . upon. 


the land entered: pefore. final proof ‘is submitted tending to increase.the value 


of the same for stock-raising purposes, of the value of not less than $1.25 per | 


acre, and at least..one-half of such improvements shall’ be placed. upon the 
land within three. years after the date of entry thereof. | 

Sec, 4. That any homestead. entryman of lands of the character herein de- 
scribed who has not submitted final proof upon his existing entry shall have 
the right to enter, subject to the provisions of this act, such: ‘amount. of. con- 


--tiguous. lands designated for entry under ‘the’ provisions of this act as shall 
not, together: with . the- -amount embraced in his original entry, exceed six 


hundred and forty acres, and residence upon the original entry ‘shall be 
eredited on both entries, but improvements must be Ras on. the. additional 
entry equal to $1.25 for éach acre thereof. 


~ 


Src. 5. That persons who have submitted final proof upon, or received. patent 


. for, lands of the character herein described under the homestead laws, and who 


- own and reside: upon the. land so acquired, may, subject to the provisions of 


. this act, ° make. additional entry for and obtain patent: to contiguous lands’ - 


is designated for entry under the provisions of this act, which, together with the 
grea theretofore acquired under the homestead law, shall not exceed six hun- 


dred and forty acres, on proof of the expenditure required by this act on 


: account of. permanent improvements upon the additional entry. | 
Sec..6..That any person who: is. the head of a family or who has arrived. at 


the age of twenty-one years and is a citizen of the United States, who has: 
. entered or, acquired.under the. homestead. laws, prior, to the passage of this, act, . 
lands of the character described. in. this act, the area. of which is less, ‘than six. 





; 1016). 


__* Words, between asterisks, inserted by ‘Act of October 25, 1018 (40 Stat, 7 
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: aandved: ‘and gorty: acres, “and: who sis unable to ‘exercise the: right of. additional. - 


>. entry herein. conferred because :no-lands: subject to entry. under: this act-adjoin:. — 


the. tract: so entered or. acquired. or lie’ within the twenty-mile limit: provided: 
for: in this: act; may,;*upon: submitting ; proof. that he resides: upon: and has: not: 


- sold the land :so. entered: or acquired*and against which. land: there are no en-. “ 
- cumbrances; relinquish. or: ‘reconvey: to: the: :United: States: the land :so: occupied; - 
entered, : or. acquired, and: in-lieu thereof, within the:same: land-office::district; 


may enter and- acquire title to.six: hundred: and: forty acres. of the. land: subject: ° 
- to entry: under. this‘act, but must: show compliance: with. all.the provisions-of | 
- this act respecting: the new entry and’. with all. Lie prowerens of aun home. 
| stead. laws: except’ as- modified. herein.» . 
Sec. 7. That. the. commutation: provisions of the: homestead. laws: shail not 


Lo apply to any entries made under this act.. 


Sec. 8. That: any: homestead entrymen. or patentées who: shall be entitled. to | 
additional. entry under this:.act shall have, for: ninety days after the designa- 
tion..of lands subject. to entry under: the. provisions of this act and: contiguous 


“ to those entered or owned and occupied by: him,.the preferential: right to:make - 


‘additional entry as- provided: in’ this act:. ‘Provided; ‘That:.where .such -lands*. 
‘contiguous to the: lands: of two or more. entrymen or patentees entitled: to addi= 
. tional: entries under this section are not sufficient.in area to enable: such:.entry-: 
men to secure by additional entry the. maximum amounts.to. which. they are 
entitled, the Secretary of the Interior is authorized to make an equitable ‘divi- 
sion of the lands among the several entrymen or patentees, applying to exercise | 
_ preferential rights, such divisions to be in tracts of not less than forty acres,’ 
-or other’ legal subdivision, and so made-as: to equalize as nearly as possible: the 
area which such entrymen. and, patentees will. acquire by adding. the: tracts © 
embraced in additional entries to the lands’ originally held or owned by them: 
Provided further, That where but one: such tract of vacant | land may adjoin - 
- the lands of iwo or more entrymen or patentees entitled to exercise preferential 
right hereunder, the tract in question. may be entered by the pérson who. first 
submits to the local land Office his application to exercise said preferential right.. 
Src. 9. That all entries made and. patents issued under the provisions of this 
act shall be subject. to and contain a reservation to the. United States of all the — 
coal and other minerals in the lands so entered and patented, together with the 
right to. prospect. for; mine, and. remove’ the same. The coal and other mineral . 
deposits in such lands shall be subject to. disposal bythe United States: in: ac- . 
cordance with the provisions of the coal and mineral land. laws in force at the 
time of such disposal. Any person qualified to locate ‘and enter the’ coal: or 
other mineral deposits, or having: the right to mine and remove the same under . 
the laws of the United States, shall have the right. at..all times to enter upon 
the lands entered or patented, ‘as provided by this act, for the. ‘purpose: Of pros- . 
pecting for coal or other mineral: therein, provided .he ‘shall. not injure, damage, 
‘or destroy the permanent improvements of the entryman or patentee, and: shall: 
be liable to’ and shall'compensate the entryman or patenteé’ forall damages to ~ 
the crops on. such. lands by reason of: such prospecting. Any person who has 
acquired | from the United . States the coal or other mineral deposits. in any. such 
land, or the right to mine and remove the same, may reenter and occupy so 
much. of the.surface thereof as may be required : ‘for all: purposes: reasonably., 
- incident to the mining. or, removal of the. coal or other minerals, first, upon ~ 


securing the. written consent or waiver of’ the homestead entryman ‘or patentee:. _ 


second, upon payment of the damages to crops or other tangible improvements: 
to the owner thereof, where. agreement may be had as to the amount thereof ;. 


OF; third; in lieu of’ either of the foregoing’ provisions, upon the. execution of. ‘a 7 


: good and sufficient:-bond or undertaking ‘to the United: States: for: the use and 


benefit of the entryman or. owner of the land, to secure the payment of. such. aoe 
'- damages to the crops or tangible improvements ‘of. the entryman: or owner, ‘as, 
may be determined and fixed in an action brought upon-the bond or: undértaking | 


.in a court of competent jurisdiction. against the: principal and.sureties thereon, 


such bond or undertaking to be in form and in accordance with rules and regu-. - Pelt 


 Jations. prescribed : iby the: ‘Secretary of the Interior“and.to be filed::with:and “ap- 


_. proved. by the register. and receiver of the local land office of the district wherein 
the’ land is situate, subject, to appeal to the Commissioner of the General” Land 


Office : Provided, That. all patents ‘issued’ for the*coal:or other mineral: ‘deposits: 
herein. reserved. shall contain: appropriate notations declaring them to:be. subject. 
to. the provisions of this. act with reference to. the. disposition, oceupancy,: and - 
use of the land as permitted: to an entryman under'this:act. : | 
> Sgro, 10. Lhat lands containing water: holes: or. other bodies of: water: eee. 
or used or the pablig for watering purposes, shall not. be cerieneted under this 


ae 


| act but: ‘may be reserved under the provisions of. the. nek of June- 25, 1910, = 
. and such lands heretofore or hereafter reserved ‘shall, while so reserved, be kept. 
‘and held open to-the public. use for such. purposes ‘under such: general rules’ and - 
reculations as the: Secretary of the Interior may. prescribe: Provided; That the 
_ Secretary may, in’ his. discretion; also withdraw: from. entry lands necessary: “to 
- insure access by the public to watering: places reserved ‘hereunder and needed for 
_ use in: the:movement of stock:to summer and: winter ranges or to. shipping points, 
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and may: ‘prescribe such rules.and regulations as may be necessary for the proper - 


administration -and:use of such: lands: Provided: further, That- such driveways 


see shall not: be of greater: number. or: width:than: shall be clearly necessary for the 


-- purpose proposed, and. in no event shall be-more than one mile in: width: for-a _ 

_ driveway: less' than twenty miles in length, not more than: two: miles in width for 
a driveways over twenty, and not more than thirty-five: miles: in: length, -and not 
over five miles in: width for’ driveways over. thirty-five: ‘miles ‘in: length: Provided 

~ further, That all stock so transported over such driveways shall be moved. an 

. average of: not less:than three miles: per day for. sheep. and goats: and an average . 

s of: not less than six miles. per day for cattle and horses. : 

= Sxc. 11. That: the Secretary of the Interior is hereby authorized to make all 

‘necessary. rules:.and: regulations. ‘in: harmony. with the provisions and’ DUrDOsES: of 
this: act. for the purpose of carrying. the same into effect, | 


"Approved, December 29, 1916. ve Stat., eae 


STOCK- RAISING HOMESTEAD ACT—AMENDMENT OF SEPTEMBER | 
. QD, 1919—-ADDITIONAL ENTRIES. 


Insravorions. 
[Cireular No, 660.7: 


DErartMENt OF THE Iwrentor, = 

oe as - Genzrat Lanp: OFFICE, 
ee _ Washington, D. On October 20, 1919, 

Rrorrers 1 AND’ Recervers, 
—Unirep States. Lanp Orriczs. _ _ 

“The act of. September 29; 1919 (41. Stat., 287), amends sections 
4 and 5 of the stock-raising homestead: ‘net of. December 29, 1916 
. (39 Stat., 862), so that additional entries may be made ander said | 
sections not only for lands. contiguous to. the. original claims of 
the applicants, but for lands: lying’ within a radius of 20 miles there- _, 
_ from,- provided the claimant takes all available contiguous lands of 
the character described in the act. This legislation refers: to cases 


where the applicant: has a pending. original entry, or. still owns and 


: resides upon: his: original. perfected claim. ‘Nevertheless there re- — 
mains one. difference between. entries under said sections including 


. incontiguous lands, ‘and: those which: may, as. heretofore, be made. 


under. the. provisos to section 3 of the act, notwithstanding a trans- | 


fer of the entire original tract. Under. suid provisos, an entry can | : 


- now. be made. only where. the applicant no longer holds any part of 


| his former claim: In connectidn with such an-entry no credit canbe 


given. for. residence - on. the original tract, nor for residence on the - 


. additional. prior. to the. designation of the. lands, under ‘the: stock- os 
"raising. ‘act.. Such. credit is, however,. given: the homesteaders in. | 


| Pie sar! of entries under sections. 4 and 5. It is to-be. understood that, 


ee bi 2, od hh 1 all cases where part, or all, of the land involved has. not, ‘been 
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| “designated: under the act: an . application for entry may be accomn- = 


7 _ panied: by a petition in duplicate for designation thereof. | 


2 a. ‘Pursuant to the above, paragraphs 8 and 9 of the instructions 
- of J january QT, ‘1917? £ (45. L.D. , 625) , are amended to read as follows: 


8. (a) Under section 4 of: the act any person having a homestead entry. for ee 


land which shall. have been designated under this act, upon which he has not. 


7 submitted: final. “proof, may make. entry of contiguous, designated. Jands, which, Pi : 
with the aréa of his original éntry, shall not exceed 640 acres; if there is not: ~. 
sufficient vacant unreserved land. of the proper character adjoining his. pending | 

: ~ elaim, unapplied for by any other person, he may. make up. the. deficiency by 


‘entering. one or. more other. tracts lying within a. radius of 20. miles. from said. | 
claim, but he will, not be permitted to take two or more. tracts, while omit-— 


ting from his: application. land. adjoining. one of. them, . which land is ‘of: the core 
proper character and is not otherwise applied for. If there is no ‘available land -_ 


contiguous to the original claim, then: the additional entiy3 may. ‘be made: so. as 
to- cover only an incontiguous. tract or tracts. 

The applicant is at: liberty ‘to-file an affidavit: covreboraied. = two aitieceas: 
to the effect: that land,, which should otherwise be included: in his application, : 
‘but which sis omitted therefrom, is not. of the character. contemplated by the act, 
stating the facts upon which that allegation is based: . 
. (6) On submission of : proof on the additional ‘entry, claimant ‘roust show : 
residence on one of the tracts to the: extent ordinarily required, but will be -en- 
titled to credit for residence. on the original tract: before or. after the date of 
the additional entry ; he must: ‘also. show improvements on the additional tract 
or tracts to the value of $1.25 for each acre thereof.: Proof on the additional 
entry may be. submitted within. five years after its allowatice, when the -requi- 

site residence can be shown, put not before submission of proof onthe original 


Proof on the original entry must be submitted. under the provisions of the law 


pyrsuant | to which it was made and” within its life, ‘as: limited thereby ; : but, 
subject to that condition, one proof may ‘be: submitted on the'two entries jointly. 
The: marriage of a woman does not disqualify her from. making an additional 
entry under this. section, and husband. and wife may make entries thereunder, ae 
additional ‘to. their respective pending entries, if an election as to residence . 
on. one of the original tracts, as provided by the act of April 6, 1914 (38. Stat, 
812), has been. accepted. . 
gy. (a) Under section 5 of the. act, ‘any person. one has submitted final proof 
on an entry under. the homestead laws. for land. designated under this act, who. 


owns. and resides upon said land, may enter lands -so designated’ contiguous i 


thereto;: which, with the area of. his original entry, shall not exceed. 640: acres ; eS 


the entry may: be: made. to-cover land incontiguous. to. the original claim, in. : a” 
whole: or in.part, under the same rules as govern entries under section 4, as 


set forth in paragraph 8 of this circular. 
A married woman may make entry under section 5 of the act... | 
(b) In order to acquire title to the land. it is necessary. only. that claimant 


. . show the expenditure on the additional tracts. of | ‘$1. .25.per acre. for improve- a 
ments. of the kind described in: paragraph. 7. At. least. halt. of such expenditures ~ 


_ mnust be. made. within. three. years. after allowance, of the entry.. Proof may. be - 
: submitted at any time within five years-after the entry is allowed. 

7 Where satisfactory. proof has been submitted :on the ortginal entry, the ‘addi: a 
| tonal’ entry may be perfected. ‘under this section ‘of the act: regardless of the 6g" 


ae question’ whether it was. three-year, five-year, or commutation ‘proof, - 





ne ‘1These instructions were amended and reprinted July 80, i919 at L. ‘Ds 22 ae 
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3h ‘Additional ie which have besa made under cs provisos, to. . 


: “section 8 of the act by persons who. at: the time of the entry held 
, pending entries or still owned and resided upon perfected. entries 


will be. considered and adjudicated. in all respects. as though made 
under section 4 or r section 5 of the act as amended, as the-case. may be. a 
Ae be ¢ | Chay TALLMAN, — 
p CCE: | 
“Approved: : 4 . fg ae 
ALEXANDER f Bs -VocErsane, as 
First Assistant Secretary. _ 


‘STOOK-RAISING HOMESTEAD ACT—CIRCULAR: NO. 660 30 CONSTRUED, - 
[Circular No. 665.] a : _— 


DapanrMenr OF THE Ey Teron, Ye 
- GEneraL Lanp Orrice, 
Bg onal | Washington, D. Cs December 19, 1919. 
Ruorsrans AND halides 
_..~ Uwrrep Starrs Lanp Orrices, | | : | | 
“Th the fourth sentence of paragraph :1 of aie No. 660, ana 
October 20, 1919 (47 L. D., 248), the word “ holds’ e is to be regarded 
as meaning * owns sand resides ‘upon. we ES 
reas he | ed See Ab Gud tamas: 
-. .° Commissioner. . 
"Approved: ae - ean ce ee 
" ALEEANDER qT. “Voan1sane, ° ai 
| | First Assistant a, 


ae 


a THE NORTH STERLIN G IRRIGATION DISTRICT. 
a “ae cae eo Pe ge Decided August 1, 1919. 


- : ‘Tomom AND eee ‘Agr—Conroration—QuatiFicaion:. 


AD irrigation. district is:not a corporation - within the coatempla hed of ‘the 


a os regulations approved August 22,-1911, under: the. timber and stone.act of | 


June 3, 1878, and is therefore Boe qualified nor entitled. to make Peal ee 

a chase thereunder. a ee He, : Sa : 

| Voorrsana, First ‘Assistant Seeretary: aces - ce 
By its decision. of December 23, 1916, the Gener tata Office 1 re- 2 oe 

- jected The North Sterling Irrigation District’s application, Sterling _ 


023869, to purchase the N.°} N: 4 Sec. 2; T: 9 N:y BR. 53-W., 6th ~ 


- PLM, under. the timber and stone act. of June: 3, 187 8. (20. Stat. 89), 


for the reason among others, “that the application failed .to show ° 


es : that each stockholder in the corporation was se ease to Det 


a at 
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i ae the: ‘aber Pere nae law” and the case. is now before e this : 


- tie Department. for consideration.on. appeal from that action... : 
The act: ‘under | which this application was presented. gives ‘the. a 


oe right. of purchase: to “citizens. of the United States, or persons who - 


have declared: their intention to. become such,” and to “an associa- 


~ tion of persons,” and paragraph 8 of the regulations issued under” 
that act: (40°L. D:, 288), declares that such purchases may be made 

oa - by a corporation, each of whose stockholders is so. qualified.” 
_» The decision complained. of was based in. part on. the: erroneous. - 


‘assumption that this applicant is a “corporation” in: the: sense in. 


which that word was used in those regulations, when in fact.it isnot — | 


-such..a corporation and has no “ sain uses as. ordinary 


- — Pe corporations have. | 
This applicant. was organized: and now exits ania, ind by Seite ee 
of the laws of the State of Colorado (Sec: 8964 et seq. Mills Anno- |. 


tated: Statutes, 1912). -It has> territorial boundaries, includes: and: - 


affects: certain lands and the residents thereon and is invested. with 
much. larger ‘powers than are accorded to mere. private corporations. 
For its maintenance taxes are levied, assessed. and. collectéd’ under 
the laws of the State, and it has. and exercises certain governmental 
functions and powers. ‘It is a public rather than a private corpora-— 
tion, and belongs to that class: of corporations which i 1s devised as a 
constituent part of the government of the State. (40 Cyce., 8173 1 
Dillon. on. “Municipal Corporations, Sec.. 34.) It is closely akin to a 
drainage or school ‘district or to a levee district created under. statu- 
ea authority swhich has been said to. be: Mae : 
of public political subdivision. of the State, ‘such as ‘the State ‘has power ‘to 


- create, under its police powers, and as such subdivision it exercises. dee: ae 
_Sceribed functions of: government in the district. . : 


’ Morrison wv: Morey. (146 Mo., 548 48 8. W., 020); Pioneer Invign eee 


tion District. (119 Pac., 304, 307). | 

The decision appealed from was dhevetore erroneous in assuming | 
that this applicant was a corporation » within the meaning of the 
regulations and that reason should not have been assigned for the | 


8 Teochion of its application. 


_- In the formulation. and. prisiilgation’ st ‘the regulations — 
. tioned, this Department evidently had in mind purely private. cor- 


-porations- whose stock was held by: private individuals, and Cone - ae 
sidered and treated such corporations. as “ associations of persons” 
which were expressly authorized by: the statute to Purchase timber _ 
~ and stone lands. oo. 


‘Tts may be said that: « a ‘person residing within » an. 1 irrigation district 


, is a member of it, na political sense—in a sense akin -to. that. in 


- which private persons living within a town are members or citizens 


“ 
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_ of the ae and that hence they are entitled to: enjoy; in ager | 


~ with all other persons having a like status, the. benefits conferred by . - | 


such a district and are amenable. to its regulations; but it’can not be 


said that such a person bears the same relation : ‘or even a kindred . - 


| relation. to the district to that which exists: between the stockholder 


= and a private corporation. of which he i 1s & member. . ‘He is. not in. the | 


-. Same sense an integral or constituent: part of the irrigation district, 
and has no alienable property rights i in it. ‘He may be forced to be a 


member of it, and he-and his property may be subjected ina measure 


to its control without his own consent and even against his own 
~. protest because such districts in Colorado: are established by the 


_ favoring votes of a bare majority of the persons ea to vote ¢ on 
: the proposition to establish it. . 

Again, in interpreting the regulations mentioned. the Sord “‘cor- 
poration ” must’be given its usually accepted meaning or significance; : 
and while in some cases and for some purposes the courts-have held - 
that that word includes. municipalities and quasi. municipal corpora-__ 
tions, it is:a very’ general rule: that it is limited to mere associations 


... of individuals organized i in the form. prescribed by law for the pro- | 


motion of private. business: enterprises and does not include what is 
known. as public, municipal or quasi municipal corporations. Emes 
v. Fowler (89 N. Y. Supp., 685, 688) ; Wallace ». Lawyer (54 Ind., 
501, 23 Am. Rpt., 661) ; Donahue v. City of Newburyport (211 Mass., 
561) ; Bramlett. v. City Council of Greenville (88 S.C., 110). 
| 2 oad districts, a board of road commissioners seelgred by law-to be 
‘a body corporate,” school boards and other similar institutions hav- 
ing corporate powers are. not ‘ corporations.” in the sense in which 
that. word is usually used. Custer County Bank v. Custer County 
(100 N. W., 424, 496) ; Rees v. Olmsted (135 Fed., 296, 301); Agar v. — 
~Pagin (39 Tad. App.,, 567); Napa State Hospital Dasso (96 Pac., _ 
355, 357); and in Reclamation District No. 70. Sherman (105 Pac., 
O77, 280), it was held that a reclamation. district was not a .corpora- 
tion in the sense in which that word was. used i in the:constitution of 
‘California, which prohibits the creation of corporations by special 
_ acts of the legislature. In that case the court. quoted with approval - | 
the statement that such districts “are special organizations, formed | 


— ‘to perform certain work which the.policy of the State requires or per- 


mits to be done, and to which the State has given a certain degree ¢ of ‘ 


Ss discretion in making improvements contemplated.” — 
From this it will be seen that the applicant in. this case was néither - 


| qualified nor entitled to make a purchase under the timber and. stone 


act. To hold otherwise would be to say - that any public, municipal 


-. OF quasi municipal corporation could acquire title ‘under. the. public 
a land laws not. only to timber and stone lands, but also to coal lands, Ge 
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iibeal lands or desert: Jands,. Because the. statutes under Shik those 


lands can be acquired : all authorize entries by associations or cor- 


porations to the same extent to which the timber and stone lands may - 


be purchased. by them, and this Department = never recognized i 
es that right or sanctioned such entries. a 
The. decision appealed from: having been based. on the. assumption ae 
| ne the applicant. was a:corporation such.as is qualified to make the 
entry was erroneous and should have.been based‘on the reasons herein’ 


given. That. decision is therefore modified to that extent and the 
= application: ¥ will be rejected when this decision becomes final. paseo 


“JOSEPH J. OsTER, td Po eee 


| “Decided August 26, 1919. 


4 THREE-YEAR Homies rma —CuLatvatron—Sumamn-Fartowmne, ee eS 
» The. ‘Department adheres to the instructions contained in. paragraph 27 of _ - 

_ . the circular of J une 1, 1915,: that the tilling of the land,. or other appropriate eae 

pe ah treatment, in vicinities where summer-fallowing - is generally followed or ~~ 


dg necessary for the purpose of conserving moisture. with view of. making | 
2 Be profitable crop: the succeeding year, will be. deemed cultivation within 
_ the terms of the act of June 6, 1912. «. . 


Voorusane, First ‘Assistant Secretary? | : 
. The Department has considered the case of J Soak J. Oster (ew: 


2 istown.: 032613) in the light. of the ‘suggestions contained in your e 


{Commissioner of the General. Land Office] letter of July 18, 1919, 


ae - recommending that Oster’ g final proof. be rejected and certificate: 
. canceled in the event that eutryman fails to show by. affidavit that : 


~ 40-acres were planted to crop. 
. It appears that Oster. made his. entry June. 14, 1915, under the act : 
‘of February 19,1909 (35. Stat., 639), for the E. 4, Sec. 31, T. 20 N., 


: R. 24 E., M. P. M. , containing 320 acres, upon which final ‘proof was _ 


: submitted March 25, 1919, and certificate’ issued March 29,1919. 
- Regarding the acts of cultivation performed, the proof shows’ that 


oy in 1916, during the first year, entryman broke 10 acres, which were a 
not, planted to crop; during the second year, 1917, he planted acrop © 


4 on the 10 acres summer-fallowed the previous year, and summer- : 


| fallowed. 10 additional acres; during the third year, 1918, he planted» | 


io » the 20 acres theretofore broken, and in addition thereto summer- : 
ee fallowed 20 acres, making a total of 40 acres cultivated in that years. 
You state “that while 40 acres had been broken, only 20 acreshad __. <. 


: ‘beet: actually cultivated to’ crop,” and are.of the opinion. that sum- 
_ -mer-fallowing is not “cultivation” within the meaning of the: third 
_ Provise to “ act of 7 une 6, 1912 bets Stat. 188) 5 jin other words, ee : 


~ 
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* the ord « cultivated ” ; in said proviso means «“ cultivated to. crops ” 7 


- as. distinguished. from ciinneeellowing: and that therefore entry- 
man should delay offering final proof until: the*end ofthe fourth — 

year of the lifetime of his entry; or expiration of such portion thereof — Pa 
‘as he. could show 40 acres actually planted. The Department can not. — 


'-- goneur in the construction placed by you upon said act and particu-— - 
7 larly paragraph 27 (a) of circular of June 1, 1915 as L.. ‘Ds 1, ao 2s 
- The instructions cited provide: — oe ed 

. Cultivation of the land for a period. of a least two years is fence, and 1 this 


| must ‘generally consist of actual breaking of the soil, followed by: planting, ok 


| sowing of seed, and tillage of a crop other than native grasses. However, till- . 


ing of the land, or other appropriate treatment, for the purpose of conserving — . 


the moisture with a view of. making a profitable crop. the succeeding year, will _ 


be deemed cultivation within the terms of the act (without sowing of seed), 


‘where that manner of cultivation is ee: ‘or generally" followed in the’ ree 


ay locality. 


The act of June. 6, 1912, supra, ae one ‘to cube final proof at . 
. the expiration of thrée years from date of establishment of: residence,. 
‘and as was held in the case of Bryant v. Hammer (44 L. ‘D., 152), _ 
_ the three-year. period of cultivation required by. said act “ shall date 
from the time the entry is made and not. from the time. residence is 
established.” : ; | 
- » The instructions above Sie, suhichs are “applicable. to entries in 
vicinities.. where. summer-fallowing for the purpose of. conserving | 
moisture is the most profitable method of. farming, define what is. 
- “cultivation ” within the meaning of the act of June 6, 1912, 2 Supra, 
said instructions explicitly stating that “tilling of the land paee 
will be deemed cultivation within the, terms of the act (without sow- | 
ing of seed).” | , 
Your. letter recommending eisai of is final proof and cancel- : 
lation . of the certificate is disapproved and, it appearing: that the | 
proof i is not. premature, but shows full compliance with law as to resi- 
rs dence, cultivation, and improvements: the record 3 is s returned with the mo 
view of 3 issuance of apc : ie | 


"ADMINISTRATIVE ORDER, 


| DurarrMent OF THE ee ; na ate 
\. Guntran Lanp Orricr, 
Washington, D. G.; , August. 28, (1919. 


“The fesenvations havetofore inserted. in: patents for. lands opened = a 


- to-entry under the act of June 21, 1906 (34 Stat., 836), and the — 


reservations directed to be. inserted ender the. acts of: June 22, 1910 
(36 Stat., 588), 89 L. D., 185, and July 17, 1914. (38 Stat., 509), 44 % 
LD, 35, ‘will not be inserted in patents issued on entries made under | 


~ S 


~ 


/ ‘ former acts. a Hoe, eee he 


* Masomn * T. VocErsana, 
First Assistant i Seoretary.. 


STATE OF NEW MEXIOO, 


“Decided September 8, 1919. 


Scx00n INDEMNITY. SetEorron—PosracaTion. OF - Nortos:, | | 3 hs iS 
Directions given. that suitable instructions be. ‘prepared. providing ° for. a | gen- a 


eral. and uniform rule. relative to publication of notice in the matter Of 
State selections. for educational ‘and other purposes, such as. TOW ‘governs 
‘the publication of final proof notices. | ee . : 


‘Vourtaawa, First Assistant Seoretary: 


The State of N ew: Mexico has appealed goa decison ee the Gen- 
eral Land. Office . dated. March 7, 1919, requiring republication of 


notice of application to select: certain. tracts contained in school in- 
demnity list Roswell 044731. Certain other requirements were Im-- 
posed by said decision with a view to completion of the selections 


| but the only question raised Pe the: appeal is with reference. to the 


requirement of republication. ° 


It. appears. that the publication’ a ae once. a —e. in a erica 


7 ‘newspaper for five consecutive weeks. In‘the decision complained | 
| of it was held that this was not sufficient and that where publication 
_ is made in a ‘daily newspaper the notice must. appear in-every issue — 
_. of ‘thepaper for a period of thirty. days, reference being made. to. 
| general. circular of J anuary 25, 1904, page 75. The rule mentioned 
has: reference - to publication of notice “ot final proof a rend as. 
ra tapi Pes | Roe ee ae a ee ee vie age ee 
Proof of. publication + will be: the affidavit « of. the e publisher or - foreman: of ‘the 
“newspaper employed that the notice (a copy. of which: notice must. be annexed 7 


to the affidavit). was. published. in. said newspaper once. & week: (if a weekly 


, paper) for. five. successive weeks, ‘or. for. thirty days ina daily paper, as the 


case: may be. | ‘Such affidavit moust show that the notice was. published | in the — | 


‘regular and entire issue of. every number of the paper. during the period and 


‘time of publication, and that: the notice was published in the newspaper proper | 
a and not in a ‘supplement. - Affidavits of publication not in. cartons with Gea 
> these requirements will be rejected by the register and receiver. . 
oe Reference was also made to circular of June 28, 1910 (39 L. ie 39) : , 

: and it was held that the: publication required Eheeeby Ge ai 7 


- joe : Otay Taxzatan, Commissioner. = 
= | Approved: I a a a a ie ig 
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the nee: of. December 29, 1916 (89 Stat., 862). The reservation. 
- ‘directed to be inserted’ in patents under the latter act 1s broad 
‘enough’ to” cover the. ‘reservations customarily. inserted under the 


t 
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, 4 


a wisekly newspaper and not a daily newspaper. ‘The sed regula- : 


tions of June 28, 1910, specify the procedure to be followed in mak- . : 
‘ng State selections Gnder grants for. educational and other pup oo) 


‘Sections SF 11, and 19, provide: 


9. Notice of selection: of all lands must be given by publication once a weelt ‘ 


for five successive weeks in a newspaper of general circulation in. the county ay" : 


- where the lands are ‘located, the paper to be designated by the register. 


' the newspaper employed that the notice (a ‘copy of which must’ be.annexed to — 
the affidavit) was published in said. newspaper once a. week for five successive. 
weeks. Such affidavit must show that the notice was published in the regular 


11. Proof of publication will be the affidavit of the publisher or foreman of aa 


and entire issue of the paper and was ae in Ene: newspaper proper and do Zs 


not in a supplement, Se 


19. All: previous ee and instructions not in harmony herewith: are ‘here- . - 


| by vacated, 


Tt. must. be held that this citeiitan” is: ‘the governing gure in 
the case, having been issued with special reference to this class of 
claims. It will be noted that no differentiation i is made between pub- | 
lications in weekly and. daily papers. The paper in question is pub- 
lished daily except Sundays. It is not shown whether there is a 
weekly i issue, but it is assumed there is not. It was designated by the | 
register as proper: for publication of the: notice of the selections in . 
question. Furthermore, it-is alleged that notices published i in similar 
“manner have heretofore been accepted “without question. This as- 
sertion has not been definitely verified, but informal inquiry at the - 
General Land Office discloses that. such age may have been 
‘passed inadvertently. — re 
It appearing that the notice ¥ was ‘published in: décirdaiica with ai 
“letter of the regulations in: force, republication. will: not ‘be required 
in this'¢ case: and aceordingly t vs action coor leued of is peneeehy. va- 
cated. 7 | 
: However, it is belived fiat the. ies as to publication of final proof 
notices ‘is the proper’one and was. really intended to be followed in - 
gill cases where notice by publication for thirty days is required, even 
though ‘not so. explanatorily stated. No doubt this rule has: been 
_ generally applied, and any deviation therefrom has been due perhaps 
to inadvertence or oversight: — A notice, to be most effective,- should — 


- be-continuous for the period required. and ‘should therefore appear any 


in every number or issue of the publication employed. Notice given . 

| ‘once a week in a daily paper is intermittent and not continuous. = 

_. It is, therefore, directed that suitable, instructions be prepared for 
| departmental consideration providing a, general - and uniform rule 

: such as now. soa the Sears of final proof notices, a 


ee 


subsequent to. November 1 1, baa! 
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" REGULATIONS OF JUNE 28, 1910, AMENDED. Lee es 

| [Circular No. 659.1 ates 

| Derarrmenr OF THE teenie 

| Genrran Lanp Om | 
Washington, Dd, Ga October 16, 1919, 


|-Recisrms 4 AND Reomyens, ” oe 2 eee 
 Unirep STATES Lanp. Orrices, oii oe er oe ? 


. - Pursuant to departmental decision of September 8, 1919, in. 1 State ze 7 . “as 
of New Mexico. (47 L. D., 255), Rule 9 and the first, paragraph of. 2085 

Rule 1Lof the instructions of June 23, 1910 — L. D. 9 89), 8 are hereby: - 

amended to read. as follows: - oe a 


9. Notice. of selection of: all lands idee be ae iy publication in a daily or! 


. weekly newspaper of. general circulation in the county swilere the lands” are ode - 
| located, the paper to be designated: by the register. - ae? : 


‘1. Proof of publication. -will be the affidavit. of the: Ses or foreinan of 7 
the newspaper. employed, that. the notice. (a copy of ‘which must: be ‘annexed fee 


to the affidavit) was published in said newspaper once a. week (if a weekly oa 


paper) for. five successive ' weeks, or for. thirty’ days. in a daily paper, as the -. 
case may be. Such affidavit. must show -that the. notice was published in the 


regular and: entire issue. of every number of the paper ‘during: the period . and 


time of. publication, and that the notice. was published in the newspaper proper 
and not ina supplement, | Affidavits of. publication not in. conformity, with. these 


 pequir ements. will be rejected by the register and receiver. 


The foregoing amendments will be effective as to all notices ‘issued 


ihe Sige a Oe ee Peete, | Otax "TALLMAN, 
Approved: ar : os i 7 a oS 7 at “Commissioner 
"ALEXANDER T. Vocutaaxa, eo ae 
First Assistant s ecre etary. 


trite 


"DISCHARGED SOLDIERS. AND SATLORS—TIME 70° RETURN N70 ete : | 


_ HOMESTEADS. 


_Ixsreucrions. 24 


| [Circular No. 656.1 


| Derarracentt oF THE (Parner 


GENERAL Lanp_ cite Se ee 


Sgt Boe _ Washington, 2 D, C. September. 10, 181. * a 
| -Recistens AND. cee Fe Sai oe 
Untren. SraTEs Lawn Orrices: a 


The. act of July 28, 1917 (40 Stat.; , 248), ne that; in. ‘eonnee- a 7 a os 
“tion with homestead ‘elaimas, fnitiated: prior to. eutee the Servis). a 


115594°—vor. 4120-—1T 


“ VocELsan, First: Assistant ‘Reavotarlye: 
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. ‘the military’ or aval service of the claimant shall ba : ‘equivalent to. 2 


all intents and purposes to residence. and cultivation es the same 


; length of. time upon the tract entered or settled upon.” ‘In view of _— 
_. this provision, the soldier may, promptly upon: his aischntpe: file in.” 


the U. S. Land Office 3 in which his entry was made notice of his in- 


a ; tention to take the five months’. absence allowed in each residence : ; 
year (or such lesser absence as he may be entitled -to.i in’ that residence. ee 


year) ; such period will be counted as residence and a contest on the | ; 
ground. of abandonment will not be permitted until the. expiration — 


of six months in. addition to the absence taken under such notice. 


Under this. ruling, where the discharge occurs. five months or more 


before the, end.of the residence year and. proper notice is given, the 
entry. will . be es from contest for eleven months atter his : 


- discharge. . 


The residence years jeter A to in this. circular. are ‘Computed, in : 


periods of twelve months each, dating from the: soldier’s enlistment — 


or entrance. into. the service, or from nie date he established residence 


3 upon, the. land if he did. SO Prior to entering the service. 


noe om oe | sey. oe D. K. Parrort, 
Bin 2 4g 2 a be ; ie “Acting Assistant. Commissioner, 7 
Approved: | gi tag - Sar © oe 
eee T. Voutsinc 
| Piast Assistant ‘Secretary. 


_ HEIRS OF EDWARD B. BALDWIN. 
- Decided September 10, 1919. 


Rupayacent—Pnrce or Lanps Exceprep Tagae Rartno OAD Granr. 
? The price of: ‘lands in an ‘old-numbered. section within the limits of a rail- 


“road grant, ‘but excepted therefrom, ‘is $1.25. per - acte ; and avhere: a pur- eS 


chaser thereof has been. required. to pay. a higher price,’ he is entitled. to the 3 ils 
repayment of such excess. oe sd 7 


Coxrriomnd DECISION OvrRRULED. diay & Pipes 
‘Departmental decision in Even ‘Thorstenson (45, L. D.. 98) . overruled ine: aa 


' so far as in conflict. 


This is an “appeal by the heirs of Edward B. Baldwin in ‘the 


| ‘decision. of the Commissioner of the General Land: Office, dated June 
13,1919, rejecting their application for the repayment. of excess _ 
"purchase money claimed to have’ been paid in connection — with 
Denver, Colorado, cash-entry No. 16467, the application. being oe 
a sented under | section 2.0f the act-of March 26, 1908: — Stat, aaa 


2 a = oe DECISIONS RELATING TO THE. PUBLIC LANDS. - “B59 fa 


“ae B. aldwin cae sah eatayl September: 24, 1895, 5 anda oes 
are section 5-of the act. of March 3, 1887 (24 Stat., 556),. for the: Deg 

- NE. 4, Sec. 15, T. 2 N., RB. 69 W., 6th. P. M., . containing. 80 acres, at 

$2.50. per acre. - This: act is. within the ec of. the. grant made--. * 
7 ‘by section 3 of the act of. July 1, 1862 (12 Stat:; 489); and which . 

_ . passed to the Denver . Pacific Railvoad: and. Telegraph Company 

~ under the acts of March 3, 1869. (15 Stat., 324), and June 20,1874 
(18 Stat., atl): Said. section 8 of the act of July ie 1862, which a 
gr anted the. odd- numbered. sections, ‘excepted. from the. grant such 


tracts as had been sold, reserved; or otherwise disposed. of by the 


— United States, or to which ay: preemption or homestead claim may. nee 
have attached at the time the line of the road was definitely fixed. > 


In the present: case. the. tract was so excepted and the claim of the | -- 


aie company :to it under its grant - failed. ‘Baldwin had pur- 
--- chased the land from the railway company, but as. above stated per- . 
fe:ted. his title: ‘under section 5:-of the act of March 3, 1887, ‘supra, 
~. which provided that such ‘a. purch aser. could receive title from the ~~ 
- United States by making payment for the land “at the ordinary. 
_ Government price. for like lands,” The heirs contend that the ordi- 
nary” price’ for such Jands: was 5 $Ls 25 = acre, and § are. seeking the. | 


return of such. excess: 


The Commissioner denied repayment: under’ authority. of the case’ . 
fe ét Even Thorstenson. (45 L. D.. 96). Since the Thorstenson decision, — Soo 
however, the question has been passed upon by. the’ Supreme Court ae [ae 
of the United States in the case of The United States v. Laughlin, . 
decided April 14, 1919. That case involved. in part the question as, 
to the correct price to be charged for an odd-numbered section > 
excepted from the grant ‘to the Northern Pacific Railroad Company. 
~ made by the act of. July 2, 1864. Gas Stat. , 365). Ta the course of | 
7 the opinion the court said: es | 


| Tt is. clear that the price of Jands in odd-numbered seetions. was ‘not fixed’ 
3 by the granting act of. 1864. See. 6 fixed a price of two dollars’ and fifty cents - 
"per acre only for the alternate sections reserved to the United States—that is, — 
those bearing even numbers. “We need not pursue the suggestion of counsel for: 
appellee that there could be no “ reserved | alternate sections,” within the mean-*. 
' ing: of the price-fixing clause, until ascertainment, of: the granted sections. by ... 
the filing. and acceptance of: a map of definite location ; for, in any event, neither | - et 
sec, 6 nor the withdrawal: order made any provision for the pr ice of land in the eC 
cee odd-numbered sections. In the absence of special. provisions the minimum pr ice eee. 


was fixed. by sec. 2357 Rev. Stat. at-one dollar and twenty- -five cents per acre, 


: prived by arbitrary action of the officers of. the Government. 


= Under the above ruling of the Supreme Court it is. ‘clear that vie : : 
ee ordinary Government oe for like lands” | under the rabid was | 


ae os and under sec, “2259 ‘a qualified - ‘preemptor. was. entitled to purchase at the: 83 
minimum ‘price. . This. was a substantial right, of which he could not. ‘be. a ‘ene 
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a $1. 5. per acre, and that. the applicants therefore *s are. ‘entitled to a = 
return of the excess. The case of Even Thorstenson, supra as far es 
ae “as it conflicts herewith, is overruled. | | | 


The decision of .the Commissioner § is scooedingly reversed and re- 
| aa S payment will be allowed i in 1 the absence of other obj ection... ee 


om” PRICE oF LAND V WITHIN GRANTED LIMITS oF - RATENOAD—PRIOR ea oe 


INSTRUCTION S REVOKED. 
‘[Cirenlar No. 664.4 


| Derarrwcenr OF THE ¢ INTERIOR, > 
ie GENERAL Lanp OFFICE, _ 
| it. 2 panied oo Washington D. e., December I 18, 1919. 
: Recrsrers | AND ) RECEIVERS, | 
- -Unirep Status Tass Orricns. Se Ge oe 
, By decision of September 10, 1919, in oe ae Edward B. ‘Baldwin oe 


| (47 L. D. , 258), the Department overruled its decision in. the case - 


of Even. Thorstenson (45 L. D., 96), and i in effect its decision in the _ 
case of Walter Hollensteiner: (38 L. D., 819), and the first. paragraph . 
. of the instructions of March 2, 1910 (38 L. D., 468).- | : 
Pursuant thereto, in. collecting commissions and. in.  dapocig of | 
: lands i in odd-numbered sections within the granted limits of a rail- 
road but excepted from the operations of the grant, the price should 


be computed at $1. 25, ‘per acre, unless a. different price 1 is fixed 1 in 1 the sia 


. Branune act or in some other act of iia 
| : oe ae “Char Ta | 
ie | Commissioner. ie 
teerae : a ir 
| ALEXANDER T. VoGELsANG, . wie e.s 
First Assistant Seer bas 
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mr REGULATIONS: TO GOVERN PROSPECTING FOR AND D MIN: ee 
_ ING OF METALLIFEROUS MINERALS ON UNALLOTTED. 


j BANDS’ OF INDIAN RESERVATIONS. 


Section: 26 of the act of. Fie une 30, 1919. ) (Public, No. 3), reads: oS 


That the ‘Secretary of the Interior be, and. hereby. is, authorized and. empow- a eae et 
ered, ‘under general. regulations. to be fixed by him and under such terms 9... © 
and conditions. as he may. prescribe,” not. inconsistent with: the terms of this -:.-° 2 2. 
“section, to. lease to citizens of the United States or to any. association of such * 
persons or. to any. corporation organized under the laws of the United States. 


or of any State or Territory thereof, any part of the unallotted lands within’ © - 


_. any. Indian. reservation within, the. States of Arizona, California; Idaho, Mon- 
. tana,> -Nevada,. New. Mexico,- Oregon, ‘Washington, or Wyoming, heretofore | 


withdrawn from: entry. under the. mining laws.for.the purpose of mining for. . 
_ deposits of gold, silver, copper, and other valuable metalliferous minerals; which. - 


~ leases: shall. be. irrevocable, except as. herein provided, but. “which | may” Be ; 
- declared null and: void upon. preach. of any of their terms. 
That -after. the -passage.and approval: of: this. section, anallotted. lands, or 
such portion. thereof as the Secretary ‘of the Interior. shall determine, within. 
Indian | reservations heretofore withheld from. disposition under the. mining: 

- laws may: be. declared. by the. Secretary. of the Interior to. be subject to explo- 
ration for the. discovery. of deposits of gold, silver, copper, and. other valuable 
metalliferous:: minerals by citizens of. the United - States, . and after such 
declaration mining. claims may. be located by. such citizens in the same manner | 
as mining claims. are located under the. mining laws of the United. States: 
Provided, That. the. locators: of all such mining claims, or their heirs, suc- 
cessors, or assigns, shall: have a preference right to: apply to the Secretary of 

' the Interior for. a-lease; under the terms and conditions of this section, - 
within one “year. after: the date of the location ‘of any mining claim, and any 
such locator who shall. fail to apply for .a lease within. one year from the 
date of location shall forfeit all rights to such mining claim: Provided. further, . 

~ That duplicate copies of the location notice shall be filed within. sixty days with 

‘the superintendent in charge of the reservation on which the. mining claim is: — 
‘located, and. that. application for. a-lease. under this section:may be filed with. : 
such superintendent: for transmission through official channels to the Secretary .— 


of the Interior: And provided further, ‘That lands containing springs, water. 
holes, ” ‘or. other: bodies of water needed or. used by the: Indians. for watering — 


live stock, irrigation, or water-power purposes shall not be designated by. the - 
Secretary of the Interior’as subject to. entry under this-section.. ie ao 

That leases under this section shall be for a. period of twenty years, with the 
_Dreferential right: in the lessee to renew the. same for successive periods of ten 


years upon such:.reasonable terms and conditions as may be prescribed by the 
Secretary of the Interior, unless otherwise provided by law at the time of the 
_.expiration: of such periods: Provided, That the lessee: may, in the discretion Of ie 
_ the. Secretary: of the: Interior, be permitted at.any time to make. written relin- 

quishment of all rights’ under ‘such a lease and upon BeceD EINE: thereot be esate Oe 


_ thereby relieved of all future obligations under said lease. 


7 .. That: in addition to areas of mineral land to be included in leases. ‘under an 
‘this section the Secretary ‘of the Interior, in his discretion, may grant to: the =. 

~ lessee the right to use, during. the- life of. the lease, subject to the. payment. OL 

‘an annual rental.of not. less than. $1 per acre, a tract of unoccupied land, not... .. : 

~ exceeding: forty. acres. in’ area, for camp. sites, milling, smelting, and refining ee ae 

. works, and for other: purposes: connected. with. and. neceeeery: to the ‘Proper: ee ts 


development: and. use of the deposits covered by -the lease, | 


That the’ Secretary of the Interior, in his discretion, in makina: any. lease _ a 


under this section may reserve to the:United States. the right: to lease for a- 
- term not: exceeding. that of the. mineral” lease, the surface of the. lands embraced 2 


within. such lease under existing law or laws. hereafter enacted, in so far as eae a 
said surface is not: necessary. for.use of the lessee in extracting and removing’ . 
‘ the deposits: therein: Provided, That the said Secretary, during the life of the - 


~ Jease, is hereby authorized to. issue such ad for easements ; ‘herein Poa a 
coe to: ae reserved. : . : oe | 


ve 
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That any successor in - interest or assignee .of. any east Sted: fender: ‘this 


- section, -whether by voluntary. . transfer,“ judicial. sale, foreclosure | sale,.: or _ 


et otherwise, ‘shall be subject to, all the conditions of. the Jease under: whieh. such 7 
rights. are held and also subject to all the. provisions and conditions. of this | 


a section to the same extent as: ‘though such successor or. assign. were the original aor 
Ets lessee hereunder. . 


That any lease granted under. this: Scclion: may be forfeited and canceled by 


appropriate proceedings in the United States. district court for the district in ee 


which. said proper ty: or some part thereof. is: situated whenever. the lessee, after 


Me : reasonable notice in. writing, as prescribed in the lease, shall fail to .comply. 
-. with the terms of this section or with:such ores. not. inconsistent herewith 
— as may: be specifically recited in the lease. - 


"Bhat forthe privilege of mining or. extracting the: mineral aeponite: in the Pg 
s sound covered by the lease the: lessee shall pay to the United: States, for ‘the — 


' Benefit of the Indians, a royalty which shall not’be less 'than 5 per centum of the. a 


ea net value .of the: output: of: the’ minerals at: the ‘mine, due and ‘payable at the 
endof each month succeeding that..of the extraction of: the minerals from the. 
mine, ‘and an annual rental, payable at the date of such lease and annually “< 


'. thereafter on the area covered by ‘such lease, at the rate of not less than 25. °. ee a 


eents per acre for the first ealendar year thereafter ; not less than» 50 cents 


-per acre for: the: second, third, fourth, and ‘fifth years, respectively; and not 


less than $1 per acre for each and every year thereafter during the. continuance - 
of the lease, except that such rental’ for any. year shall. be. credited. against the 
_royalties:as they ‘accrue for that. year: - . : 
That in addition to the payment of the’ royalties and rentals as herein: ‘pro- 
vided the lessee shall expend annually not less than $100 in development work - 
for each mining’ claim located or leased in the same manner’ as an annual ex- 
_penditure for labor or improvements is. required to be’made under the mining 
laws of the United States: Provided, That the lessee shall also agree to pay all 
damages occasioned- by reason of his mining operations to the land or allotment 
of any Indian or ‘to the crops or: improvements thereon: And pr ovided' further, 
That no timber shall be cut upon the-reservation by the lessee except for mining 
purposes and then only after first obtaining a permit from the ' super intendent 
of the reservation and upon payment of the fair value thereof. 

That the Secretary. of the Interior is hereby authorized’ to. examine. the books 
and accounts of lessees, and to require them to submit statements, representa- 
tions, or. reports, including information ‘as ‘to cost of mining, all of: which 
statements; representations, or reports so required shall. be upon oath, unless 
‘otherwise specified,» and in such form and upon such blanks. as” the. Secretary 

of the Interior may require; and any person making any. false statement, rep- . 
resentation, or report under oath shall be subject to. punishment as for: perjury. — 
That all moneys received from royalties and rentals under the provisions of - 

this section shall be deposited in ‘the Treasury of the United | States.to the 
-eredit of the Indians belonging | and having tribal rights on the revetvation 
where | the leased land is located, which. moneys. shall. be at all. times subject to, 
‘appropr iation by: Congress. for their benefit, unless otherwise. provided by ‘treaty | 
or agreement ratified by Congress: Provided, That such monéys shall be subject - 
to the laws authorizing the pro rata. distribution of-Indian. tribal funds. . are 


‘That the’ Secretary of the Interior is. hereby authorized to perform any and he 


all. acts and to-make such rules. and regulations not. inconsistent with this: sec- 
tion as may be necessary and proper for the protection of. the. interests: of the 
Indians and for:the purpose of carrying ‘the provisions of this section into full 


foree and effect: Provided, That nothing in this section shall. be construed - or 


ee held to affect. the right of the States or other: local ‘authority to exercise any ~ 
rights which they. may have to levy and collect taxes: upon impr ovements,” out- 
put of mines, or other rights, property, or assets of. any -lessee.. - 


That mining locations, under the terms of this section, may be made ‘on. un- oe 7 


allotted lands. within Indian. reservations by Indians: who have heretofore or. 


may hereafter be. declared by the Secretary of the Interior to be competent to _ 


“manage their own affairs; and the said Secretary. is hereby. authorized and 
- elnpowered to lease such. lands to. such Indians in. accordance with’ the. pro- 


visions of this section: Provided, That the Secretary. of the Interior be, and — , 


jae is her eby, authorized: to. permit other. Indians. to: make locations and obtain 


a leases. under the provisions of this: section, under such: rules: and. regulations. — 


as he may ‘prescribe. in-.regard to the. working, developing, disposition, and 


- gelling of the products,. and the disposition of. the : ee ‘thereof. of any a | 


; such mine . bY. suck Indians. has .gftee We = 
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ao. carry thie. provision’ ‘af law into effect “the following general : 


a regulations are prescribed: | ae : gees 
Wy om ‘time to time unallotted lana on Indian | reser ations within the: States ee 


as named. in ‘the section above quoted: will be declared subject to exploration. 
The land will be opened, only after reports: have been received. from the super- esd 
intendent or other officer in charge: (hereafter called the’ officer ‘in: charge) as 


‘to’ the desirability of such action and of the part, if any; which should be re- 
served ‘in. the interests. of the Indians.. Anyone desiring to prospéct:on any. 


- particular reservation may. obtain information from the officer’ ‘in’ charge ‘ther eof | -s 


: as to whether it is ‘subject to lease. — 
—° 2) All persons pr ospecting on unallotted Indian: Jand ander these: regulations. 


. or who may acquire rights of occupancy: of such. lands thereunder, in ‘the: usa 
-.. of the lands, are bound to-a strict compliance with all the laws of the United 
States prohibiting” the. introduction of intoxicants into the Indian country’. - 
- and: with the laws ofthe. United States and ‘the regulations of the Department’. 
of the Interior prescribed thereunder in respect: to trade’ intercourse with: me. 


- Indian‘: tribes. . ae 
3. Should. valuable. metalliferoas: miner alg be found the: section : ‘contemplates 
the: location of mining claims in the saine manner as mining claims are located | 
under the mining laws of the United. States. Should: the locator fail-to. file a 
_ duplicate copy of’ the. location notice with: the officer in. charge: of the land 
within 60 days or fail within one year thereafter to make application through . 
the officer in charge to the Secretary of the Interior for a lease of the land-he © 
will thereby forfeit all preference right toa‘ lease. Any locator who fails to’ 
comply with the United States mining laws and the: ‘regulations of the General 
. Land ‘Office. prescribed thereunder -as to. ‘the. location. of one claims: will also 
‘forfeit all preference right to a lease. =. | 
~The regulations of the General Land Office’ provide, in effect - that no lodé 
claim can: exceed a parallelogram 1,500 feet in length by 600: feet in- width, 
but whether surface ground of that width can be taken depends upon the local 
_ regulations, or’ State or Territorial laws in. force in the several mining -dis- 
. triects; that no such local regulations, ‘or State: ‘Or Territorial laws: shall limit - 
a vein or a lode claim to less than 1,500 feet along. the course thereof, whether... 
the location is made. by. one or more per sons, nor can surface rights ‘be limited 
to less than 50 feet in width; that all records of mining locations shall contain. 
the name or names of:the locators, the date of location, and. such a description 
of the claim or claims located by reference to some natur al object or permanent 
monument as: will identify the ‘claim ; -that. no lode claim shall be located until 
after the discovery of a vein ‘or lode within: the limits of the claim; that the | 
claimant should, therefore, prior to locating his claim, unless the vein can-be 
{traced upon the surface, sink a shaft or. run a- tunnel or drift to’a sufficient | 
‘depth therein to discover and develop a mineral bearing. vein,. lode or. crevice, 


and determine if possible the general course -of such vein in every: direction | 


_ from the point of discovery;.by which direction he will be: governed in marking. 
- the boundaries of his claim on the surface; that his location notice should give. 


the course and distance as. nearly as practicable from the discovery: shaft on ah 


_-the claim: to some. permanent, well-known ‘points or. objects, such, for: instance, 
-as:stone monuments, blazed trees,. the confluence of: streams, ‘point of intersec- : 


LA tion’ of well-known gulches, ravines, or roads, etc.; which may ‘be in the imme- ~ 
- diate vicinity ; that the claimant should also: state the: names of adjoining claims 


or if none adjoining the relative positions of the nearest clainis; that he should | 


-..- drive'a post or erect a: monument of stone at each corner. of" the surface ground. © ~ 


‘and at the point of discovery or’ ‘discovery shaft should fix a post, stake or board,  — : 
~. upon which should be desionated: the name:of the lode, the name or names of. the . os 
locators, the number. of feet claimed and in which direction ‘from: the. point of. 

 ‘diseovery, it being essential that the focation notice filed for. record should state . 


; _ “whether the: entire claim of 1,500 feet is taken on one side: of the point-of = 9°. 
- discovery, or. whether: itvis. partly. upon one. and partly upon the. other; and it es 


the latter, how many feet are claimed upon each side of the discovery point. . 


OAS Lessees will: have the right to. mine only within the: exterior boundaries. oft: ie | 
the leased lands and to lines drawn vertically: downward therefrom. .The provi-.. - 


ie : sion. of the general mInining laws that the locator of a mining. elim - ‘shall have... > 


‘the exclusive right to all veins, lodes, or ledges throughout their entire depth, ae 
the. tip or apex of. which: lies inside the surface | lines, extending downward ©. 
vertically, does. not apply. to these leases, since the act limits the application  . = 


| of. the general mining laws to-the manner. of the location.of mining claims. 


AT! 
: rite) 
ESE 


. 


i 


5. Individual ‘slater: Anime are. limited be ine general: mining Jaws io not ; AS 
cmigre than 20 acres:for one per son, 40 acres for two, and. 160 acres for an asso-  - 
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_ ciation-of eight or more persons: Locations, if upon surveyed land, must be — 


ty located in conformity. to the legal: subdivisions of the survey. . if made. upon. 


unsurveyed land: the..locations :must be: marked in the.same manner as lode — 
locations, but shall conform. as nearly as. practicable. to what would be public ; 


“s land ‘surveys and the rectangular. subdivisions thereof. . 


ae a Before a lease will. be granted covering a.lode mining claim, or a » placer 

claim, on unsurveyed | land, it-will be necessary for the locator, at his expense, 
to. have’ the claim ‘surveyed by. a. United: States surveyor... The. survey must 
be made in the form and manner required by: and. under the laws.and regula-. - 
‘tions governing. the survey. ‘of claims under the United -States. mining laws, — 
application for: such survey to be made: to the United States surveyor general 


. . . for the State wherein the claim is located.. Two copies of the plat and two | es 
| ee of the field notes must be: filed. by the locator with his lease. | 


. Locators whose application for a lease has: been ‘approved will be allowed 

a 30 ee from the date of notification of approval.within which to complete and - 
. file-a_ lease with the officer in charge of. the. reservation, and the failure to 
“eomplete: and file a lease. within that time will. be. cause for the forfeiture of. 


ae the preference right to.a lease in. the discretion of the Secretary of the Interior. | | 


8. Upon being notified of the acceptance of its application for.a lease.a cor- 


poration shall file a-certfied copy of artcles of incorporation, and evidence show- _ 


ing compliance with local corporation laws if a foreign corporation: Provided, - 


That if any..such papers: have already. been filed. a statement: to that effect z : 


may. be submitted.. » 3 
Leases made by. corporations shall be accompanied. by. an. ‘affidavit showing gO 
the authority of its officers to execute leases, bonds, and other papers.. a 


9. Hach lease shall be accompanied, at the time of filing, by. the advance annual 7-7 


rental for the first year. No lease shall. be forwarded by the officer in charge © 


for favorable consideration. unless the. advance annual. rental £ for the first year hail _ 


has -beéen:. deposited with. him. | 


10. Lessees shall furnish with each lease a ‘bond with two. or -more personal’ oi, 


sureties, or with an acceptable . company. authorized: to- act as. sole : Surety. 
_Said: bond shall be in amounts as follows: | -. 
For less-than 40 acres, $500; for 40 acres and ‘less than 80 acres, ‘$1, 000 : 


- for 80 acres and less. than 120. acres, $1,500; for 120 acres and not more than. so 

160 acres, $2,000: Provided, That a lessee may file one bond in the sum of $15, 000 5 

 - -eovering. ‘all: the leases to- ‘which. he: is or may become the lessee.. The. right is. 
reserved to increase the amount of the bond -above. the sums named in any. 


~ ease. and to. accept substitute bonds where. the Seeretany: of the Interior deems | 
it proper to do so. 


11. Lessees. may. ‘assign their leases or: any part - thereof “Or: ~ sublease the | 


F premises or any part thereof with the consent and approval of. the: Secretary - 
of the Interior. Lessees shall not permit any person or persons to-have pos- . 


-gession of the leased premises, or any part thereof, save and. except: those. ee 


rightfully entitled thereto. ‘pursuant to ‘the conditions - Set forth . in the law. 


regulations, and: lease. | 
-12. Leases shall be ‘irrevocable ecocbl ‘for breach of the: terms and- inde : 


fae . tions of the same, and may be forfeited and canceled by. appropriate proceed- | 
_., ings in the United States district court for the district in which the land or — 


“-gome part thereof is situated. .Lessees may, with the consent of the Secre- . 
tary of the Interior, surrender their leases in whole or. in part upon payment _ 
of a fee of $1, provided. all royalties, rentals, and other. obligations due and | 
accrued up. to the date of completion of their applications for surrender _ 
‘have been paid and fulfilled. Ifa lease has been. recorded, the lessee: shall. © 


—_ execute a release, and record the same in the proper county: recording office; 


and. file: the release with. the. officer..in .charge...An application for surrender . 


will be considered as completed on the date of the.filing of same in the office __ 


of the officer in charge, provided the foregoing. regulations have been fulfilled. . | 


-18. Each lessee will be required to pay a-royalty on production computed. 


are on the net value of the output of the minerals at the mine; payable at the end - * 


>of each month, The law provides that this royalty shall not be less than 5 


- per cent, but in view of-the impossibility of fixing in: advance by: regulation. - 
. - the exact royalty to be imposed upon: the different minerals found, varying 
in value ‘and in conditions under.-which » they. ‘are. mined,. the royalty governing | 


a . : each. Jease will be- fixed. and determined. prior. to the issuance of each lease 
or a incorporated. therein. - The. a used in. the. law, . ‘ “net. value of. the out 


nea an 
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| s > pat: of the. ‘minerals: at the mine is: construed: to mean thie: ‘gross: “palue’ of ok 
'; the ores, less the cost of mining said ores, the cost of concentration, : OF * = 


ao handling, . of: transportation, of shipping: from the mouth’ of the mine to. the = 
- works where“the ore is treated, and: the cost of milling, reducing, or smelting. -— 
“Cost of miaing said. ore” covers only the cost of mining the ore produced 


— and brought out of the mine during the month, and: does not include. cost: of 
| "prospecting, of. preliminary workings, or. the ‘cost. of. the mining plant.: eee ce 


oS 14..In. addition to. the royalty on. ‘production the lessee will ‘be: reniixed oe . 
pay advance annual rental of 25 cents per acre’ for. the first. year, 50 cents per ' 


acre for the second, third, fourth, and fifth years, respectively, and $1 per 


acre for’each year: ‘thereafter, the: rental for any one year to be credited against. . 7 - 
the royalties as they accrue -for that. year. -It. will also: be. necessary -for the 


-- lessee to experid annually not lessthan $100 in development. work for each 


mining: claim located: or: leased . in. the’ same manner: as. required: under the inin- ne 


ing, laws of the United States. 


15. Each lesseé shall keep books of accounts. showing the amount of. ore mitiéd : 7 ; Tees 
each month, the cost of mining same, the amount of ore shipped or Other mine ~~ 
eral substances sold or treated, and. the amount of money received from'the 


- gale of ores, etc. The books. of the lessee shall be open to inspection, examina- 


tion,. and. verification by. any. officer of the Interior Department assigned.to such °°. 
duty by the Secretary of the Interior, and. the duly authorized agents of the. — 
United States shall be permitted. freely. to make copies of all the accounts and 
other. books of the lessee. . All royalties due under the lease shall be paid tothe. 


‘officer in charge of the reservation in cash, or by. certified check or other suit- 
. able form of. exchange, and at time of payment each lessee must file with said. . 
officer a sworn statement” ‘showing the amount of ore’ mined. during the -preced- 


ing. mouth; cost-of. mining and extracting the same, the. amount’ Of ore shipped. ° 


or sold, and the amount: received: therefor.’ Lessee must. also” file. with the 
officer in charge within 20 days after the reduction. of the: ores. a Supheare of 
all mill and smelter returns. ae . 
7 16; Lessees. shall. file annual | reports; accompanied: by. maps ‘gna: diagrams | 
when necessary, within 20 days after the close of each calendar year with the 
officer in charge, showing the extent,. character, and location of all development: 
* work and. mining operations, such. annual reports to be in-the form of sworn: - 
statements by the -lessee or. ‘superintendent -in charge of the -work,. and. such: 
_ other reports. from. time to time as. the Secretary. of the Interior may; in his dis- 
cretion, require. 
17; In mining operations ‘the: leasee’ shall keep the. mine: well: Pook sufficiently. 
timbered at all points where necessary in accordance with good mining practice 
- and-in'such manner as may be necessary to.the proper preservation of the prop- 


erty leased and safety of the workmen, compatible with economical mining. If. 


“it be necessary to use any wood, stone, coal, or other material the lessee shall. ~ 


first obtain written permission ‘from. the officer in charge. and shall pay him,. % o 


for the Indians; the current prices for all such material taken. : oe 
18. On: expiration of the-term of the lease or when a lease is eendered: ‘thie 
lessee shall delivér to the Government the leased premises with the mine work-. | 


ings in-good order and condition, and bondsmen: will be held for such delivery ©; 
in good. order and ‘condition unless relieved by the Secretary of the Interior for st. 
-— eause.: It- shall, however, be ‘stipulated that. thé machinery necessary to Oper-- . 
~. ate the-mine is the property of the lessee, but that it may be removed by him. 


. -only after the condition of the property has been. ascertained. by inspection by. 7 ae 


. _ the Secretary of the Interior or his authorized agents. — 


19. It is expressly understood that any duly authorized. apenk of. the. Gover: u- | 


-ment shall be permitted from time to time, and at all times during the life of 9. 
the lease, freely and without notice to enter upon and in all parts of the leased: 


_ premises, and, if desired, take with him the local mine inspector.and such min-. oe 


oa ing experts as: may be necessary for. the purpose of inspection and examination = 
“thereof, with a view of. ascertaining whether or not the terms and conditions: of 


oe the. agreement. are being. faithfully. complied with, and to know. that. the mine’... ia 


bee a _is.operated.in workmanlike manner as required by - -the lease, ‘and in compliance = 3, 
re with, the law of.the State or Territory in which the mine is situated: 


20. Any lessee. desiring to.use not to exceed 40 acres of. ‘unoccupied land. for: | 


gq camp Site, milling, smelting, and refining works, or for other purposes con- 
.. . nected with the. proper development of the leased land, ‘should. make application > 
therefor to the officer in charge for the land desired. The application: must be . ~ 


~accompatiied by affidavits from ‘two or more. persons familiar with the ground, ea 


minerals uuder this lease a royalty of - 
output of the minerals at the mine, which is to: be ascertained by deducting | 
from the gross value of the ores and minerals the cost of mining said ores and 

“minerals, the cost..of concentration, of handling, of transpor tation, of shipping. 
from the mouth of the mine to the wor ks “where the ore is treated, and the <= 


966 : » DECISIONS RELATING TO TER PUBLIC. LANDS. ae mica : 


~ 


that’ it. ‘is nonmineral, ‘unoccupied, ‘and necessary, for the purpose. of properly 
“developing. the lease, 


21. No prospector, locator, or mine owner. shall: keep stock of any kind on ‘the. ae 
lands leased except by permit. at such rates as may. from time to time be éstab- | 


_ lished. 


22. The mere of. the foregoing regulations: shall apply to any ‘Indian. eho” 


5 lias heretofore or may hereafter, be declared by’ the. Secretary of the Interior to. | 


be competent to manage his own affairs. Should Indians who have not been 
declared competent to manage their. own affairs desire to obtain a lease of land 


the officer in charge of the reservation where. the land is located will report. all 


the facts in. connection therewith. whereupon. suitable instructions will be- given 
as to. the manner of procedure. . 


23. On those reservations where - unallotted Indian. Tan may ‘be ‘leased for ee 


mining. purpose under section 3. of the act: of February. 28, 1891 (26 Stat. L., 


795), the provisions of section 26 of the Indian appropriation. act. of June 30, i FR 
_ 1919, and the regulations herein prescribed shall hereafter govern the leasing ae 
of such unallotted land so far as metalliferous. minerals are concerned: . 


: 24, These regulations. shall take effect 45 days from and after the date of 
| approval ! hereof, and shall be ‘promulgated 20 days prior. to their. taking effect. 


-FORM OF MINING LEASE. 


“Mining Tesco ‘ot Unallotted Lands on: ———— Indien Reservation. 


. Tetrs. LEASE, made. and entered. into in. triplicate this ae day of ae | 
_19__, by and between the Secretary of. the Interior, party of. the first part, 
hereinafter. called the lessor, by reason of the authority vested in him in sec- . 


' tion 26 of the Indian appropriation. act. for the fiscal year ending J une. 3Q, 1920, 


200 6 Ieee eo er ea ee 6.) Aiea Neenah a UE ee eet , state of? wenn panne party of . 


- the. second. part: hereinafter called ane lessee ; witnesseth : 


_ 1. The-lessor, for and in consideration .of the royalties, ‘covenants, stipula- 
- tions, ‘and conditions hereinafter contained, and hereby agreed to be paid, ob- . 
- geryed, and performed by the lessee, doth hereby demise, grant, lease, and.let - 
unto the lessee for the term of 20 years: with privilege of renewal. for succes- 
_ sive periods. of .10 years upon such reasonable terms and conditions as may be 
_ - prescribed by. the lessor, unless. otherwise. provided by law at thé time of the 
- cexpiration of such periods, from the date of signing hereof by the lessor, for | 
- . the purpose of mining all the deposits of metallifer ous miner als in. or under. the 
- following described Jands, to Wits fata we. Se 2, a, a" oka 


ec ee ace ee ws eet ete cnn anes ein ede ce lh eh Sen ps aac mn ir ms me nck Sk rt em Sm Se ie ic, me in ne i Se 


Saletan taeiensientiiansinentanetamedamian ee ee ere en ee wr to re ee 


eoutainine: JL na—-,' acres, more or ee the same Being. within said reserva-- . 


tion, with the exclusive right to. prospect for, mine, and extract. the minerals . .. 


“above named and no others, and to ocenpy and use so. much only of.the surface — 
of.said Jand as may. be reasonably necessary to carry on. the work of prospect- 


. ing for, mining, extracting, storing, and. removing. such. ‘minerals ; also the 


Pes right to. obtain from wells or other sources on said. land by meaus of pipe lines | 
“or otherwise a sufficient’ supply of . water to carry on said operations, and the 


right to pass over and across said reservation for the purpose of said work. 


2. The’ lessee hereby agrees to pay or cause to be paid to the superintendent 7 
or other officer of the United States having jurisdiction over the leased prem-. | 
.. ises, hereinafter called the officer in charge, for the use and benefit of the In- | 
.. dians of said reservation, annually.in advance, a rental of 25 cents per acre | 

_. for the first year beginning with the date of. execution of lease, 50 cents per — 


acre per. annum for the second, third, fourth, and fifth years, and $1. per acre 


for each succeeding year, all. rent paid ‘in any year, to be credited. oul the royalty: oe 


for that. year if. production. begins therein. 


The Jéssee further. agrees to pay as royalty. on the production of ores. a 
per cent upon the net value of the ° 





| 


cost of milling, reducing, or smelting. | It is. understood’ ‘and agreed that the — 


.° eost-of mining said ores covers only the cost of mining ores produced and | 
brought out of the mine during. the month, and. does not include. the’ cost of - 


riers Ts 


“ 
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: “prospecting. or. 7 preliminary. yonkiniee or of the: mining plants" The Sega ‘agrees. eae 
‘to file with the officer in charge’ of the reservation within 20. days after the enc 


of the’ month: within : -which the’ ‘minerals:.were extracted a sworn’: statement — 


‘showing the amount of ‘ore mined during the: preceding: month, cost of mining. 
- and: extracting -same, the amount of. ore shipped ‘or’ sold,. “and | the “amount . 
_ received theréfor: . He also agrees. to file with the officer in charge within: 20 _ 
days after the reduction of the ores ‘a duplicate of mill and* smelter returns, 


- and: to pay all royalties; ‘under. this lease monthly to'the officer-in:charge of the . - 
.) reservation, or. such: officer: or: agent. as. may ‘be: designated by the Secretary: of 


_. the: Interior;: ‘payments | to: ‘be: made: ‘in eash- or: by: certified. check. ‘or: other, suit- 

able -form of. exchange... 

_ here shall be: expended. annually! in development work on: Sac cor a. sum _ 

of-not less than $5:per:-acre, ‘the total. annual amount to be not.less than $100. 
The royalties on‘all. products: ‘mined ‘under this lease: shall be.based: on sworn 


es e “reports and shall-be paid within 10 days after the ‘close of each ‘month. 


3: The lessee: shall. ‘immediately upon :notification of. the signing of this lenge 


py. the lessor proceed to develop: and work said mineral deposits, - and during | | 


.. the entire term of this lease he shall prosecute. such mining operations: on 
said: lands ‘to the fullest. practicable ‘extént, the state of the market being con-— 
sidered ;. and his neglect‘or refusal: to: conduct actual mining ‘operations: for - 
"Bs period of six months:at any.one time. (unless exempted. by the lessor) shall. | 
operate as a forfeiture of all: his rights. under. this lease, and subject it to can- 


eellation by an appropriate proceeding in the United States district. court: for . i 


the:district. in which the land or a part of:it' is situated. Within 20 days after 
the close of each calendar year he shall. file with ‘the officer in-charge an annual - 
report, verified.‘ by. oath, - showing» the charter and: value. of the development - 
work performed. and the gross output of his. mining: operations hereunder dur- 
ing the year ; and within 20. days after demand. ‘by: the lessor he shall file with 
the officer in charge of the reservation'a sworn: report, giving such infor mation 
relative\to his. mining operations as may be demanded. 

. 4, The lessee shall at all times conduct operations in a workmanlike manner, 
protect all mines and. deposits, | and-not commit nor suffer any waste upon the 
reservation; and. if it be necessary to. use any wood, stone, coal, or other: ma- 
terial: thereon, he shall first obtain written permission from the officer in: charge 
‘and shall pay to him for the Indians the current prices for all such materiat-. 
taken. .He shall take good care of the land. herein described, and not: permit. 
any. nuisance to be maintained nor. any. intoxicating liquors to be sold or given 
- gway. thereon for use as a.beverage; he shall not use or permit the use of said | 
lands and: premises for. any other purpose than as herein author ized,.and.:at 
the expiration. of this lease he shall return the same to the owners in as good 
condition as received, excepting. for the ordinary wear and tear and unavoid- 
able accidents’ in their proper use. — 

5. The lessee shall. keep an accurate account of said. operations, showing 
the whole amount of. mineral’ mined’ or extracted. and all mineral - ‘shipped, 
smelted, used, or disposed of, the cost of. such operations, and the net value of 
. the output of ‘the minerals at the mine; and the officer in charge and other 
’ proper representatives of the department shall have the right. at all times curing: 

the existence of this lease, and for six months thereafter, to make such reason- © 
able examination of the papers and books of account of the said lessee, and. of 


the miues; as may be necessary to obtain all information desired; and there is ie 


hereby ‘created a lien on all: implements, tools, movable machinery, and OLE 

_ personal chattels belonging to the lessee used in the said mining operations, and — 
upon all minerals obtained from the land ‘herein: leased, as Security for: the. 

: monthly payment. of said royalty. - “s 

6. The lessee. in selecting employees. shall. give profovedée SO far as practicable - 

to Indians of the reservation who may. be able: and willing to. perform. the kind | 
of work required ; and he shall not retain in his employ any person objectionable — 
6. the officer in charg e of the Indians. With each annual report he: shall fur- 


3a, ish the names and addresses of his: employees. . os 
“7 The lessee shall not interfer e with any per sonal or ‘nioperty rights or r legiti- ; 


miate industry or occupation of the Indians without. first obtaining consent: in’ 
writing and paying proper compensation approved by the officer in charge ; nor. 


oe obstruct any road or trail now in use without permission of the officer in charge; - 
and the right. to cross the lands leased by the usual methods:and ina manner 


not. inconsistent with the mining operations herein provided for, is reserved for: 


> the Indians;-and-all rights to make and ‘accept allotments within the boundaries | 


_ ot this Tease of any. lands deemed suitable: for periculeure are hereby reserved: 
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7 obligations due and accrued to: date of completion of application for cancella- - . in 
tion, in addition to-.a cancellation. fee of $1, must. be paid and discharged before © . 


8. The. lessee" shall not, wlthitot: the éonnent ‘of. the - lessor, va or: - sublet: ae 


- 3 any part of the lands leased. He may, however, - surrender. the lease for con- - - a 
céllation with ‘the consent of the lessor, but the. lessee or assignee should ‘sur- — 


render his copy of the lease-to the officer in. charge, and all royalties and other. 


such application will bé-considered, provided that if the lease has been recorded 


the lessee or. assignee shall execute a release, record the same in the: proper _ to 


recording office;and file the release with the officer in charge. An application = 
for cancellation: ‘will be considered . as. completed: on the date such application is 


: filed in the office of the officer. in charge, provided the foregoing requirements 
--. have been fully:: ‘observed. 


9. In the. event of. failure. or neglect: of the lessee to ‘perform any obligations : 
under this lease; the lessor: shall have the right at any time to cancel this lease. - 


_ by an appropriate: proceeding in the United States district court for the district 
in- which the land or a part thereof is situated, unless within 30 days after — 


— ~ notice specifying the terms and. conditions violated the lessee shall correct such 


failure and: make good any loss caused thereby. 


10. This'lease is-made and accepted. subject: to existing: law and any. laws ; 


ae hereafter enacted as to said reservation, also to.the regulations relative to such 


leases heretofore or hereafter prescribed by the lessor; and in«no event shall . 


the United States or the lessor: be: liable: in Panages: or. otherwise under: the. 


provisions hereof. oe 
The obligations’ and serecmenis: hereinbefore: expressed shall extend to. and 
be binding upon.the successors in interest: of the parties hereto. . : 
-11.. Before this lease shall be in effect the lessee shall furnish. a satisfactory. 


. pond -with two or. more personal purelies. or with an acceptable. company 
authorized to act as sole surety... 


12..No prospector, locator, or mine owner shall: keep stock of any kind on. 
the lands except by permit: at-such. rates: as may. from oe to time be estab- 
lished. | ae 
48. It is | expressly ‘anderstood and” agreed. that re is reserved to the 
United States the right to lease under existing law or: laws hereafter enacted so. 


-.much of the surface of. the lands covered by the lease as is not actually used. or | 
necessary for mining purposes... 7 


Signed .and sealed this aos day eee ne 19. re 2 
s. [eee = ae tee ase Waa ----+---2=-5----=--- ean ens 
—° & ‘a te, a 2 oie © pBeoretary of the interior, 
‘Witnesses => - ne 
. | ! . ‘BOND. | a | 
. Know ALL MEN BY THESE PRESENTS, That. /_-__i----.-___ eer): peso cea dS ae CRON 
: Eerie ney, as principal, and. TE Seid eos ete oe ee eee as 


a suret—, are held, and firmly bound: unto the United States of America in the... 
- gum of fifteen. thousand: ($15, 000). dollars, lawful. money of the United States, =. 
for the payment of which well and truly to be made, we bind ourselves and each 
of us, our and each of: our heirs, successors, executors, : administrators, or a 


- assigns, jointly and severally, firmly by these presents. 


oe shall poattheully carry out and observe all the ee eae assumed. in said in a 


Sealed with our seals, and dated .this ---_- _ day of seats “19____. ; a 
~The condition of this. obligation. is ‘such | ‘that whereas the . ‘above- bounden: bine? 


te a et i et ee ee 


after enter into mining leases-covering unallotted Indian land on PNG eto ee aie al 
a ‘Reservation, ‘in the State of set ece OF various dates 2 
| and periods of duration, covering the lands. described in such leases, which leases. _ 
have. been ;or may. hereafter pe, signed. by the Secretary of the Interior, and. - 
_. the identification of which herein is expressly. waived. by. both the principal_— : 
and suret__° hereto. oe tes * aoe ee hg -< ie 
- Now, if the above badngen == 622 ose ee 


(went ee in ee neta 


., as principal.-, ha__ heretofore or may. here- oe 


tee 
‘ + 


= : : > ‘ ° : = Poa 
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© dentures of icaiset to which Sl ae he is now or may here- oe 
after. become a. party, and shall observe all the. laws. of the United States‘and. 


_ Tegulations made. or. which shall’ be made. thereunder for the government ‘of. 


trade and intercourse, with Indian tribes, and all-regulations that have been or 


~. 'ghall hereafter be: lawfully prescribed by the: Secretary of: the. Interior. relative, j 
oe to. mining: leases covering. unallotted Indian: land on -the ~2. ~~~~__-__ 


eg ee ‘Reservation.and the development. thereof, and shall in all. particu- 


ae lars comply with the provisions of said leases and such regulations, then this. 
obligation shall be: null and void ; otherwise to’ ‘remain in full force. and. effect. 


Signed and sealed in the presence of—._ 


came ». Witnesses : 


en nn nn nnn nnn nn 
er re a ee 


re ce se ee tk ee re Se Se Se Se eee re Sree may vey ce mare Ge PA er ware 


cata OF ‘THE Inventor, 
- Washington, DD; ¢., 


Approved: 


Sein ethene, 93 


we ey 


‘Assistant Boortary oF the Interior. 


TO ACCOMPANY MINING LEASES. COVERING UNALLOTTED 
_ INDIAN- LANDS. 


‘BOND. 


Noe ‘ALL MEN BY THESE PRESENTS, That. 


Leeann, aS principal_-, and er ao ee wk ee ee Coa of 

9 eet eee Soe aS suret._, are held firmly bound unto the United States pegs 
of America in the sum of ~_~2__ _ dollars, lawful money of the United States of _ 

- America, for the payment of which well and truly to be made, we bind ourselves, ae 
, and. each of us, our and each of our heirs, executors, administrators, Successors, a 


. - | or. assigns, jointly and severally, firmly by: these. preseuts. 


Sealed: with our seals and dated this ______ day of 2-2, 19... - . 
The. condition. of this obligation — is such: that whereas the above- -bounden 


=e Fare eo oa gree CERIN as principal__,. entered into a certain: inden- " 


ew ore re ct ae a we a ee — ae ash debt tae aka in aces nee tam mien apeiee-opem toteme sina 


(eterno fo en to fs enn nine se 


i i ne ee re ee ce ce ce a a ee et ee ce ee ie ee ee ey ee de 
ee ree ey ee ne ee ee 0 a eee ee es 


ate nt nn ni hn ee ns eee) 


a) and located in “the: Riera Recame Oe eee erat  Roservation. ‘in. the: State: 


OF 2s u oe -for ..---..--- mining purposes for the heel of toca aa ae 


- from the: date. -of-approval- thereof. 
Now, if the: above-bounden pee 


ee oe ee a a ee a ee ree eee eee 


a ee ee 8 a ad @ ite 3 
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~ shall. faithfully carry out. and observe. all the oplicndens jeuiel: in hala” in= » 


-_ denture of lease by 1... =__., and shall’ observe all.the 


laws of the United States, and ‘regulations. made, or which’ shall be made there- - 

under, for the government of trade and intercourse with Indian tribes, and-alk | 
the. rules: and regulations that have been, or may -be, lawfully prescribed by 
the Secretary of the Interior relative. to leases executed ‘to cover unallotted. 
_ Indian land on the =__--__ aS tee RTE Ew NER ee , then: this ebieaeu shall 

‘be. null and void; otlierwise to remain in full force and ene “ 

Signed and sealed in the presence an a. : 

W itnesses : | | 


a en rr nt eee 


ee 


ce rm re es iy ee et ee ee 


' ee re ee ee ee ee ee Se ee ee ee 


ee ee a ne te 


Two: witnesses to aie signature, 
. pay OF THE INTERIOR, 

, » ae oS menos dD. Cc, 
approved: 


Assistant Secretary of the Interior. . 


FORM OF PERMIT FOR CAMP SITES, MILLING, ‘SMELTING, AND 
‘REFINING WORKS. Ce | | 


DEPARTMENT OF THE ‘Ineunton, 
“Unrrep States INDIAN Servrcn, 


Rusenvarron. 


ee re es eo — ee ee 


a ee et eet a en ee re rt erence 


: lessee of mining dene No. mel on the --__--~-----~--~~------~~-=~----~---= 
| _ Reser vation, to use the following-descr ibed: 


Be seas aN ee EE an tet aan aul etre el ae ee ae et 


Shs ben ee ee a i ee es. 


-. The land covered by: this per mit is to- be used. for camp sites, milling eh ‘smelting,’ - 

and refining works, and for other purposes connected with and necessary to. the: 
-- proper development. and use of the deposits covered by mining lease No. 7 
all rights hereunder to cease and ferminale upon the ter aa of: the ufore- _ 


‘said mining lease. 





 - In consideration of the abovs privilege The, permittee « agrees to pay on ‘the. of 
date. of the execution of this permit and annually in advance. thereafter to the 


officer in elvarge ‘of. the. said reservation for the use and beneut of the. Indians 
tlie sum Of $2226 onsets, se “Siar, 6 | 
(Not less than $1 per gene. . ! 
-It_is understood and. agreed by the panties: that this ieccrument. is not 2 
lease, but a mere permit, and on failure of the permittee to fulfill its terms or. Te 
comply with the rules and. peeula ions of the Secretary of the Interior relative 


eu ae eae vo ee ‘TO THE PUBLIC LANDS. I eh 


siereto: this per ‘mit may be. foeaued: be the Secretary of the Interior and all 
. Tights thereunder will then terminate. © ee Cee © ae :: 
ft agr ee to the for ‘egoing conditions and. stipulations, 


fe te eas ca ee i yw a ca Oa ee ee le Sy he re a 


: a above pees hereby PMs cs. 


“Seer chara. 


EVIDENCE OF AUTHORITY OF OFFICERS TO EXECUTE PAPERS. . 


(To ‘be sworn to. by, secretary, or president of a. corporation. and sealed with ils seal. 1). 


I, solemnly swear that eee ec and re Bg oe . 
Reenter eee . wereon the,..2 =.= Gay 0f “2.0 3c, 19 the :; 
duly. elected, qualified, and acting president and secretary, - respectively,- of | 
--, a.corporation organized under the 7 


mee cc eee ee SO De tk 


7 laws: OF 2 eit t at ie eee on which day they executed. ~-__-.--.___. 


mining lease for and in- behalf of said corporation as lessee, eovering . ‘certain 
unallotted Indian lands of the _2/------.--- Reservation ; ~ 


that they were fully empowered. to execute said lease and all papers in connec- i 


- tion therewith, and that their action in executing the same binds the said cor- 
"poration to full pone of all’ obligations thereunder. 


( Signed) i 
ea a a ee ee a a ( ‘Pitle. eee ee = 
| This Sees day of ee 19... 
[ CORPORATE SEAL. J. ne re et ere iat 2 x we | | 
. Subscribed and sworn to before me this —— GAY Of aoc NO e, 
oe me : ee it eee ae =a 
- Se | ea! © ae a Ee (Title 
Note and carefully fallow: instructions 
- and pa ere on reverse. how Oe ee gre ee oS we Coe ae 
: a, | * Report No aR re fh Race en Nee a et A ae 
he, Rot to. be; filled. in -by. lessee. ae = 
| LESSER’S ANNUAL REPORT OF ‘MINING OPERATIONS. | 
- ad RESERVATION, STATE OF So eases once ea 
ig ee wecesnenen cscs _ LESSEE. :  YBAR ENDED 2-6. 
We a ee a , being duly sw orn, according to law, depose: 


and say that Iam the lessee (or the duly authorized ‘agent of the lessee) above. 
‘named; that- I am familiar with. all the mining operations under the: lease 

hereinafter mentioned, | and that I know of my own, ta Pnowicdse that the on 
_ following statement is correct 3, oe aa 3 . ae ee 











Trans i 
|. porta-.. 
; . Pe ee ae ee ee ee . [tion and ee) Cee |e 
> oa otal | Mee eT han. | Gross Rove | oo he 
~ Lease! peserintion. Oat ber: Total. Total On jFreight| dling |smelter| arcs _ To whom..- 
«2 Noto ee mined, shipped. hand. |charges.| charges} | re- | -oiJ 9]. oresold.. — 
Af 0 2. 7 |eianing)” other. | turns. = Pelee ee ee 
- of year. ee ae than: eae ee 
: Tail- : 
road 
ieee Geeee comes eee oe e Veer eee eee meee 
ee etd Celene Celie tele ahaa tao tat ai i ae i | Nn el aa 
: aT ag 
sececee [ees aces aene gee ew mies teeter nena eee ete wealth ewe le ewww ee el we eee eine teem ee ee eee ROTO eee. 
=asmee ‘- tlt tae serge Rie ete lehane evel sase ees ee onesie fore 
: ; 


od Should azree swith total sa2vn by remittance far year. | 


> 2Should show sau ra a during year and SnOune total same as balance royalty i in remittance reports, : ad Pe: 


“for Rios os 


-_ 
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Mining lease No, Level. | ime) tabor.| Value. | © © Comment. — 


— | J ef 


‘Shaft sinking” ieWewes Re ie SEE pre ene n Sere nee mae Suatincs|iautecesdsl soaks <osndeetaesestedeemees ee 


- Btation cutting 20000 eeaeese - pineinw wioaiete epeSeuweanga es ee ees ee ee was es e'sieic-e «Sain seaweasne (eee seeene : -. , 
: Gree on 7 =seeaqeateew : Swedes. se2eleune = eae wels pita ave a ; eowneweuee cee eamews ee ee a aeausveew cal oc cglas 


peep men ace i Seer geben someiete lees edlawaas wn atone Saree we aa ~ 
. owderjiaeanies Jeteeeee ec arcmtoet tl me dierene cl hou be wero ear wiees eas oes ous bak nn wauite seen cuneae ees) 
Bulkheading (Mot in ore) .-...: 22/222... ele eee lee cee een lee eee ee ee Sore Lciaecwowen \disicatl's Speed Sea 
Boulicheading (in ore) ......... Goalootiestoes | seen eeesoule. ugeeesleceaw. tele) arses Soe acy: Seen ne > 


Gob filling! Ee ee eee eemaeleos ee oe ee) , Sle pein wate we seecwees wavise eta cmsisiowc ee buen uewy seme a... on 


“Miscellaneous 2--..0..-.2.-2.0000/ Rape eae pee eee a eee hs levivoceuas livde ween Gasaines Guswesdsieneon 


so. Od Gob filling i is necessary. to hold ore bodies of size; must be done where > necessary, but i is ‘not ¢ considered a 
has eae cae a | . | 2 eve Tak g 


Subseribed and s sworn to before me this Se 
My commission. expires a, 10. a Re ca | 

ot INSTRUCTIONS AND EXPLANATIONS. 

1. A separ ais report must be submitted for each. lease. See ee es 
2. The report. must be in the hands of the superintendent ¢ or. oilier officer : 


| in charge within. 20 days after December 31 of each year the lease is in effect. 
8. The report must be submitted for every. year during the life of the lease, | 


: _Tegardless of. whether or not mining operations are. being carried on.. 
4. “On hand” should show the total tonnage. unpaid for at the date of the. 


report, including that remaining in the smelter, on the way ‘to the smelter, and . 
in the bins. .. | 
5. Total shipped “should Saw: separately. ieee shipment jade: during the 
_ year on which separate payments of royalty were made, and separate royalties 
- ‘ghould. be shown in " Royalty paid We column. All ‘Toyalty ‘should he paid 
promptly. . 
- 6, Any. classification not- included in this ford may pe added. Te ‘added on 


a : separate. sheet, separate sheet must be made.a part of this report and attached ie 


to. same. “Separate letters will not be considered part of the report. | us 
.% The report must show all development. work. done during the period for '. 


- which rendered, as. reports may ne compared with your: workings at any time go 
| _ between reports. | : 


"8. Show clearly the. dimensions: of the workings, together with: starting and 
ending points. Make these brief but accurate. Submit plats where ee 
sucess all’ ‘permanent surtace’ wormage: as Saad ele | 


ae pas _ SepremBER. 10, 1919, a i 

"The foregoing regulations and forms are hereby. approved. - | 
| a | Cato SELLs, > 

— | - Commissioner of indign: oe | 

_ Approved September 16, 1919. | Pe 
Peano K, Tie Pea ae 
| Seoretary a the Interior, aa ty. 


Mar. 
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- ‘RECLAMATION—YUMA AUXILIARY PROJECT, FIRST MESA UNIT, Me 


Punic Novice, | : , e 


ae - a a | es : “Debarianien OF THE a Txirenron, eh eee? 
te ge, Age | Washington, D. ic. October 3, 1919. 


“ts Gea set apart. as. First Mesa Unit.—T here are: hereby. set wk: _ 


ae me the First Mesa Unit of the Yuma Auxiliary Project, Arizona,the 


_ —unentered public lands shown on. township plats of: townships 9 and 


: a -10 south, range 23 west, G. and. S. R. B. and: M. , approved on the date - - 
above given. Said. plats are on file i in the giles: of the project. man- 


<e ager, United. States Reclamation ermine at Yuma, Ariz., and 1 in the a 


2 local land office at Phoenix, “Ariz. > io 
9. Value of land and water ohaegéa: ngainat same. a—The feconabls | 
value of. said - lands so set apart: is hereby fixed. and. determined | 


to be $25-per acre. - The estimated’ cost of reclamation works here- a 


after to be. constructed. for the reclamation. of, said: lands. is hereby ~. 


-. fixed and determined to be $160 -per’. irrigable: acre. ‘The. propor: | 
tionate cost of-the reclamation. works. previously” constructed. for said - 


Yuma Project and-available for said lands, is hereby. fixed and deter- 


mined to. be $40 per irrigable acre. Said lands are subject to the. pay- ae 


ment of all of the above stated sums, and in addition. an amount per’ | 
irrigable. acre sufficient.to return to the United States the total actual 


- cost of the works of said. First. Mesa, Unit 4 in ‘the. event. that the actual : 


- cost. of: said: works. shall. exceed , the’ estimated . cost thereof.: Said 
- Jands-are. also. subject: to.an: annual. charge, announced from time to 
time. by. the Secretary. of the Interior, to cover the cost. of operating ‘ 
and. maintaining © ‘the. irrigation. works, whieh charge shall . be. pe : 
each year in advance of the delivery of water... 3 

8. Sale of lands.—Said. unentered public inne: hewn on. aud plats 


j will: be sold at public sale to the highest bidder therefor, at Sunset = 
Park in the city. of Yuma, Ariz.,-on December. 10,.,1919,: from* a) ee 
my elock..4. m. until noon’ and from 1-o’clock‘ until 3/0: "élocks : ‘p.m. of ec. 
~ that day, and each day’ thereafter, excluding g Sunday, until allofsaid = 
ands have: been offered for. sale: Provided, ‘That no bid will be-re- .- 5. rae 


a ceived for Jess than the value of the total area of the. tract. bid upon 7 


and the amount of the water charges against: the: irrigable-: area of the = a 
tract, as stated in paragraph two above: Provided further, That no 
person shall: be permitted to purchase 1 more than a total l'of 40 acres 


| : at said sale. 


4, Terms of Bok ON, ach succesful bidder: « at ne sable. a .. oe as 


a : : will be required to execute at once, in: duplicate, a. land and -water- me 7 me 
oss right application as: hereinafter provided, and at the same: time make eae _ " 
2 nc deposit. in cash, or by. money order, certified check or draft of 10 oe 


115594°—vor 41—20-—18 | 
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ae per. cone a the amount Bid. for the rere aud ae ant eonoed ai 
_- to be purchased. Upon noti¢e from. the Secretary of the Interior. 
. that.such bid has been accepted, the bidder shall be. required to pay 
15 per. centum additional within 60. days after the date of such 
: ‘notice. In case of failure so to do the deposit shall be forfeited, the —. 
~ land and water- -right application shall be canceled, and. the land and : 
water right in question shall be available for further sale. The re- 
maining 75 per centum of the purchase price. shall be paid i in three — 


“24 annual installments, with interest at the rate.of 6 per centum per — 


annum on deferred ‘Payments until paid, running. from. the date of © 4 
“notice. to: pay the additional 15 per centum. Advance payments, © 


however, may be made at any time. - ‘Upon full payment of the pur- 


| _. chase price patent will issue for the land, which patent will containa: = — 
' grant of the water. right. appurtenant to is land: Provided, ‘That to. 


each installment of the sale price of the land independent of the 


_. water right, there must be added and paid by the purchaser Q per = 
_. centum thereof, being the legal fees of the register and receiver 
of the local land office: Provided further, That in case the bids for | 
the land and water rights shall not aggregate a sufficient amount’ 
_. “-within six months from the date of sale to meet the probable cost as 
_ - announced herein all deposits will be. returned and. i land. and Be apt 
-. water-right. applications canceled... | ar 
- 5,.Land and water-right. applications, = Bactic sreoostal ‘bidder soe 
_*: -the time of depositing 10 per centum of the sale. price, must deliver 
.. to said project manager a land and. water-right application executed | : 
in duplicate, for the land and water right proposed to be purchased, ~ 
. .' upon the -form annexed hereto, marked Exhibit A. One of these 
. applications will be filed with the United States J Reclamation mene: 
SP Tae and the other in the said local land office. 


6. Blank forms and farm unit plats—The proj act manager, Unied a 


Sg States Reclamation Service, Yuma, Ariz., will furnish, upon applica- 
tion by those interested, blank forms of said land and water-right ap= 
=e plication, without charge, and. copies of said farm unit. plats, which aa 
yee ‘consist of three sheets, at the price of 10 cents per‘ sheet. : 


na 6 Qualifications. of purchasers of publie land.—No gnalifinviok 


| 7 -or limitation shall be required of any purchaser or patentee of public 
land except that he be-a citizen of the United States.- A corporation 
-can not become a purchaser. of public land at the sale. A pur chaser 


is not required to live on or in the neighborhood of the land pur-. — 


oo chased. One who now holds land under a Federal puniaee project 
- ds not barred from becoming a purchaser hereunder. , , 
8 Preference rights —Any person who has made an entry which oe 
| ~ is now valid and subsisting or who has.a preference right to make - 
entry for any of the lands shown on the said plats may purchase said’ 


vo 7 
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a Janda at the price of $2. 50 per acre id shall be subj ect to the s same » pay- -— | 
= ments for the irrigation works ‘as are required of ‘persons holding. — 
. private lands,.as hereinafter stated. “Entries under. preference rights 


. shall be made at said local land. office at. Phoenix, Ariz. on or before ms 


7 December 1, 1919. a | ef 
iS Construction of s00#ke:—"Ehe ‘constriction: of the iivigetion _ 


system. of ‘the First: Mesa Unit is dependent upon. securing the . 
Necessary funds therefor from the sale of lands and ‘water rights: 


hereunder. If. the bids received within six months ao geregate a suffi- . 


cient amount to justify. the building of said system, construction work _ 

will be promptly begun and diligently Se es to completion as 
rapidly as. s the monn Devens will permit. | nd 7 

; -Franxwin K: Lanz, es 

| Secretar Yy p Of: the, Interior, 





| /Exarerr AL | 
Gorn. A-t-272 Yuma Mesa, “(Oct 1919. or 


Se ee Oe ee 


: Laxp AND Waren. Rion Apputcamion. 
=e (act ‘Januaty 28, 1917, 39. Stat., 868, as amended.) | 
aS YUMA, AUXILIARY PROJECT, ARIZONA. 7 


_FIRBT: MESA. sUNIT. 


5 Rr ane eee Post-office ‘edatiegs? Sse ayy Pee 


under: the above-mentioned” act and the regulations thereunder, for value re- | 
ceived, for: myself,’ “and for my heirs, ee ddininistrators;: and assigns, ~ 
| do: hereby agree. as follows: : ; - 


(a) I- will purchase from the United States canes acres: of end lin tus ue 


“the F First Mesa. Unit, Yuma_ Auxiliary Project, Arizona, | described on township - 7 
plats. approved by the Secretary of the Interior on. October 8, 1919, as “farm | 


unit AEE Se eee section ee sees towhship. Sa oe south; range 


23 west, G. & S. R. B. & M:, containing eee acres of irrigable land 3° 
together with a water right: for the Arrigation. of and to. be. epporicnant to. said 
Inrigable area. | 4, ees tae | 

(0) TE will, pay pie sald land i sum of ee and for said water. stellt 


“the sum of oe fe as follows: Ten per centum thereof on the date of 


this agreement ; ‘15° per: centum thereof within 60 days: from date of notice of 
: acceptance of my bid. evidenced by. this application; and. the remaining 75 per 
a -eentum: it” three annual installments beginning one year after date of notice ~ 


of acceptance of my said bid; together with interest at the rate of 6 per centum. — | 


per annum on deferr ed payments, and the legal fees of the. ada! and. receiver 
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of the tocal jana See also. I will pay, in addition thereto and. in. advance of = 


= the delivery of water, the annual charges for operation and - maintenance “as - 


| announced by the Secretary: of the Interior. 


- (ce) In case the actual cost of the irrigation | works of ‘said First: Mesa ‘Unit ae 


shall. exceed the sum of $200 per irrigable acre, = agree t to Day. my proportionsite i 

- share of the actual cost of the works, | - 7 

.» .(d@): The measure of. the water right for ‘said land is. oust: t quantity of water j 
‘which: shall be beneficially used for the irrigation thereof, but in no case ex- | 
ceeding the share, pr oportionate to irrigable acreage of the water supply actu-— 

ally. available - as determined by” the project manager or other proper officer — 

of the United States, or of its successors in the control’ ‘of the projéct,. ‘during 

: the irrigation season for the irrigation of lands under said’ unit. ° If.measuring | 


_ devices are not installed at’ the land the amount. of water delivered shall be 
: determined by the Reclamation Service official in charge of the project, a rea- — 7 


-sonable | allowance being made for losses of weter after passing the oe of | 
ia measurement. Pu. 
— (e) The United States and its successors in ween of the eaia unit shall have 
full. control over all ditches, gates, and: other structures owned or controlled 
by me or my successors in interest and. which are required. to. deliver water 
hereunder ; and proper officers - and employees of the United. States and. its 
Successors shall have at all. times the right of. access to the above-described © 
_ premises whenever it. is, in. the judgment of the officer or employee | in charge 
- of said unit, necessary for them in the discharge of their duties of distribut- 
. ing’ water to exercise said control. 2 
(Ff): The United States reserves the right upon my failure or ‘the failure of my 
~ guecessors in inter est. to keep: and perform any of the provisions in this instru- 
“ment contained, by me and my Successors in interest undertaken to be kept. and 
performed, to refuse: to deliver water to said land or to stop the deliveryof water . 
thereto if water is being. delivered, and such’ refusal ‘to deliver: or stoppage of 
: delivery of water shall. not operate to eancel this application, but shall be 
considered as an additional remedy: to. the United States to any remedies exist 
| ing by. reason of the pr ovisions of this : ‘pplication or. otherwise. . 
(g) This ‘application is subject to the condition that in case the bids jecsived 
_ by the United States for the lands of said Tirst: Mesa Unit shall not aggregate — 
a sufficient amount within six months: from the date hereof to meet the prob- - 
: able cost of, the. works of ‘said First Mesa Unit as stated in paragraph 2 of the © 
Public. Notice and. Regulations. approved | October. 8, 1919, all payments made — 
hereunder ‘will be returned to me and this application will be. canceled ; also . : 
to the further. condition that the irrigation works. for. said. land ean. not be 
built until the money therefor is received. from the sale of said. Jands and water. 
rights. 7 _ 
ie’ (A) No. Member of or peiseate: to ee or r Resident Commissioner, after | 
his election or appointment or either before or. after he has qualified and. during 
his continuance’ in office, shall be admitted to. any. share or. part of this contract 7 
or agreement, or. to any benefit to arise thereupon, nothing, however, herein - 


contained shall be construed to extend. to. any incorporated company, where 
oe stich contract. or agreement is made for the general benefit of such corporation 5 eo ae 
- or company, as provided in section’ 116 of the act of Congress. approved. March. Ate ic 


— 1909 (85'Stat., 1109). eo a 
. In. witness: whereof, ~ have: hereunto set | my hand and. seal ¢ on. the day and Se 


7 year: first above written, 
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 ACKNOWEEDGMENT, 2 


snare Gpiee SOE Te She a eg 
| County Of -------------------~----- ; 


| ei ie day. of ee ee ee ae qe cea before me , personally 


‘came eae eta Jaa---------+------, to. me known to be the individual__ oe | 
described. in. and. who. executed the. foregoing instrument and. --he.- - acknowl OS - 


; aes to me that ~-he.. executed the same. 


My. commission expires eon ee : 


| County a in 


_ ee ee eee being first duly sworn, Says: ‘that he is. ; 
- the Perey who signed the above instrument,: -and that he is , eae heehee a a 7 


Applicant, must, state whether ne is native. born, or: naturalized... 


cd osm a A en = AE, het ee ce tg A enn yeh eb SRO Tce eat we ey a a ne We Be oes Be Ww ee tn De Tu Cd pt ee Ba he Re SB 8 a re 
Sa eS ee Se SS SS Se a aan a ed re a ene mere eared 


If not native born, record evidence of citizenship will be required b hefore patent will issue.) am . 


: - citizen, of the. ee. States. of America.” Fs 


‘Sworn to before me this - pa day of kn ere ieee aR EN te a 


“Notary Pubiio. i 


My commission. expires pele le ate ee 


oo ACCEPTANCE, Een er ee 


“Project Manager, Ue Ss R ee 
(CERTIFICATE: or REGISTER. | 


. “Osrins Sraris ian Ovricx AT eee eee ARiz., 





~ 


Tae ee e eh ec ee | peopel “Repister, 








i i Le 
+ vee ere wee 
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EDWARD R. ‘BURT. 
Decided October 4y 1919.. 


_ 


E SEcoND Hoaresre AD ‘Ewrry—Re INQUISHMENT—ACT OF Sepreines 5. 1914. 
LaF -Relinquishment of a: homestead. entry by a claimant: ‘because -of establishment , 


of residence in* another: State ‘in order. to: institute divorce proceedings’ | 


aoe the voluntary: act: ‘of such: entryman; and he is not therefore entitled to- the : 

a benefit of the act. of September’ 5,: 1914,. authorizing the - allowance ofa 
~ second homestead entry where the former. entry’ was “ ‘lost, dortetted,! or 
é abandoned. because of matters beyond : his control.” i 


Vocxnsane, First Assistant Secretary: 
— January 3, 1916, Edward R. Burt. made. homestead entry 028083 


“hs ofodats 1 and: o-and 6.4 4 NE.-4, Sec. 2, T. 13 S.. R.5 E.. S. B. M., 


163.56 acres, Los Angeles, California, I: land district, which entry he. : 
| relinquished June 27,1916. : 

October. 20, 1916, ie made desert- Jand oe 029168. for said. land; 
ahich he relinquished. October 19, 1917, and on the same day’ he filed 
second homestead application 031008 fou ‘the same land. 

He states his reasons for eee and welinguishing: his earlier 
wer as follows: | | a a a es ae 

Shortly after making ny homestead -entry in n January, 1916, I had. some legal 
trouble. with my ‘wife, . and. had_to go to Reno, -Nevada, in- order to fight na: di- 


yorce case instituted by me. The case did: not come up finally. until some time 
in: July, 1917, but I had. to spend nearly fourteen months: in Nevada, as the 


; matter. was. postponed from time to time. The above is the. reason why I could 


not perfect my homestead entry, and which necessitated my turning it into a 


: | desert-land claim. _ And : ‘the condition of: my ‘affairs is such now, that-I will. be. 


able. to ‘perfect. my homestead under the homestead laws, while it would be . 
practically. impossible to prove up on this land under the desert- land act. | 
dune re 1918, the Commissioner: of: the General Land Office re- 
jected his application: holding that the showing made did not: bring 
such. application. within, the. ae the act of, ae 5, 


_ 1914 (38 Stat., 712).. 


It is clear that Burt did not. usta in on homestead: entry, nor 


ceot commit: a fraud, nor attempt to commit any fraud against thé Gov- - - 


ernment. The ole question: presented ; is as to whether or not, upon 


the statement above quoted, his earlier homestead ‘entry ‘was lost, 
forfeited or abandoned by reason of matters beyond his control. 
From the fact that the applicant spent, nearly. fourteen months i In 


eats Nevada “ inorder to- fight a divorce case instituted. by. me,” it is evi- 


‘dent’ that the “ matter beyond his control” was his. wife. “This has | 


7 probably occurred’ before in the public- -land ‘States, ‘but so far. as. 


> known, the Department has never considered it as. justifying a Séc- 
ond entry. From all that appears in the record the wife might have _ 


“been: relinquished in California without also relinquishing | the entry. 


An absence of fourteen: months. in »Reno. Was: not. RSCOSSOFY.. Cali ds 
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- feeds mataianse an excellent judicial system. In its courté divorce : 


aa procéedings are, and ‘at ‘all times mentioned by: applicant were en? . 

_. tertained. He should. have: utilized those courts in effecting his div 
vorce. He chose his forum. Perhaps he saw some advantage in. the err 
_ divorce laws: of Nevada that compensated | him for the ies Of 


residence. 


No reason 1 has Leen alleged, however, which: reridlérs the relinquish? .- 
| “ment other than vol untary and for the. entryman’ S convenience, And oa 


7 on. that showing’ a second entry can not be’ atlowed:® ne 
The decision appealed. from i 18 affirmed. ou 


a ACOBSEN + v. . RUSH, 1 


"Decided October b 1919. 


| ‘Noraky Punuic—Acr oF JUNE 29, 1906. 


AD affidavit: of. contest verified before the wife of contestant | is Insuftelent ee 


= under: the act of J une. 29; "1906. : 


: Voasrsans, F inst Assistant ‘Secretary: 


: December. 9, 1910, | anes. ai Rush aude. ome eee ae y. “ogb11.. 
i for the SE. 4, Sec. oe cs 12 N., RB. 6 E., B. H.-M.; Bellefourche, 
~ South Dakota, land: disttict: © -Commitation: proof wast submitted. on 
“said entry: July 1, 1912, and patent: issued thereon to: Rush October 
28, 1912. | - November 16, 1915, he. made additional’ entry. 013052 
under the act. of: February 19, 1909 (35. Stat., 639), for Jots.1, 2 and . 
, Sec: 6; T..11 N., RB. 6. E., B.H.. M., 155.55. acres, Bellefourche, 
South Dakota, land district, as additional to his original entry 08511. 
May 31, 1918, — J acobsen filed. contest: oe said. eta 
entry, charging: Ea , pho MYO ac 7, eee tak 


That) said’ James” com Rush. never. ‘established residence: “upon said. Jand- ee ; 


resided. upon: said. land as required. by law:and bas never. resided’ “upon ; the s. 


. Same ;. that. entryman is. not. now. or. has. he. been: "engaged in. the - snilitary | 
wt service. ot the United, States « or her allies. a Fe pee Ree ns oe eed 


. This affidavit. was sworn to before Mabel J se otRen pene Pree 2 
Iie and. wife of contestant Jacobsen. . June: 99, 1918, motion. was filed = 

'- . on behalf. of: the. entryman for dismissal. of this case. for the: yeason. =” 5 

: ~ that said affidavit: had. been. executed before, the eH contestant Bos, 





e as. notary public. . OED pha el va Se acs clea Me es etayines 
July: 24,:1918;: ahile. this anetion: io denies was. _peniling,. erie 


_ . nat filed. aha die described. as an. amendment to: the original. appli: - ot 


. en charging:. 


; That /said: James B.. “Rush. never. established roliaences ‘on: either “the ee e 
-aesertbed entry. or. one his original. entry. which. has. been, abandoned Since 7 : 





2 Y See decision on Motion. for rehearing, p. 281." er ee 


me 
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“ pominufation proof: 1 was submitted by Maia: anes E. Rush- -on: his adjoining a 


ae original . entry ; that. he’ has. made. his home since: abandonment: in: Bonilla, 


as South. Dakota, and that, his absence: from this. land was not due to his. sere eo 


oo ; a any branch of the United States Army or Navy. 


ede anuary 2%, 1919, the. local officers denied: ‘contested’ s motion: 1 


ot ‘ dismiss, holding that the mere fact that the notary before whom the 


es _contest.-affidavit was verified was the wife of the: contestant, ‘would — = 


i ie not justify. such: action; and further holding. that an amended oe | | 
ane davit had been filed, as above stated.“ : 


May 2, 1919, the Commissioner of. the ‘Gong Tond Office, con- 


sedenae: ‘ies case. upon the appeal of Rush, affirmed the action of. a. A 
_ the local. officers, holding» that the original affidavit was not in- | . 


ss validated because of its execution before the wife of the contestant, 
“but further holding that as the attempted amendment introduced 


a new and entirely different cause of contest, it must be treated as 2 _ 
-~ having been initiated on the: date it: was filed, to wit, July. 24,1918, 


_ and thereupon. required issuance of new notice hereon and allowed. eG 


_ the contestant to proceed de novo. The latter holding of the Com- _ 


missioner is because the contest affidavit of May 31,1918, aside from. 


. any irregularity in the manner of its execution, was entirely insuf- : aye 


7 ficient, in: that under. the law the establishment: and. maintenance oe 


ie of residencé: on the original homestead ‘would have. met all the re- © “ 
ae: quirements: of the case, while the contestant merely char ged late a ee 


- to ‘establish - and maintain. residence: on. the land: ‘embraced: in: ‘the 


additional ently." From this: decision a has S been: taken to a re 


aed Department,” ws 
- Phe ‘record’ ais bes ‘éeintittield ‘in the: ‘ight? of all briefs: filed In se 


ee will be 


; behalf. ‘Of: ‘the’ Pe: spective parties, ‘and | ‘the Department: ‘1s. conviticed c 


. that ‘the: contest ‘affidavit .of May 31, 1918, verified: before the wife: 
of contestant, is insufficient tinder the act of June-29,:1906 (34 Stat, 
| 622}, -and::for-this’ reason, as well. as’ ‘because. it: stated : no cause of ras 


6 action, the motion to dismiss filed on behalf. of: contestee should: have : 


pian ‘sustained; and the decision appealed from is to’ this ‘extent ae 


- modified. The Commissioner’ S holding that notice might i issué upon _— os 


. the contest affidavit: filed July 24, 1918, arid ‘the contest. be deemed. 
: initiatad 4 on: that: date;: is .inso. ta as. shown: -by ithe record’ correct. - 


- AML ‘proceedings: ‘that may. be taken under. ‘such affidavit, however, - es 





We “al ered by the: “Department: only when properly - presented. upon ap> . 
ee ia peal ‘from! ‘Action taken: by. the: Cotimissioner:: As: ‘thus modified, 4 
Om a the decision appealed from i is ‘affirmed. ° = 





"subject: to. review: in: the: ‘usual. manner: and: will be consid: : 


~ 


_ JACOBSEN v. RUSH (oN REHEARING). 
= "Decided November 29, 1919, | 


Conmes1—Praérids—Axenomen'. “ 


. x AAD, affidavit of ‘contest. that does not state a . sufficient: cause » of action is hee } e . : ashes 
. amendableso_as to serve from: the date of thie original filing, but ‘dates: ee ee 


from the filing of the SO- called amended. affidavit. 


- Voamrsana, First Assistant ‘Seoretary: 


UA motion for rehearing has been: filed i in. \ behalf’ of ¢ Henry J obs Pages A, 
= ‘sen -in the above- entitled case involving his contest against the ad- a ay 
ditional entry: of Ja ames E. Rush for lots'1,.2 and 8, See.6 TL 1D Nee 
RB. 6-E., B.-H. M., , Bellefourche,. South. Dakota, land: dictic “The ee 
pe under. contest was: made November. 16, 1915, as. additional to oe oor) 
“original entry for the SE.4, See. 31, T. 12 N., R. 6 E., , B. H. M.. , upon» ig 
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which final commitation. proof, was submitted J uly, ‘. 1912, and upen : : oe 


| BA which’ patent issued. October 28, 1912. tise 
Jacobsen filed - contest: May 31, 1918, oanet. the ana addinoual” : 


"entry alleging: that. ‘Rush had. never. ‘established. residence. anor said 2 


, land or resided ‘upon the same as required by law. . 
“The law under. which the entry was made pie “not require Tesi- 


* dence upon the additional entry: ‘but. permits ‘residence. upon’ the 
OF iginal entry to the’ credit of the additional and where residence has’ 


already. been: ‘performed upon the original. sufficient to- satisfy ‘the AER: 


‘additional no further: residence i is required. It. was, ‘therefore, held 


that the contest ‘did ‘not state a ‘sufficient. cause of action. [at Te De < 
279]. Furthermore, the. affidavit was” ‘executed before the wife of 


“the contestant and it’ was:held that: such execution 1 was not allowable oe oe : 


ve under. the actof June 29, 1906" (34 Stat. , 622). 


~The contestant. filed: an. amended opitast’ ‘affidavit it July 2 94, 1918, . os fe 
and’ it was held that the: contest should date from the ‘filing of the gee. 


| £0- -called. amended. affidavit. 


_It-is: urged i in the motion ‘thsi, ‘the. ne applicetian i. ‘canta Be x 
“was properly, executed, ‘and: further that: if: deemed defective in thate 2 fe 
regent it-Wwas: subject to amendment, the case of Stock: Oil. Company ee 
— (40 L. dD. , 198), being cited. “It 'may ‘be: conceded that’ if the only 
~ defect bait’ been: that of improper execution i in the-manner’ stated: the) 
“contest. ‘affidavit: might have: been: amended; ‘but: aside: from: that, | reg 
“failed | to state. a good cause of contest ’ and: therefore? it: swas: snot Se 


_amendable. '$0:as. to. serve from the date‘of the. original filing: 


“The: Department: can. not concede, as. urged; that the affidavit. ‘aia ee 
‘Jstate: a, good: cause: of: action; nor that’ it was improper..to consider i 
that: quéstion™ in the absence of: objection: on the partof the:contestee = 
“to that, ‘featuite: oft the: affidavit. ‘The: a of thio: suficieney ae De ce 
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eae the alfidavit haviae- been. brought up for adjudication, it was perti- = 


- nent, to consider its full eye and effect. The. motion is. accord. 
- ingly denied. on | 


et 


EDWIN 8. LOWER AND ANNIE R. DIXON. 
oe o Decided October. Ay 1919. | 
Tsremcansrace | OF Homustsabias—Acr OF APRIL 6, 1914— Wao Estimep TO 

_ BENEFITS. | eh hy . | ere A ee | 


The mar riage of. a homestead éntrywomen:t to one: hie: has: an | existing addi-- 
| tional homestead entry, wherein, because of completed title to the original, | 
_. no further residence. is. required, is not within the contemplation of . the 
act. of April. 6, 1914, which accorded the right of election as. to’ residence, eo. 
where ‘hecessary in order. to per fect each of the respective entries. A ae 7 


‘VocEnsana, First Assistant Seoretary: 


a August 23, 1906, ‘Edwin 8. Lower aade homestead entry ¢ 02156 ae 7 
ihe SW. 4, Sen: 20, T. 5-N., R. 45 E., M. P..M.; within the Miles City, 
| Montana, land district, and on. September: 12, 1911, final five- ae 
: proof was submitted and patent issued April 25. 1912. a be 

On January 15, 1917, Mr. ‘Lower made homestead entry 034898 
for the NW. 4 NW. 3 and S. 4 NW.-4, in the. same section, as addi- | 

tional to his perfected or sapinal homestead. - | 
March 8, 1918,-Annie R. Dixon made homestead entry 04248e for f 

lots 3 pacha aid the S. 4 LNW. fand.SW. 4, Sec. 2, T. 2 N:, R. 44 K., . 

M. P. M., within. the. ‘Miles City, Montana, land district. a : 

April. 10, (1918, Lower filed-an affidavit stating that. he. and ran ; 
oF entrywoniin, were married March 18, 1918, and that they elected: to 
reside upon. the land embraced in a entries, under. the provisions 


a of the act of April 6, 1914. (38 Stat., 812) ,. which reads .as follows:, 


“That. the. inarriage of: a homestead . -entrymian. to” ‘a: homestead: entrywoman 
after each shall have. fulfilled the | requirements. of . the: homestead. law... for. 
one year next preceding such marriage ‘shall not: impair. the right. of. either toa 
patent, but the. husband shall elect,. under rules and: regulations ‘prescribed. by 


| the Secretary of the Interior, on which of the two entries’ the. home shall there- 


ae after. be made, ‘and. residence’ hereon by the. husband: and: Wife shal constitute 
a compliance with - the. residence : ‘requirements : upon each: entry. | =: 


a “That the provisions: her eof shall. apply. to. existing entries. : 


Tt is alleged. that the ‘respective parties resided. upon their home- 

7 stead entries-and fulfilled the sae cs oe law for: more than one 7 
year preceding-such- marriage. oe : 

By. decision of. Mareh 14, 1919, the Goineie tee of thie ia 

; ‘Land Office denied the ‘application to elect,. “upon. the ground: that. 

- the said remedial act did not apply, for the: reason’ that..Lower’ had | 


| completed title to his. original entry and-no: further’ residence. was 


. | required | for. completion _ of his. additional entry, which. was” made. 


; an der se ction, a of the act of: “March: 3, “1915. (BSS Stat., 2) 
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/ | 2 appeal from that action has s brovgt the case before the Department. 


tor consideration. = 
The Department: concurs in the view 7 thas ae by. the: Com 
missioner. .. The design. of.the said act. was to avoid forfeiture.of an. 


entry, which: cwas:the-result under: the: prior: daw: “where: an entryman. oe 
and an entrywoman jntermarried: in: cases. where residence ‘was ‘re- 


Ss quired on their respective: entries. In‘ sush cases‘one of the entries . 4a 
- -dhad. to. be. surrendered. ‘because the. required residence could. not be, 


~performed. upon. both by man ‘and. wife... Tiiat this was the: -purpose. 
of the remedial act is shown. by the report of the House Committee - 


which had the bill under consideration, aiid wherein the obj ect of the © 


legislation was set forth in the language used by. the Department. in 
— its report to Congress with. reference thereto, jn part as. follows: 

. Where the. two have: made. homestead entries in good. faith and complied. 
Ww ith the law for considerable’ periods, they are, “under. the. law vas it stands, 
reduced to: ‘the. alternatives | of surrendering one. of the claims. or of postponing’ 
their marriage until the ‘requirements of the homestead. law shall have. ‘been. | 


. fulfilled as. to one. of ‘them. “Legislation remedying ‘this. condition ‘would BD: | 
‘pear to. be: desirable. : eo ee ie i 


_ Attention’ is ‘allio ‘Galled 4 ns the Sanne ae ‘the: abe docohdinig the 
Si ight of: election to reside upon o one ‘of the entries and then: 1 specifying 
Us follows: | Phe oa : paew 3 ae 


“Ana fea dence thereon by t the: ‘Wnshand: and wife s S ‘ball. constitute a | compliance 
with the residence requirements upon’ each. entry. | g Sees 


This clearly shows. that the act ‘soitinealiied ¢ a situation. where | 


ek: there would be a forfeiture unless relief were granted. “Such is not — 


cro Reorsrees AND Rina a 


the situation-in this case. . The husband having. already’ performed — 
all residence requirements | with reference to his entries, he is: free to- 
. reside. upon. his wife’ s entry, and this i Is: not a case calling for relief 
under the remedial act... ee | 7 otk 
_ The decision appealed from is s affirmed. 





| _apannc DURING COURSE OF VOCATIONAL REHABILITATION fae ie 


ACT OF ‘SEPTEMBER: 29, 1919. 
-Insrrvcrions. 
_[Oireular No. 657. 7 


| Derartusnt OF THE 8 INTERIOR: . 
| “Generat Land Oa 
Washington, Dz re October 8, 1919, 


‘Unitep States Lanp Orricss..: he ae fee) ee 
“The act of September 29, 1919 ‘(ar Stat: 288), provides ee nae 


ty, “That every. person. who, after: discharge from the military. or. ‘naval tectice ‘of. 
* the United States during the: war ‘against Germany’ and ‘its allies, Js furnished — 


Le Education, . and such absence,. while actually engaged in such h training: 


BBA - DECISIONS: RELATING TO THE PUBLIC. LANDS. oe . va af 


7 any course of syositiondl réhabilitation finder the terms of the ‘Vocational Re- / - — 


ke re habilitation. Act approved. June 27, 1918, upon the ground that. he comes within Meiers, P 


article 8 of the Act of October 6, 1917. (40 Stat., 398), and who before entering 
. ‘upon such course shall have made entry upon or application for public lands of 
" the United States under.the homestead laws, or who has settled or shall here- rig 


after settle upon. public lands, shall be entitled ‘to a leave of. absence ‘trom his 


land for the purpose. of: undergoing training by the Federal Board of. vero pe by oe 





| "homestead ‘settler who ‘has not - resided upon, “improved, “and cultivated is - 


| “Homestead for. a period of at least one: year. “= eMac 


=e Article. 8 of the act of October: 6, 1917 (40 Stat., 398, 405), ae 


ae foreed: to, provides for compensation by: the Government to any. per- 


son who has suffered. disability. on account of personal injury re- 

ceived, or disease - contracted, in the line of duty while: actively. 
engaged in the military. service, ‘including members of the Army | 
“Nurse. Corps. (female) and of the Navy Nurse Corps. (female). The . 
.present act is limited in its application to. _persons who come within 
_ these-classes, being. those referred to in said act of. June 27,.1918. 


2, Any person who has made or shall make a homestead. entry, or 


has filed or shall file an application for. such: entry, which is subse- 
quently ; allowed, or has made or- shall make a yalid settlement: on the 
public land, pursuant to which he may thereafter be allowed to make 
homestead entry, and who, after the date of such entry, application 
or settlement is furnished’a course ‘of. vocational rehabilitation upon 
the grounds: above set forth, is entitled to a leave of absence from his - 
claim’ during the period of his training and is. entitled to have said 
“period | counted as ‘constructive residence, subject. to the condition 
that he can not receive final certificate and patent. without a showing | 
-of one year’s residence. “Moreover, he is entitled, on proper notice, to 
~ absent. himself for five rnonths in each: required year, of residence, 7 


= which may be divided into two periods if desired. | pea , ays 
3. The fact’that a claimant’ is entitled to. edit ‘on “the. tésidance : 


a sand. cultivation period on account of his military service does not ~~ 
- précludé. him: ‘from the. allowance’ of’ credit under this'act; but-each 


homesteader must show’ at: least: one year’s: residence arid cultivation eee: 
-. irrespective of the total of the. combined: credit and leave of. absence 5 he les 
ie = to which he may. be. entitled. Bee ce ne | ee 
4. Under the legislation. conferring’ special privileges « on ‘soldiers. ao 


: and sailors, one who is accorded so much credit for military service -_ 


that: there: is. required not ‘more than. one year’s residence upon his 
"-elaim, need show only such amount of cultivation ‘as will. evidence 
on his good faith as a. homestead claimant; if. his: oredit: is such as to) 
- °. yequire more. than..one-:year’s.residence he must. show cultivation 
to. the. extent, of. one-sixteenth. of: the. area of the Jand, beginning. - 


ee wig with. the. second. Year. of. the. entry, if. the credit is. so. small that oo 


eo | oS ee eco ne © 
Tf, in view cot ie miles ie period of es a tn ae we 
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- Hines -is. sence more than two. year’ S “residence; he. must ‘show’ ee. 8 


| cultivation of. one- -sixteenth of. the area during: the second year and 


s  one- ney thereof cums. the third ae and. until submission sot 7 oe 


act j js during.a time when cultivation would be required: of the entry- . . >, 
oe man, then: he: will ‘be a credit for constructive cultivation. male. eres oe 
: during that time. | : 


5. A person wie: is 4 antitléd: to sitio: Sansa ae ane act aiculd. for= 


os Swan to the local’ U. S. Land Office notice of his: absence from: the a 


: . = land and ofthe fact. that he has been admitted to- take: a course of 7 a - ee 
- vocational rehabilitation under the. above-mentioned provisions - OE 2 a 


| the. aet of June 27, 1918, together with a certificate to that fact by a 
the proper official. He. shotld also file notice of: his return to: <i ae 


land. oe local officers will make due notations on their records: 

a ee ee ee ee eee Chax TALLMAN, — Y 
: |  Obmamiasinisns — 

See Ses ag oe eee ee 

hea T. Vosaaine: ee ee pee 
| First Assistant Seoretary. 


a nS ae oiT ye tae 
: Pde See e OR ee gas Be 





"EXTENSION ACT OF AUGUST 18, 1914, 
~“Insrevorions: : 


| Deparment. OF THE “Enrenron, - ea 
—_ -ReciamMation Gea. a 
| Washington, D, Go October 18, , 1919. 


To | ALL Brun: Orsignia: ei a 


A; This circular. letter: is igiol: fo. die purpose ‘of ie an — 3 
ry oxislay confusion and: lack of uniformity in connection with’ hes 82: 
- approval: of water-right. applications, the charges. for water rights, 


_ and the handling of water-right accounts, under. the Extension-Act. - 


_ All orders, public notices, circular letters, and ‘other itistructions in-. . _ ; | | 
ee. ‘consistent. with this circular letter are > modified: to ) conform herewith, 6. > a 


“SECTION 1, ‘EXTENSION ACT. 


i ; 


“9 : Upon opiate of. the Extension ‘Act by ihe fling of | a ee eg 
a right application, or - otherwise, the. following-described lends: ber ee apes 
ra come subject. to the provisions. of section 1 of said act, to wit: ee Ie. 

(a) Land in private ownership which was not made subject to. the ee ee 

ae es are law prior to August 13, 1914 (88 Stat., 686). eee 

sade ECD). Public land entered not subject to the eras lake ea noe ” oa 
‘eb jeoted je to » said Jaw aus ter ony and be ore he 13, — Such Pee 
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aia 1s ‘not Seacideod aublié land i in: respect: to water- -right epplica es 
co Form B of the application being: used.. eS . 
(¢) Public land entered: subject to the peelamnnan low on-or after: 


Y August. 13,1914. Asa general rule, for land of this class, both entry — wa ° 
and: -water- “right. application. are»initiated. simultaneously. Some- 


times, however, entries: are permitted: under ‘the last proviso of. sec 


; - tion i before public notice is issued, in which event, the-order open-- __ 
- ing the lands should specify:a Geaconable time after date of public 


notice within which water- neo appyceuen must be made and the: A 


initial installment: ‘paid. » | 
In each of the above cases, the nual ecalment of the cnnsttac 


tion charge i is payable at the time of filing. water-right application, 7 | 


- and the second on December 1 of the ‘fifth calendar year. For ex- _ 


a; ample, if the initial payment was made December 2, 1914, the. second 
— installment would-be payable on December 1, 1919. There can beno. — 
accumulation of ‘either construction or operation and maintenance: es 


_ charges prior. to filing water-right application in these cases. (See. 
_ paragraph 4 of this circular: letter in reference to the application of : 
sec. 9 of the Extension Act to lands above referr ed to, ). a a a ke 


¥ SECTION Ee EXTENSION act. 


3. ‘Section 2 of the Extension: Act. specifically pr ores at the 
first installment of: the construction charge “shall: become due on: 


‘December 1 of the year in which public notice * *. * ig issued” — ae 
The subj ecting of his land to the reclamation law is.an agreement on. 


the: part of the owner or entryman to abide bythe law and-regulations. 
‘issued thereunder. Such owner or entryman. therefore has no right,.. 
after the issuance of: public notice, to defer the filing of water-right: 
application or to’ postpone: the payment of: installments:of water- 
right charges.: Congress: evidently had. this. thought m mind: ‘In: 
fixing the date. so definitely. . This construction charge is- due-and 
payable on. December 1,.as stated inthe law, without: reference. to 
whether a: -water- right: application: is filed, and if-payment is not, 


- : | i" made on that. due date the penalties provided by section 3 of the Exten-- - : 
-—*. gion Act become effective: Public notices covering lands subject. to. 


section 2 will not. be ‘issued, asa. rule, in the month of -Decemiber.. 


: Section 9 of the Extension Act. does not apply to lands: s subett to. ae 


a section. 2. ar next ¢ paragraph.) 
| "SECTION 9, EXTENSION ACT. 


4, Section 9 bok the Extension ‘Act is intended. to encourage the ; 


oe early filing of water-right applications for land which has-not been: 


| subjected to the reclamation law. Tn.the Extension Act Congress: 
Ka kept. clear the distinction: between the two classes of. land involved, | 
_— one e subjected to the reclamation law and one not subjected to that: 
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; ines Ta the former. case Goan as fixed, a definite date. are the 
first installment. of the construction ‘char ge should become due, and 


-. provided a penalty of 1 per cent a month for nonpayment. ‘In the © : 


- latter case, where the lands were not bound by any prior. -agreement, 


7 Congr ess pr ovided the 5 per cent increase in: section 9 to induce early a) 


-.. application. From a careful survey: of. the entire law. it appears. ~ 


evident that the application of section.9 is limited to lands i in private. — 


owner ‘ship not subject to the reclamation law and to entries not sub- 


a ject to the. reclamation law. Section 9, therefore, does not apply to. a 
: any lands under section 2, which section deals. exclusively: with ras | 


7 “subjec ect to the terms and conditions of the. reclamation. law.’ a 


8 ‘PROCEDURE. _ 


‘8 Trondiedintsly a upon issuance of. public police water- snot accounts: : aah a 
should be opened for all owners and entrymen whose lands.are sub- -_ 


~_ject.to section 2. For.those who do not make water- -right application: _ 
the accounts should be kept in.a separate place j in the ledger and bills 
issued at the appropriate time, the same as for those who have made 
—- water- right applications. - If the entryman or owner has accepted the 
extension act, the bill should conform to section 2 thereof, but if the 
extension act has not ‘been accepted the bill. should conform. to the: 
ten-year plan, and terms of payment as. announced in. the public. 
notice.. Operation and maintenance charges, as well as construction — 
charges, may accrue before the making of water- -right application. 
Payment may be accepted. at any time, but no water should: be: deliv- - 
ered until water-right application is. filed. -In‘cases where.a land- 
owner holds title to-more irrigable. land than the limit fixed for the. 
project for: which. an individual - water right. may: be. purchased, or | 
~ where an entry covers land in excess of one unit as established by the. — 
public notice, payment of water-right charges for the entire area may 


be accepted from the owner or.entryman. pending. disposition of the. — n 


~ excess holding as provided by the regulations or.pursuant to agree- 

ments made-covering such disposition. ‘Bills for water- right charges: 
in cases of this kind, as well as the notices referred to in paragraph. 

6 hereof, should state: specifically that water- right application can. 
_ not be accepted for'an area in excess sof the limit fixed Py. law. and they 


-. regulations thereunder. 


6. Prompt. action should be iaken 1 by preieee offices 7 Sauiene the 7 
| accumulation of unpaid construction and operation and maintenance: | 
charges on land subject to section 2 for which water-right application 
has not been filed. In the case of entries on public land it is unnec-. 
essary to wait until the charges have become delinquent. ‘Entrymen 7 


_. should. be notified. immediately after-issuance of public notice that~ 


unless water- right application is filed. before December 1 their entries: — | 


will be reported for cancellation. In the case of. land in Doe re 
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ee eee the owner should: be notified immediately after j issuance of ~_ 


public. notice that he is. expected to file water-right application — | 


: . promptly, and. that charges will accrue, beginning December 1, . 
_ whether or. not: water- right application. is filed. ‘The notice to non-.- 
_» residents should state that: application can not be accepted until the 


‘required residence on the land or.in the neighborhood is established, 
but that charges will nevertheless accrue as stated.. If application is 
not filed by December 1, full report should be made to the Director — 


we through the District Counsel and Chief of Construction, with recom- 


. mendation. as to what action is desirable. abi it should be established ae 


ae in any case that the land thought to be subj ect to the reclamation law ek ae, 
prior to August 13, 1914, is not, in fact, subject to the law, then such _ 


land necessarily would come. under section 1 and the provisions. of 
- gection 9 in reference to the annual increase of 5 per cent would ap- 
ply from date: of public notice or from date. of. the Extension Act as: 


the casemaybe. 5 
4, Project. managers are inated: to dake Tt account ne 7 
ae ately contract values and accrued. charges to date for all land under 
public notice considered. subject to. section 2, for which water- right ce 
applications have not. been filed, sending bills for. the unpaid. con- | 
struction: and. operation and maintenance charges to owners and en- 
trymen,. giving sixty days in which .to file water-right application. 
_ At: the expiration. of. this.time full. report should be. made to. the — 
7 Director through. the | District. Counsel and. Chief of Construction 
: with such recommendation. as appears. desirable. a ce 
aR edit A See fa SAP Dain, 
| Approved: ee ag we os, Dérector, 
“Tons W. Marsowants ckahe Gene 
ae _ Assistant. e the Seorctary. 





-WELIS 1 v. . FISHER. 
"Decided November 4, +1919. 


"Practice —Srarurory | Rieur, ant: | 
No departmental regulation or as however long continued; can override : 


‘a plain statutory right, unambiguous and not the subject of construction, ee 


Sonn ce Ricut. 


The preference right of entry accorded a successful cotitestant by the ee of SA 


..May 14,1880, is a ‘statutory right which can not be extinguished bys any LS 
regulation. in fatal conflict. with and not. authorized by law. oe nae 


As - Drotsron DISTINGUISHED. 


Case. of Edwards v, Bodkin (249 Fed., , 562) cited aia distinguished, at 


- Voorrsana, First Assistant Secretary: 


This case involves the construction and application of is regula. ae 
tions of ms Department relating to the acquisition ae a exercise 0 f ‘- 


detitae anise Sed: by successful contestants. in 1 lands embraced 


3 in first form reclamation withdrawals. he 
. Through his successful contest George H. qT oaennge see a pre- ee 


7 ee right to enter the NE. 4, Sec. 13, T.7S,, RB. 22-E: , 5. B. M. in 


o 1908, while it. was covered by a first fon reclamation mihdcawal: 
= His application to make a desert-land entry was rej jected, and. he was. 
- notified that he would later be permitted to exercise fe preferred 


right if, and when, the withdrawal was. revoked nd the lands re-. 


- stored to entry. ‘This action was based on ‘the regulations of June 6, : 
1905 (388 L. D., , 607), which sanctioned contests against entries em- 


. ‘bracing lands ‘included 3 in first foria withdrawals under the reclama~ 
es tion act; and declared that— 


(- 


any ‘content who gains a preferre ed right. to: enter any ‘such lands may. exer~ i 
cise that . right’ at any. time within. thirty days from notice that the. lands in- ae 


volved have been released from the withdrawal and made subject to entry. 


Later the withdr awal of these lands was vacated. and. they Becamer 


subject to settlement on:April 18, 1910, and to entry on May 18 fol. | 


lowing; on which latter date Lee E. ‘Wells filed his homestead appli. : 


cation based on a claim.that he had settled on the land on April 18. 


1910. On May 23, 1910, Timmings renewed his application to make 
a desert-land entry, and on the following day the local office sus- 


a4 pended Wells’s application to await action under Timmings’ s appli- 
- gation in which he still claimed a preferred right to enter under his 
contest. Before further action was taken on either of these applica- 

tions they were: both suspended to await the final adjudication of a 


claim that had been asserted to the lands by the State of California, 


and they. remained go suspended until j in May, 1912, -when the sus-.. ° 


pensions were relieved, and Timmings’s entry was allowed and the’ 
application of Wells was rejected on the ground that Timmings’s _ 
preferred right of entry gave him the superior claim to the lands. 
That action was later sustained by this Department in its decisions 


denying Wells’s appeal, and his motion for a rehearing ‘and petition ~ ic 
for the exercise of its supervisory power. ‘The case was fin ally closed’ 
as to Wells, and subsequent to that. action Timmings. sued in the | 7 
local State court to oust. him. fr om. the ’ possession of the land. Wells a 

oe oe defaulted when that case was called for trial, and the possession. Wags 94 

_ awarded to. Timmings on April 6, 1914. Wells then abandoned the. 

- Jand’and did not thereafter actively assert’ any claim under his appli- ee 

cation and alleged settlement until February 8, 1919, when he fileda = 
, protest. against the issuance of a: final eerificate on al, proof Pie? 
“sented on that date by Wayne H. Fisher, to whom the south half of. - 

the tract mentioned had. passed by assignments. under’ Timmings’s oe 
entry. The local office suspended the final ‘Froof to await action on 


Se ‘115594°—vor 47—20—19 os” ee a ae 


i 
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ie. the protest, and F isher_ appealed | to the General Tand Office from is 


that action. 
- When the record i in the case. reabhad the ‘Coriimissionar oF ihat ea - 


See fice he forwarded: it to this Department for its consideration with — 
the statement that inasmuch as all the. _questions presented by the 


protest had been finally determined in the departmental decisions 


~-mentioned he did not feel at liberty to readjudicate them. » 


In this’ protest Wells does not question the sufficiency of. sicher : 


| Fisher's final proof or the assignment under which he holds; but - 


: ‘bases his attack on the ground that ‘he “ is’ the owner of said inna 
“and entitled to the possession thereof under’ and’ by virtue of his aa 
~ homestead entry made for the northeast quarter of said section 13 — 


| 3 on May 18, 1910, in the exercise of a settler’s-preferred right of entry, : : sf 
es which homestead: entry is still valid under the laws of the United .. 
~ States.”. He further stated that he has instituted a suit ‘against _ 


Fisher in a, State court “wherein the title and the right to the: pos-— 


‘session of said land is “involved,” and asked that the final certificate aeteete 


be withheld. “ until said. action has been determined and “judgment , - 


therein entered.” — 


In this connection it will be swell to bie and keep i in ‘taind the fact, 
7 which will.be found very material Jater on'in this decision, that_ 


we Wells. never had: an- entry covering these lands, and never had any | 
other interest than that: gained by his settlement - and. application to. ~~ 
enter mentioned above, notwithstanding the fact that he asserts in ~ — 
his protest. that he “is the owner of said. Jand and entitled to Pos: er. 
- - session thereof under and by virtue of his homestead entry.” ce 
This protest and the claim on which it is based, as: well as the _e 


-suit he says he has: instituted, were evidently induced by’the decision 


‘recently handed down by’ the United States Circuit Court of Ap- = 


“-:peals for the Ninth’ J udicial Circuit i in 1 the somewhat, kindred case > of ; 


Edwards v. Bodkin (249 Fed., 562). 


_. This. protest does not raise any questions. that were not fully and: - 
finally disposed of adverse to Wells by this Department in its de- 
cisions mentioned above after it -had three times given careful consid- 


eration to his case, and the protest might very well-be brushed aside s 
-and denied for that reason ; but in view of the fact that he may pos- 


‘sibly pursue. his contention in’ the courts and finally bring it before -_ 


- the same court by which Edwards v. Bodkin was decided, it is — 
‘deemed. advisable to here fully set out and consider the entire. v history ; 
~ -of this case and ‘point out wherein it. differs from that. case. ares 

.. In that case, where Edwards sued: in equity” to have. Bee Be at. ; 

--patentee, declared his trustee, the court below sustained Bodkin? Se, 


‘motion to dismiss the bill’ of complaint: on the ground. that it failed. * 


Be, to ot a. cause of action ; and when the appellate court considered : : | 
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hee - Rawards's appeal from: that dismniesal’ it aasumied the oo & aNaeed 
‘in the bill to be true, and from the bill found,them to be as follows: - 
~- That in 1902, and before the lands there involved were embraced 
in a first form Poclumatien withdrawal, Edwards entered them under : 


— homestead laws, and thereafter— - 


| complied with. all of the requirements of. the homestead. and Heolaniadon laws, 


- -made final. proof of such: compliance before the United States land office. for > 
¥ ~ that Jand ‘district,. proved such compliance by two creditable witnesses, who 


made: oath to all the items required by law to be made, paid all. the fees. re- - ¥ 


— quired by law to be paid prior to receiving a patent. for the land, published in 


. due form notice to all persons havi ring or ‘claiming to havea better right to such. - 
 Jand than the plaintiff, and required. such persons to appear and exhibit such © _ 

- ~ elim: of right. ‘No person appeared at the time and place and offered evidence . ; 
_.of a better or of any right adverse to plaintiff ; nor. was notice. ever given to — 
| plaintiff by the land. office that the proof submitted was defective, in any way ase, 

~ _as to the special or any of the. conditions under which ‘the entry was. made, 
— But’ the Land Department, without regard to the premises, refused to consider = 
~ such. proof and, to issue. a.patent to. plaintiff for the: land described: After ie. 

| making the ‘proof required, the. plaintiff continued. to. reside. upon the. land,::to sey 
7 cultivate and improve it-in accordance with the. purpose he. had in making: the haar 
en entry, and kept. his claim for a patent conan before the Land Department ae 


| - as.a claini of legal right. 


ED he: court further Ea thee on n May B, 1908, and vile Ke lands i 
ae witdrawn under’ the first. form,. Bodkin. served Edwards with ~ 

.- notice of his contest theretofore filed, “ in which he charged that Kd- | => 
wards had made no improvements thereon, and: had abandoned the ; oo 


same for more than SIX months.” re al 


a And at the hearing of the contest it was pr oven, ‘and. are dea without isos. : - 
that plaintiff had established a residence upon the land in contr oversy, had made é 
impr ovements thereon, and: that any lack of cultivation. or absence from the land oo 


was ‘due to its char acter: and ‘its dependence: upon a system: of ir rigation to. be 


. provided. by the Government under. the reclamation act or some. other system ; - 
that, instead of. abandoning the land, plaintiff was residing on, reclaiming, cule. 


tivating, and improving. it when he was served with the notice of contest. 


This contest came up to this Department on appeal by Wdwards a 


from decisions adverse to him, and it was found here that the facts 


: : disclosed. by: the record in that: case sustained the contest charges, Hs 


and the entry was accordingly canceled.. 


The court, without. having the record i in the contest. case hitore a | 
_ and basing its statements solely on the facts alleged in Edwards’s 
~~ pill of. complaint, said, in questioning the soundness of the Depart- Ea 
- ment’s action, that: while it did not have the power to inquire into: the we 
*. correctness of the findings of fact. on which the cancellation was =. 
based, although | it believed that the case was: erroneously decided-on > 


the facts, it did have power to “ inquire into it.as a question of law.” 


And it was on that theory that the court held that this Department. — 


os erred | in its conclusion that Edwards had. abandoned the land; a COn- ee 


~~ 
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os acon that might mE have on rowetied. if ‘ne. Sone had ad: thie” . ‘ 
benefit of all the facts disclosed by the contest: record as the basis of = 
_ its opinion instead of the mere allegations contained. in Spihiredale a 
- bill of complaint. — ee 
- But’ be that as it may, the decision. of thee court in ‘that case. that) ee 
Edwards had, not abandoned the land covered by his entry can not 
_ be invoked, and is not controlling in this case, because Wells, the - 
protestant. here, has not attempted to, and: can: not, ‘bring himself 
_ within the facts found by the court in that case as to Edwards’s im- 
a provements and.continued residence. In some respects the two cases: 
_ are very similar. ‘The lands involved in both of them. are located’. 
. in the same township, and they were both embraced in and similarly oe 
affected by.the same reclamation withdrawals and orders of restora-- 
_ tion; both the original entries embracing them were canceled on con- on 
tests charging abandonment, and the preferred rights of ‘both: con- 
- testants were suspended. under the: regulations.of June 6; 1905, supra, 
and both Edwards and Wells filed applications to enter on May 13. 
1910; that of Edwards being an application for a second entry, ind | 
not an- application for the reinstatement. of ‘his canceled original 
entry, a fact that was not brought to the attention of the court. 
Both of the applications: to enter were. suspended and finally re- 
“jected; in one case because of the preference right of Bodkin, and in. 
the other because of the. similar right claimed by Timmings. Thus. 
- far the history of the two cases is identical, but here the parallel be- 


tween them ends, and a diver gence fatal to Wells’s protest begins, 


_ even if this. Department should feel itself obliged to follow the de- — 
cision of the court as to Edwards’s rights. When he went into court." 
_ Edwards claimed title through his original entry, and not through 
| application filed on the day on which Wells applied to enter. Wells © 
had never had an entry of these lands prior to presenting his apph- 
cation on May 18, 1910, and now bases his claim solely on’ that ap- 
. plication and his alleged settlemerit.. Bodkin contested and secured : 
3 the cancellation of Edwards’s entry while Timmings’s contest. was _ ) 
wen not - against an entry made by Wells, but. against one held by a 
stranger to. the record. The: court found that Edwards had fully) 2 
earned a patent. by compliance with: the ee OF the law and od 
Wells. does not make a claim of that kind. ys 5 Oh. 
From this it will be seen that Wells can not base his noes of re- eo 
covery on the first ground on which the court sustained Edwards’s 
claim, i. e., that Edwards, through: his supposed compliance with 
_. the law had earned the land: under the doctrine announced i in Ard Oe 
| Brandon (156 U. S., 587). | a : 8 A oa 
«Tf there is merit’ in Wells’s protest, it. must. be found 3 in his further. Bae 
ye and main contention that Timmings did not. in ‘1910 have such. an a 
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4 prefa aad right under: his. contest as eave him a eres sree ae 


are in the land, superior to. the claim of Wells under his settlement, and c | : a : 
aa application made-and filed before Timmings presented his applica- 


tion on May 28, 1910. This. contention is based on the. theory that. = 


et Timmings’ S preference right, although suspended. under the regula- ‘ i 
~~ tions of 1905, was fully extinguished and killed by the later regula- 


- . tions of January 19, 1909 (87 L. D., 865), which not only forbade © 7 
contests involving” lands embraced in first form reclamation with- = 
. drawals, but. declared that “in cases where contests have been . al-* | 
_. lowed prior to such withdrawal, the withdrawal, if made before the — 


termination of the contest, or before. entry by the successful con- — 
testant, will, ipso faced, terminate all rights scared: by reason - , 
such contests.” | 


After the cout had fd that awards had earticd a ie iaae it gave ; : ; 4 be 
| attention to the provisions of the regulations of 1905 and. 1909, and... sah = 


> its observations-as to them in a measure tend to sustain. Wells’s con- a 
tention that Timmings’ g preference right was: extinguished. before he 


~~ attempted to ‘exercise it. The court after calling attention to the 


“fact. that a contestant’s preference right. was a. statutory right: con- 


ferred by the act-of May 14, 1880 (21 Stat., 140), very seriously 
| questioned the power of this Department to. hamper. and delay its 
exercise as was attempted by the regulations of 1905. The ue | 


- however, without passing on that question, said that— 


1909. 


. x If we hold that. the. Secretary. of the Interior had the eather to 
make the ede: of June 6, 1905, we. must also hold that he. had the © 
authority to make the regulations of J anuary 19, 1909. If he had the authority 


- to make, he had the authority to unmake. If he could. amend or oy the mara 


- statute am one case, he could do so in the other. - . : 
a oe “We are of opinion that whatever preferential right the: daten dant 
-had_ secured. by. his contest: “was. terminated ae the crusted of rena 19, 


In qudstioning the a: laeslitg an ae provision of the regulations. of. 
1905 which prevents the immediate exercise of a contestant’s prefer- - 


~ ence right, and delays entries under such a right: until the withdrawal | 
has been. revoked and the lands have been declared subject to entry, 

. the court appears to have been unmindful, of the fact that section30f 6 
the reclamation act of June 17, 1902 (82 Stat., 388), under which 
_- - these lands were placed in a. first. form withdrawal, specifically em: = 
_. powers the Secretary of the Interior to ‘ ‘withdraw from. public entry — 

~ the lands required for any irrigation works contemplated under’the > _ 


“provisions of this act” and then says that he “ shall restore to public © an i 
entry any of the lands so withdrawn when, in his judgment, such 


~ 2 | . lands are not required for the purposes of this act.” It is cae. 
_.. drawals as these that are commonly known as ye form with; 
oe drawals: * or * withdrawals under the first form,” such as the one” 
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- 7 here tivelved: ‘anid it nédessarily follows that nettles ea Kea _ 
-testants nor any other person could be permitted to enter lands while — 


a they are embraced in such a withdrawal: To hold otherwise would 


be to say that any qualified person could, of his own volition, defeat — 


re the purposes of that statute, abrogate the withdrawal, and very seri--" 


_ ously embarrass. and hamper the construction of necessary irrigation _ 
works by simply prosecuting a successful contest. | 
But even if the regulations of 1905 were not authorized by. ie at 


. the time they were promulgated, they” were in effect sanctioned . by 


| Congress i in section 5 of the act of June 25, 1910 (36 Stat. , 835), which 
declared that “no entry shall hereafter be made and no entryman _ 
shall be permitted to go upon lands reserved for irrigation purposes © 
until the Secretary of the Interior shall have established the unit of - 
acreage and fixed the water charges and the date-when the water can 


be applied and made public announcement of the same.” The things 


.. here required to be done before an éntry can be made never occur, and 
can not be performed while lands are embraced 3 ima first form with~ 
drawal. ae aes 3 7 | 
In so aa as the ee eminent on ihe affect « of the regulations of 

: 1909, is concerned it is evident that its attention: had not been called 
to the later determinations of this Department. as to soundness -of the: - 
- rule announced by that. regulation, that.a withdrawal extinguished a. 

: contestant’s preference’ right, or to the fact that rule had long ago 
been abandoned.as unwarranted, was no longer adhered to. here. , 

As long ago as August 24. ae September 4, 1912, arid more than. 


five’ years before the court rendered its decision j in ‘Edwards v. Bod- 


kin, ‘this. Depar tment: gave this question further considerationg-and 
by its regulations bearing those dates (41 L. D., 171 and 241) abro- 

-_ gated. the rule’ in question and declared that: contestants" preferred. 
rights to withdrawn lands should be suspended and their. exercise. 

‘permitted when and if the lands were restored to entry, because it 


_ then recognized the. fact that,.as was later said in Beach v. Hanson 
— (40 Le D., 607), “ The Land Degartnent has no authority by regula- aes 
‘tion to disregard the act or deny the right” conferred on successful _ 
“contestants by the act of May 14, 1880, supra. ‘And: it. was on: ‘this 


ss ground that this Department Based. its: decisions 4 in this case, andi in 
on case of Edwards v. Bodkin (42 L. D. ie), where it was said: | 


“The preference right: of entry. conferred by the act. of ‘May 14, “1880, Supra, a 
: upon any person. who. thas contested, paid. the: land office fees, and procur ed the, * : 
cancellation of a homestead entry is a statutory right which the Department = 
‘ is without authority to deny or disregard, by. regulations or otherwise: : oS 


: ~ This doctrine has been followed since the rendition of that -dsdision, : ; : 
as will be seen from the decision. in the ease of John T. Slaton (48 - 


ar . L. D.; 212); : and it incorporated it in ‘paragr ee 29 of the regula, oe : 
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tions of May 18, 1916, anid ae 2 of the regulations of May 1 uy, a 


7 1917 (45 LD. , 385, 891, and 46 L. D., 121,122). | 
From this it must be concluded: that. while the. regulations of: bea teh 
! ‘declaring the-extinction: of preference rights was in force at the time 

-Timmings undertook to exercise that right; it-can:not be-said that’ 


his right. was extinguished by it, because that regulation: undertook: 


to do an impossible thing and was therefore without’ force and ef- 7 . ; ‘ : 
fect 3 in law, inasmuch: as it was in fatal: conflict with and not:author:. 
ized by law: ‘and “no departmental regulation or practice, however © 


long eonenuads can override:a plain statutory right, unambiguous — 
and not the subject of construction:: “(United States ». Graham, 110 — 
eT Ss , 219% United States ¢ Vv: Alger; 152 UsS., 384; Webster. v. Luther, 4 
163 U. $3 "331: ‘Francis M: oe oe las “Ds, 499) Hoyt v. Sullivan, a | 
L. D. , 988). a . ¢ | 
ad: so it is. that Timmings S ie was SNe, eget: Wells’ S 


' ; application: to: enter was properly rejected, and his protest must be.’ - 
-and is hereby denied; and Fisher’s final proof must be accepted, if 


there are not other. controlling 1 reasons’ ‘to the. contrary}. and - iti Is ACs 


cordingly so ordered. tees 


FREE USE OF TIMBER—ACT OF MARCH. 3, 19]9_REGULATIONS ( or 
oo “MARCH 25, 1918, AMENDED, : 


a 


“Insrevomions. 


ee ete | | Derarmcest OF THE Tarmegrons 
adh iy hanes sees Sao Ske “ 7. oe GENERAL. LAND Orricr, se 
sR A oe Cae . Washington D. srs November 3; 1919. | 
Cae. OF hae Division, oe = 
. Saur Dans Cry, UTAR.? . ge ere Oe ad 
On March: 8; 1919, Congress ok an ae ie Stat: 1821). 


entitled. “An Act to grant to citizens of Malheur County,: Oregon, ee 


the right‘to cut: timber. in the State of. Idaho fora gricultural, mining, | 


or other ‘domestic purposes, and to remove such timber ~ ee | ad 


= pease Oregon,”. The act provides, as follows: 2 Ce 
.-That - ‘section. eight. ‘of: an: Act. entitled “An, Act: to. ‘repeal thie timber- cae 


s, 4 Jaws: and for. other: purposes,” approved March third,. eighteen. hundred. and a on . 


ninety-one,. chapter five hundred and sixty- one, as amended. by. an Act appr oved nets Ao 


aes March third, eighteen hundred and. ninety-one, chapter five. hundred and. fifty- ae ae 


‘nine, . page one. thousand: and ninety- -three, volume twenty-six, United - ‘States 


Statutes: at Large, be, and the same is. hereby, ¢ amended by adding thereto. the mak 


followin Pa 


‘That it, shall ‘de. lawful, for. the. Secretary of. the ‘Thterior. to eréit permit: | ~ oe 


ander: ‘the: provisions: of .the eighth. section of the Act. of Mareh third, eighteen: ee 
“sbundred . and: nitiety-one to: citizens of. Malheur. County, Oregon, to cut timber Bo 
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; 7 in the State of Idaho for - grigeltural, mining , or ‘Our domiesti¢ pur poses, and 
oe remove the timber SO cut to Malheur County, State of Oregon. an 


Under the authority vested i in the Secretary. of the Interior, by ihe | | 


7 Beye: cited act of March 3, 1919, the general restriction against the : 


7 export.of public timber fecu the State in which it is cut as set forth 
in section 12 of circular No. 223 pertaining to the free use of timber » 


on nonmineral public lands, issued March 25, 1913 (42 L. D., , 92), ae 


. with certain exceptions mentioned in that section, is hereby modi- 
fied to the extent that citizens of Malheur County, Oregon, are to 
- be permitted to take timber from the vacant, nonmineral. public 
- lands of Idaho and to export the same’ for eheie use in Malheur 
County, Oregon, pursuant to the rules and regulations contained in 
said circular No. 223. It is to be observed that the privilege i 1s to be. 
limited to citizens of Malheur County, ones | _ 
| _ CLAay Taran, | 
oo at 7 | 
ALEXANDER T. Voomsane, oe. or re. 
- First Assistant Seoretary. - 


a 


“ 
FREE USE OF TIMBER—ACT OF MARCH S, 1919—REGULATIONS oF 
| | MARCH 25, 1918, AMENDED. | 


i NSTRUCTIONS., 


| Deparrment. OF THE eae | 

3 GENERAL LAND Orrice, _ 

ne | WwW ries ts DP: oe November 3, 1919. 

| Cure or Fimtp Division, : | 

. Ban FRANCISCO, ’ Carborwia.. a a ; a: 7 

a On March 3, 1919, Congress approved an act: (40 Stat, | 1399). e en- 
titled “An Ket to grant to citizens of Modoc County, California, the 

right to cut timber in the' State of Nevada for agricultural, mining, _ 
or other domestic purposes, and to remove such timber to Modoe . 


: County, California.” The act provides as follows: 


That section eight of an Act. entitied “An Act to ee the timber -culture ms 


laws, and for other purposes,” approved March third, eighteen hundred ‘and 


| ninety- -one, chapter. five hundred and sixty-one, as amended by an Act approved __ 
March third, eighteen hundred and ninety-one, chapter five hundred and fifty- | 
“nine, page one thousand and ninety-three, volume .twenty-six, United States 


,  $Statutes at Large, be, and the. same is Here: amended. ‘Dy ae thereto. the | 


following: | 
That it shall be iewtut for the ee of the Interior to grant enialtae. 


_ under the provisions of the eighth section of the Act of March third, eighteen 


hundred and ninety- one; to. citizens, of Modoc Coun California, sto cut 


yf Commissioner. 


~ 
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: timber in: he: State. of Nevada, for agricultural, mining, or other: domestic pur- = 
poses, and to remove the timber so cut to Modoc. County, State of: California. oe 


Under the authority vested in the Secretary of the Interior by the 


- above- cited act of March 3, 1919, the general restriction against the. - 
: export: of public timber frou the State in which it is cut as ‘set. forth — 
in section 12 of circular No. 223 pertaining to the free use of timber 
‘on nonmineral public lands, issued March 25, 1918 (42 L: D. 22), 

_ with certain exceptions mentioned in that saction, is hereby modified - 
tothe extent that; citizens of Modoc County, California, are to be 
permitted to take timber from the vacant, nonmineral public lands’ 

_. of Nevada and to export the.same for their use in Modoc Comity, - 
~. California, pursuant to the. rules and regulations contained in said.. 
‘circular No. 223. It is to be observed that the privilege is to 7 

‘ limited to citizens of Modoc e County, California. 


ae a 4! Cray Tei wae | 

poe Cae 2 ee ee ee ee Ochuntesignen? 

| ALEXANDER T. Voortsane, +2 so > gy, ae 
ff inst Assistant Seoretary. 


SMITH wW. ALLISON. _ s 


Decided November re 1919, 


a Sertiucent—P reverence Ricwt—Acr or Gane: 9, 4916. 


In’ the ‘exercise of the preference right. accorded to settlers under dhe prod: 
sions of the act of June 9, 1916, lands in more than one quarter section may 


be embraced in the application where there is fencing, improvement, or.) 


. other evidence of appropriation on each of the tracts sufficient to identify. - 
> them as being embraced within’ the settlement. | 


SECOND Homustitap ‘Eytry—Acr OF JUNE 9, 1916. 


. The fact that a. settler has made a former homestead ett and: is not there: 
fore entitled to make a second entry under the provisions of the act of oe 
tember 5, 1914, is not a: bar. to the exercise of the preference ney of set- 
tlers conferred by, section 3) of the act of J une 9; 1916. , 


- Vounrsane, First Assistant ‘Secretary: 


By its decision of July 31, 1919, this ssilitieat rejécted, as to: one. : 


i of thé tracts applied for, the application of Smith W. Allison to- 


. -inake a second. honestéad entry for two tracts, the S. s NW. 4: and 

NA SW.4, Sec. 15, T. 12 S., BR. 8 W., W. M.; within ‘the: forfeited? | 

. ‘grant to aie Oregon and Guiiornin Railroad Company, for the Tea- 7 os 

- » . gon that the. regulations issued under section 5 of the act of June 9, 
co 1916 (39. ‘Stat., 218), on which the application was based, declared: 

that: such applications could not be allowed when. they embraced cee 

tracts in more than. « one technical quarter section. . | 
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~ Subsequent: to that decision this Department gave 5 fuither: one : 


ae ie eration to the interpretation of that act and so far relaxed the provi- 
gions of: the regulations mentioned, by its administrative ruling of | 
were 4 August 14, 1919 [not reported], as to sanction the allowance of ap- 
-.. plications embracing tracts in more than. one quarter section in cases 
. where there is fencing, improvement, or other evidence of appro- | 
-_-priation on each of the tracts sufficient, to ae them | as pone em Saga 


’ braced within the settlement. | 
In view of this more recent. ee ree of: ie aét the eta ; 
: ‘mentioned. is hereby. set aside.and. the case is remanded for such 
further - and appropriate’ action in accordance with that ruling.as — 


a | may be warranted by the facts x now disclosed or which vey heres iter” _ - 
, be disclosed. ; 


Tn its decision paverss! to ine aplication ihe Geace oF hand Office 


oa referred to facts that tend to show. that Allison was not entitled to. 


_ maké-a'sécond entry under the act of September 5, 1914 (38. Stat, — 
7412), on which his: application was based ; but that. fact does not call | 
| for the rejection of the application. bacansé it.is expressly provided | 
in the act of 1916, itself, under which Allison claims a preferred — 
right. of entry, “ that the. prior exercise of the homestead right by © 
~such a. person shall not be'a bar to the exercise of such preference 
_right;” and the benefit conferred by this provision has none of the 
| conaruons mentioned i in the act of a Beane to. it. : 


ed - 


GOODWIN v. ‘Goopr, 
| Decided November 10, 1919. 


Constant —PREFERENCE RicHt. a 
While the. preference right accorded ~ the act of May. 14, 1880, is Aoi as- 
signable. or transferable, a successful contestant in the exercise | ‘thereof. 
is not required to. show that he is seeking the land ‘involved for his own | 
ps ‘continued use and benefit ; and ‘he may utilize a valid soldiers’ additional ._ 
right in the exercise of such preference’ right even though he: contemplates eS 
a transferring the: Jand to another ‘when the ny. is. perfected: ee, ae 


Dectstons DISTINGUISHED. iy Se Sees Bei tg, ME ea is ae ieee 

Cases. of° Schlabsz et. al. , Schulz (38 i D. 291) : yeas v. Northern, Pa- ake 
cific Ry. Co. et al. (41 L. D,, ‘11), and Martir’ v. Patrick GL LD, 284) . 
cited and distinguished. sf | | ne as 


a Voortsans, -P inst. Assistant ‘Rees 


ar Within: ‘thirty: days after he was. notified that ap had ee a . os 
en ot -contestanit’s: preference right, Walter. F. Goodin applied to makea 
‘soldiers’ additional homestead. entry, Great Falls 044672, for the — 


NW. 4-SE. } and E. 4 SW.4, Sec. 8, T. 26.N., BR. 3° W., 'M. M, in the 
exercise of that right; and Mary oe Gosdwin filed. her howcatead 


. -_ 4 eppieation, Great Falls 044709, for the same. Jand : and ee ~ 


| for consideration on. his appeal from that action. 


| In the opinion of this Department none of the ances Pe in oe ee ; 
ed protest justifies the rejection of Goodin’s application to enter. _ 
Neither the settlement of Goodwin, which was made after the can- si 
. cellation of the entry contested by Goodin, nor her occupation of =| 


the land at. the date of his’ application to enter, defeated his préfer- 


_ ence right. (Hodges et al U. Colcord, 94. L. D., 221; ; Thorbjornson 2 v. . ‘ a 


Hindman, 38 L. D., 385; Arnold », Burger, 45 L. D. , 453.) 


It is not. contended that the soldiers’ ‘additional right here involved ~ 


was not valid, or that it was not formally assigned to him, or that it 


would for. any reason. ‘not support: his entry, and the mere fact that — 


- ke is not seeking’ the land for his own continued, use and benefit does 


not forbid the allowance of his application | and will: not invalidate. | 
_ his entry... ‘He was not required to. show that he was ‘not seeking to 
- take this entry for. speculative purposes, as is the case with an ap- _ 


plicant under the. general provisions of the homestead laws. He 


“gained a ‘personal right and. benefit by securing: the cancellation of | 
the former entry and it can not be said that he is guilty | of fraud if - 
he elects to utilize that. right. and benefit by entering the land and i im-, ” 


mediately transferring it to some other. person. 


The decision appealed from is based on the theory that a ine a 
_this entry Goodin: was, in effect, attempting to. dispose of and trans- 
_ fer his preference right, a thing ‘that he could not do, since that right. 
ina personal one and not assignable: (Taylor ét al. %. Graves, 36 ae 
LL. D., 80; Virinda Vinson, 39 L. D., 449. is ‘But that rule has never 
been applied, and can not. be applied i in a case of this kind. This: tr we 
ceo that in the remotely Jxindred cases of Schlabsz et al.-v. ‘Schulz (38) ee 
oe ig brs Da 291), ‘Beery v. Northern Pacific Ry. Co. et al. (41 L. Dz 191), - 2 5 
and Martin 0. Patrick (41 L. D. , 284), it was held that a contestant’s ee eS 
are “preference right could not be ised But the similarity between those. . 
cases and. this: one is not ‘sufficient to make the rulings. there con- 
| trolling here. ‘Intwo of these cases there: ‘was effort to make a con- — 
-. - testant’s preference right the basis of lieu. selections by railroad 
a “companies, and. in the other: case an attempt was made to use e that. _ 
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ie ae die allow alice! of Goodin’s application on the ey (1 - Pen 
~ _that she had made settlement upon and. was in the occupation of the 
| ie land at the time his. application’ ‘was presented ; (2) that Goodin’s . . 
~~ application was not presented in his own interests but in the interests. ~ 
of other persons, and (8) that his soldiers’ additional application 
should not be allowed because he stated in the contest affidavit under. - 
eee which he gained a preference right that he intended to. make entry - 
_. - under the desert-land laws. _ “Te ae 
By its decision of April 12, 1919, he Gaal aga Office diistained ar 


po ae 


; this. protest and. rejected Goodin’s. application, : and. the case | 1s now up =" 
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| right i in the making of ‘a forest. lieu land sélection. The privilege 


-. to use that right for that purpose. was denied on the ground that the 
_ right - to make these selections was a personal right that could not be _ 


x transferred and must be. exercised, in the one case by the companies _ 
~ themselves, and in the other by the owner of the surrendered lands; fo, ag 


| and could not therefore be transferred to the holders of the con-: 7 


 testants’ preference rights. In-such cases applications could be pre- 
_ sented and prosecuted only i in the names of the owners of.a lieu selec- 


tion: right, the selections could be allowed only in their names and ; 
the. patents thereuhder would issue and convey title to the selected ,_ 


lands to them and not to the owner of the contestant’s right. - Here — 
we find material distinction between those cases and the present one. 
*. In this case the title to the soldiers’ right is held by Goodin himself. _ 
- The entry will be his entry and in his name, and the patent’ will 3 issue — 


to.and vest the title to the lands applied for in him. 7 
- The fact that Goodin stated in his application to contest that he 
intended, and was qualified, to:make. a desert- land entry and later 
“applied to enter the’ land under another law, does. not. “warrant 
- adverse action on his present application. “While Rule 2 of. the 
~ Rules of Practice (44 L. D., 395), in its subdivision (e), requires 
that an application. to contest must contain a “statement of the law, 
- under which the applicant intends to acquire title and the facts. show- 
' ing that: He is qualified to do so,” that fact does not prevent. him. from 
making entry under any other law under which he is qualified to 


enter. -As was said in Holmes v. Kinsey (40 L. D., 557), and in ~ 


Judson v. Woodward (41 L. D., 518, 519), the statement and showing 
required by that rule “are desipnied: to insure good faith on the part 
of would-be contestants, and to prevent the filing and prosecution 
of speculative contests. by those who are not qualified-or who do 
“not intend to acquire title to lands. under appropriate public- land 
laws.” The fact: that Goodin stated at the time he initiated his con- 
test that he intended to make a desert-land entry. is not shown to 
have been false. by the fact that he later changed his mind and 
applied under another law, and it does not sustain even a suspicion — 


that he was guilty. of fraud in doing so, any more than did the fact.. — 


that. the contestant in Judson v. Woodward, supra, entered other | 
 Jands after beginning his. contest, make his contest fraudulent, and 
the contest in-that case was sustained regardless of the subsequent _ 


~ acts of the contestant. 7 a 
. For the reasons given ‘the decision: appealed from is s‘hareby 2 Tso ce 
versed, and when, and if this decision becomes final, the protest will. — 


be disthiseed: Goodwin’s application to enter will. be rejected and. 


| Goodin’s will be allowed and pass to patent, if there i is no other con- a . 
yes trolling reason to the contrary. | | . 


ey 


477 “DECISIONS RELATING To THE PUBLIC LANDS, Ss» 801. 


“WISE 3 v. SCOTT, 
| Decided N seek skis has 29, 1919, 


- PauverEnce RiaHt—Sorpimrs’ AND ‘Sattors’ Rickirs—-Aot OF ‘Marcu 8, ‘4918, 


ih _~ ~The act. of March 8, 1918, relieving public-land claimants from. penalty ae ae 


of forfeiture for failure to perform any material _ acts required by the law | 
| under. which’ the claims were asserted, during the period of their ‘military _ 


-. service, is sufficiently broad to include a preference right of entry resulting : 


_. from_ a contest initiated prior. to entering the service; and such right is | 
— not forfeited. Or. prejudiced by” reason.of a successful contestant’s failure 


to exercise it within the Seo CULOL. period occurring see said ality sf. 


service, 


Vora, First Aicsaat Satae: 


This is an appeal by Charles B. Scott from Accson of the Cote: i‘ ~~ 
missioner of the General Land Office dated February 13, 1919, re- 


jecting his application. made in the name of C. Blaine. Scott for 
second entry under the act of September 5, 1914 (38. Stat., 712), 
-embracing. the E. $ SE. 4, ‘Sec. 9,8. 3.SW. 4, Gee. 10, and E. 7 W. ce 
Sec. 15, T. 3 S., R. 44 Wz, 6th P, M. , Sterling, Colorado: | 

The reason ve the rejection by the Copnesoies of Scott’s second 
cae application was that his former entry was canceled upon con-_ 
test alleging failure to establish and maintain residence, and that 
‘said-entry was not lost; forfeited or abandoned because of matters 
ee his control within the purview of the act of ' September. 5 
1914, | 3 | 
Tt appears that Scotts homestead entry, which: was for the same » 
_ land above described, was. canceled by the Commissioner September 
99, 1917. This action was taken in view of departmental decision of © 


Pend. 


Jo’ uly 17, 1917, sustained on motion for rehearing September 10, 1917, . 
under the successful, contest. of Lincoln S. Wise on the ground, as 
stated, that Scott failed to establish and: maintain residence on the 
land. ‘The application of Scott to make second entry was filed No- 


| _ “yémber 23, 1917, prior to the time Wise received notice of the can- 


- cellation of Scott's entry and of the pr eference right of entry earned — = 


by his contest, and was suspended by the local officers pending exer- — 


“eise by Wise: of his preference right. At the time Wise received the = | 
. ‘notice he was a soldier in, the United States: Army and. stationed. abe 
Camp Kearney, California.- His contest was initiated prior to enter- -. ° 


“ing the military service. There was some delay in properly. execut- 


_ing Wise’s application to enter, so that it didnot reach the local office Pe ong 
“until thirty- -three days after the date on which he received the no- — 


tice, but in the meantime Wise was in correspondence with the local — 


- ere The local officers suspended Wise’s application to exercise - 
his preference right to await action ‘on Scott’s second entry applica~- 


+ 
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~ tion, dhay eonelidie that the latter should have precedence because... 


- Wise’s application to enter. the land was not received in their office _ rae 
until after expiration oe the eal g prererente tight Period of > 
thirty days. See 


_It-having been : finally determined upon the Spiders that Scotts = | 
former entry ought to be canceled, and formal action having been | 


ee taken accordingly, the controlling question presented by. Scott’s . 
appeal from the rejection of his second entry: application 3 isastothe 


effect. of the act of March 8, 1918 (40 Stat., 440, 448), known as’ the ~ 
. Soldiers’ and Sailors’ Civil Relief Act, Jon sastiae law granting pref-. 
~ erence right of entry to a successful contestant. eee ous of that 7 
z act provides, among. other things— — 7 a a 


‘That no. right to any public lands” initiated or mequited prior to ‘entering. 
military service by any person under the homestead laws. * * # ghall. be 


forfeited or prejudiced by reason of his absence from:such land,. or of -his fail-: 


ure to perform any work or make any improvements. thereon, or to’ do any 
other. acts required by any such law. ‘during the. period of such. service. in 48 f 


A proviso in this section reads as follows: 


_ That nothing. in this section. contained. shall’ be construed to limit. or. affect 
the right of a person in the. military. service to take any action during © his: 
term of service that may be authorized bylaw; or the regulations of the In- 


~ terior Department. thereunder, for the perfection, defense, or fur ther assertion < 


of rights, initiated prior to the date. of. enter ing military service | 
In cireular of. oe 16, 1918 Ce Te D., 883, a4), under the act, it 


is said: " . | | ne 


The ceil purpose of° fhe act is’ “to relieve ‘aaimane under the Peat Tr 
stated, from the penalty of forfeiture on the ground of their failure to do any 
act’ required by the law under which their claims: are made. during the period 


of their military service. 
A preference right of siiry isa y recognized agit siadee the: home-. 


aoa laws. The act of May 14, 1880 (21 Stat.,. 140), grants to. a 


successful. contestant a preference right. for thirty days to enter the 
 Jand wolves in his cents The language of the act of March 8; 
1918, “failure * -*- *- to do any other. act required by any such : 


> law during. the period of such service,” is broad enough to save a - 
Py preference right of entry growing out: of a contest, initiated. by aper- 


son prior to entering military service, and such. right. is not for- _ 
- feited or prejudiced by reason of the successful contestant’s failure - 
to exercise the right within the existing: statutory period of thirty 


. days: where such failure occurs during the period of military service. Se, 
ea ee other words, under the provisions of the act of March 8, 1918, as 


‘to a successful soldier contestant such as Wise,. the statute limiting ae 


i - exercise of a preference right of entry to a period of thirty days 
from notice does not run during a period of military service. This ._ 


act, being remedial and for the protection of persons: centering the 


military service of their country, should be liberally construed | u . oo. 


order to effectuate its Purpose. 
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‘fee ae reasons given. Poe the ‘Commissioner’s desson. ot 7 


; Febituary 18,. 1919, rejecting oe, second entry ‘application, is ae 


- : : ‘Rexeby affirmed: ax ee 
| -.. Whether or ao ‘Bite ia a right 1 to vidke Second. entry wall: ees! 


| determined: if and when he presents application for some other. tract : : - 


: abs puliject to. entry. 


Ss HOMESTEAD ENTRIES WITHIN NATIONAL -FORESTSREGUEA- a 


PIONS OF AUGUST 19, 1913—AMENDED. 


-Leireular No. 663.1. 


“Daraxraeyr OF THE Tarra; - 

| | GENERAL LaNnp oe _ 

| 7 -, ‘Washington, D. 05 December Lb, 1919. 

| Reorsrprs AND p Recervers, Te Ph 

~.. Unrrep Srarzs Lanp Orricts. : be ae 5 es, oe 
. Section 5 of Circular No. 263, dated August 19, 1918 wel i .D, 

: 321), 3 is hereby: amended to'read as follows: nee 


In addition to the publication and posting above eroded for, you. will, on ‘the 


day the list is filed in your office, mail‘a copy of the notice by register ed letter to “=. 


‘any person. known by you to be claiming a preferred right of entry as a. settler 

on any of the lands described. therein, and. also. at the same: time mail a: copy of 
_. the notice vy. register ed letter to. the person. on whose application the lands em- 
braced in the list were examined’ and listed, and advise each of them .of his: : 
| > preferred right to make entry prior to the expiration of sixty days from the date 
upon which the list is filed. Upon- ‘yeceiving evidence’ of. service of. such notice | 
OF r notices. OM. will forward Same to this. oltice., a - 


Char Tie + 
Commissioner, ee. 
- Approvea: | | ae 
- ALEXANDER sie ‘Vocrnsanc, 
ee irst Assistant eae 


| HEIRS OF BISHOP | v, , ATLANTIC AND PACIFIC RAILROAD COMPANY - 
ak hee sR Rie By ET AL, | 
a “Decided January ”, 1920. 


= RAILROAD. Gnann—Acr OF Jour 27, 1866-—Serrcmcent, 


No interest whatever, contingent or otherwise, passed aides “he yailroad 


grant of July’ 27, 1866, to lands in odd-numbered sections which were em-. 


braced in valid homestead. settlements existing at. the time the EOPmDAny - 
filed its map) of. definite location. 3 | | | 
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“Rasrroap, Gnawr—Seertimcent—Svusequann Oana, i cn 


| A claimant, asserting that lands: were excepted from a. paleo grant by ns 
re ae settlement existing at the date of the filing’ of the company’s map of | 


_ definite - location, must. show. by, a preponderance of the. testimony that 
the settlement was made in good faith to obtain title under. the homestead ’ 


“or preemption laws, and that the settler was fully. qualified ;. but he is not - 


a / required to show that. rights acquired by reason of such settlement ‘passed oo, 


to him through conveyances froin subsequent occupants of the land who’ 
were also ae to make and maintain such a settlement, 


‘SAME, 


In a éontest involving the. ‘question’ as to iether: a sottlewient on lands. 
“within the primary limits of a. railroad grant excepted the land from the 
. grant, . the claimant: may offer oral testimony. in support of his claim’ if 

the facts as to such settlement are not. disclosed d by the records of the Land. 


Department. 
| Serreaymn2—Uws SURVEYED » Lanp—QuariricArions. 


Where a: homestead. settler on unsurveyed land. has in good faith fully. come | 


‘plied with the requirements of law as to residence, improvement, and culti- 


| "vation, and is thus entitled to offer proof and receive patent were the land 
| surveyed, he. should be permitted, upon survey thereof, to make. entry it: 
he show that he was ‘duly qualified: to do so at the time he completed : 
compliance, regardless. of the fact that. he may have later. become disqualified _ 
| through the purchase and ownership of other lands. . 


- CASE CITED AND DrstineursHe>—Conriicrina Decisions OVERRULED. 


Case of Tarpey v, Madsen (178 U. S., 215), distinguished ; cases of Gallup v. » 
| _ Northern Pacific Ry. Co., decided: March 30, 1911. (unpublished), and Perry — 
, Central Pacific R. R. Co. (39 L. D., 5), overruled in so far as in conflict, 


“Voasrsanc, First Assistant S ‘coretary : 


On June 17,1918, John Jones Bishop filed ies application to enter 
the W. 4 NW. 4, Bec. 14, and the SE. 4 NE. $ and NE. 4 SE. 4, Sec. 15, 
T. 19 N. R. 17 W., G. and S. R. M., against the ello vance. of. which 
EL B. Perrin filed a protest, urging that the two tracts in Sec. 15 


‘belonged to him as grantee of ake Atlantic ' and Pacific Railroad 


_ Company, which. acquired them by filing. its map of definite loca-_ 
tion on March 12, 1872, under its grant made by the act of July: 27, 


1866 (14 Stat., 999). and ‘because the other tract, is a ae of ihe 7 an 


Prescott National Forest. | 
For the purpose of showing that thes ins were e excepted both 


an the grant to the company and from the forest reservation, a : 7 
number of affidavits was filed. in support of the application to enter abe 


in an attempt to establish the fact that the lands were covered by a. 


valid subsisting homestead settlement, both ‘at-the date of the filing ts | 
of the: map of definite location and when the national, forest was | 


created. | ; 
These affidavits ie that the gad are in a very arid ond rough . 


- part of Arizona; and ae 2. spring on them has: caused the lands . : - 


ae oe 
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to ie used ed occupied for many years oo various live sae men i 
follows: From 1871, or more than a year before the map was hrs 

to about 1878 by one Farnsworth, who was then “‘ claiming it asa.-. 
-squatter’s right under the homestead laws;” from 1881 to 1885. — 


the Coffey family,’and in 1888 and for a while thereafter by J. H.~ | 


’. Drew. About 1897 W.:G. Shook and George Barrett went into _ 
possession of and occupied the land until 1900,.when they surren- . 
- dered it to Drew, who disposed of. his claim to Jack Webb. In 
1902 Bishop. acquired possession of and thereafter continued to oc-. 


. -cupy the land as his home until his death in the fall of 1918, and 


during that time made permanent improvements valued at $10, 000. 


- By. its decision of. May 16, 1919, the General Land Office held ae 


- that these affidavits did not. eee eel show facts necessary to_ 
the ‘support of an order for a hearing, and directed that the:heirs — 
be perinitted to make further showings. The case. 1s: now up for 
consideration. on. appeal from that. action. : | 
At the proper time the dismissal of the aie was oe on the 


ground that it was not served ; and the appeal was possibly defective - 


because notice thereof was not served on either. Perrin or the railroad 
company. It is not necesesary, however, to consider these possible 
defects at this time because, independent of the protest: and. leaving 


‘it out of. consideration, the application ‘to enter can not. be now sus- ~ 


tained. because it. is not supported by such a prima facie showing 
as is necessary to establish the claim. that Farnsworth’s settlement. 
7 excepted the land from the operation of the grant, inasmuch. as. there 
is no allegation enous that hev was 5. qualified to make and maintain, 
_ the settlements: . 7 aa 
There can be-no etn as ‘to the fact hats oe ioe S settlement. | 
and ‘continued residence and improvements g gave a right to enter all. 
these lands, if the tracts in Sec. 15 are free. from the erant to the - 
company, | paourdless of their inclusion within the national forest, — 


because the proclamation creating that. forest in terms excepted fear a 


its immediate operation all lands “upon which any valid: settlement 


. has been made pursuant to law, if the statutory, period within which 


to make. entry or filing of record has not expired,” a period which — 
had not expired when’ “Bishop applied to enter because the plats. of — 
the first survey of these lands were not filed until during the month - 
~ in which the application to enter was presented. » be 
he decision appealed from was. based on the assumption that. 
_ before a hearing could be ordered, it would be necessary for Bishop’s - 
~ heirs to show not only that Farnsworth made a valid settlement, but 
that it must be alleged that each of the subsequent and intervening — 
 oceupants. were qualified to make entry, and further, that; their _ 


-115594°- —voL 47—20 —20 


” 306 = DECISIONS RELATING TO THE PUBLIC LANDS. be oy. [Vol. tae 


| cphe ance ‘those. clned by Farnsworth passed by assignment. or. 

otherwise to each of the succeeding occupants and finally to Bishop. 

This holding was based on and ‘justified by the Department’s un- 
“published decision of March 30, 1911, in the case of Gallup v. North-_ 


ern Pacific Ry. Co. and by its intel holding in Perry v. Central 
Pacific R. R. Co. (39 L. D. » 5); but on further consideration it is 


. believed that those decisions, in so-far as they relate to the quahifica-._ 
tions of, and transfers to, intervening occupants, are not sound in > 


Sprineiple nor in harmony itl the long and. well- settled doctrine that: . 


the right acquired by a settlement under the homestead laws isa 
_ mere personal privilege which can not be assigned or transferred: 
except through inheritance (Knight v. Haucke, 2: L. D., 188; Stone a 
v. Cowles, 14 L. D., 90; Dobie v. Jameson, 19 ia D915 Bellamy v. 
Cox, 24 i D. , 181) Re that rule has been applied in ign dred cases 
involving ileoad grants (Dunnigan v. Northern Pacific R. R. Co., 
97 L. D., 467; Ross v. Hastings and Dakota Ry. Co., 99 L.-D., 264): 
‘Aside tai being in conflict with this established decane the 
holding in the Gallup case can not be sustained on any other théory 
than that by filing its map of definite location the company gained a 
contingent interest in the land which would ripen into a full title if, . 
and when, the rights under the settlement epee or were otherwise 
extineuighed. ae 
‘The grant in this « case was nade by is act of tly: 9f, 1866, supra, 
which in terms gave the company in question only such odd: numbered : 
sections, or age of such sections, as-were at the time of the filing of. 
the map not “reserved, sold, granted or otherwise appropriated, and 
free from preemption or ater claims or rights,” and the assumption 
that the company took any interest whatever in such lands as were 
covered by valid settlements is in fatal conflict with the great weight 


of authority, which fully supports the contrary doctrine, as will be 


—. geen from Southern Pacific Railroad Co. v. Lopez (3 L. D.. , 180) ‘and | 
~ Jones v. Southern Pacific R. R. Co.. (19. L. D.; 270), which: in- 
. volved the grant. here under consideration, and fls5. from Frank e¢ al. 
De Northern. Pacific Ry. Co. (37 L. D., 193) 5 DeLong v. Clarke 
(41 L.D., 278) ; St. Paul, Minneapolis & Manitoba Railway Company © 

uv. Donohue (210 U.S. Oty, and the very recent decision in Northern 

Pacific Ry. Co. v. McComas (89° Pupromers Court: Reporter, a 


relating to. kindred grants: 


_. From this it follows that if F Hannswere was In good faith seeally | 
maintaining a valid settlement on the land in Sec. 15 at the time this. 


company filed its map, neither it nor Perrin as its transferee has any _ 
right in or title to the land whatever, either present, contingent, re- . 


versionary or otherwise; and they can not at this time nor at any 


/_ future time. ‘successfully assert any interest whatever through the 
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oe “fling of aes map ae definite location as against the heirs oe Bishop - 
or the Government. 


- Counsel for Peirir very ably. eee in oapeateh: to the con- 
‘elusion. that the company’s grant was possibly defeated: by Farns- 
= worth’ s settlement, that the contrary doctrine was recognized by the 
Supreme Court in Tarpey v. Madsen (178 U. S., 215), but a close 
examination of that case will show that his Sonica is not. well 


founded because the controlling facts upon which. the decision in that = 
case was based radically differ from the facts in the case now under 


consideration. After the company under which Tarpey claimed as 
transferee had on October 20, 1868, filed its map of definite location 


_ under’a grant practically identical with the grant under which Per- 
rin claims, one Olney on April 29, 1869, filed in the proper United _ 
‘States land office his preemption declaratory. statement, in which he: 

alleged that hé made settlement on the land there javolved on the 


6th day before the date upon which his declaratory statement was 

filed; but he did not ever claim, either in the declaration. or. other- 
wise, that he had been on the land or had any connection with or 
claim to it prior to the filing of the map of definite location. Later 
Olney abandoned the land and did not make any further ‘attempt to 


acquire title to-it, and did not transfer his interests in it to Madsen | 


or any other person. Twenty- seven years after the filing of the Olney 
declaration Madsen entered the land under the homestead law, claim- 
ing that he made settlement on it in 1888, or about twenty years after 
the company’s map: was filed. This entry. by Madsen was the result. 
of. his successful contest. against the company, prosecuted before the — 
- Land Department, in which-he claimed that the grant to the com-. 
pany was defeated by the fact that Olney was a.settler on the land 
at the time the map was filed, a claim that Olney did not pretend to 
make in his declaratory statement, which was filed only. seven months | 
after the filing of the map. | ae 
-. The patent issued to Madsen under his. cay was Gudea in the , 
courts by Tarpey. and when his suit came before the Supreme Court | 


Mr. Justice Brewer, in deciding it and. after noting the facts just . : 
mentioned and laying particular emphasis on Olney’ s failure to al- . | 
lege settlement. prior to the filing of the map, very ably and. clearly 


‘pointed. out the fact that the relative rights of a settler and a com- 
pany élaiming under grants such as these must for obvious reasons 


. . be determined from the facts disclosed by the records of the Land De- - 


. partment and from those facts alone. He then held in effect that in - e 


such cases the company’s “rights ought not to be defeated long ~ 


years after its title had apparently fixed, by fugitive and uncertain | 


—. [oral] testimony” which might be offered to overcome a definiteand 
‘positive. statement made by the settler in his own declaration then of - 


ce 
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. The wisdous a this statement can not be Giestigned but the de- 3 
‘cision in that case is not controlling here because there the land in- 
volved had: already been. ‘surveyed and the filing of the declaratory 


i statement. was therefore both possible and necessary, while in this 3 | 


case the land was not surveyed for more than forty-seven years after _ 
Farnsworth made his. settlement. During all that time-and until — 
within a few days of the date on which. Bishop’s application was 
- filed, it was impossible for a declaratory statement to have been filed 
- or-an entry to have been made. From this it will be seen that it will 
be impossible for Bishop’s heirs to support their claim by record 
evidence of a- settlement, and they must, therefore. be feo, to : 


sd rey on oral testimony to establish it. 


The decision appealéd from did not require a further aiigpans as 


) to Bishop’s qualifications to make a homestead. entry because. the 
record as it then stood showed him to be qualified ; but a question has . 


lately been raised as to his. being disqualified by his having contracted 
to purchase a much larger area of othef lands. T here is no statement 
. as to when this contract was entered into and no copy of it ts at 
hand. -For these reasons this Department will not at this time un- 
: dertake to express any opinion as to the effect of that transaction, - 
but it is well to here note. the fact’ in order that the heirs may be 
properly. advised that it will be necessary for them to remove all 
_ question as to Bishop’s qualifications before an entry can be allowed ~ 

on the pending application. It, should, however, be remembered’. — 
_ that even if Bishop was not qualified ne his application is finally 
rejected for that reason, that fact alone will not strengthen or in any 
way. benefit Perrin’s ae to the land. His right as the company’s 
transferee must abide the determination as to the. effect of Farns- 


 -worth’s settlement. If that settlement excepted the land from the ~ 
grant the company never had any interest in it and Perrin took | 


nothing from its conveyance to him. In this connection it may be 
well to’ note the fact that if Farnsworth’s. settlement defeated the 
- company’s primary right to this land, it would still have the privi- 

= lege of selecting it in lieu of lands lost by reason of such settlements a 


: or other wise from its original erant, if the land was not now included 7 oO 


within the national forest (29 Op. Atty. Gen., 498; 41 L. D., 571,573). 


~ Being within the national forest and subject only to the rights. of 


_ Bishop’s heirs, these lands will, if those rights fail for any reason: ~ 
other than the insufficiency of Paciev orl: settlement, become. and 


remain a part of the national forest. Jor that reason. they could not 


be selected by the company or otherwise disposed of while that status 
remains except through a possible designation under the act of Ju une a 
11, 1906 (84 Stat., 233). | | 
| These eoideese lead to the éonclusion that Daten a hearing 
will be ordered the heirs of Bishop must file a vernea showing, to 
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~ the effect: that at the time the company’s ‘map was filed Farnsworth Big Eo 
was: (a) A citizen of the United States or had declared his inten- 
2. tion to become such a citizen; (b) that he was then at least twenty- ~ 
one years of age or the head- of a family Yio (c) that he was not then 
_ the proprietor of more than 160 acres of other land; (d) that he 
had not before then made an entry under the homestead laws; and 


(e) that he had in- good faith made and was then maititaining a 


- settlement on the land with the bona fide intent to and for the pur- 
pose of acquiring title to. it under either: the homestead or the pre-_ 


emption law. A mere occupation without such qualifications. and 


intent would not defeat the grant (Tarpey v. Madsen, 178 U.8., 215). - ; | 
If these facts are not shown it will be useless for the heirs to make — 


| any attempt to show that Bishop was qualified to make an entry 
‘because in the absence of a satisfactory showing as to Farnsworth’s 


settlement the land must be presumed to have passed to the company — 
under its grant, and Bishop gained nothing by his settlement, occu. 


_ pation and improvement. 


But if a satisfactory showing is ade as to: Ramanenits settle-, 


ment, then the heirs must show either (f) that the contract of pur- 


ae did not give such a proprietorship - of other lands as disqualified 


him from making a homestead entry, or (g) that he had resided upon 


_ the land. and otherwise complied with the requirements of the home- 


stead laws ‘for’ five years before he entered into that contract: 

Under a strict interpretation of the pertinent statute it is necessary 
for one seeking an entry under the. homestead laws to show himself 
fully qualified at the time his application to enter is filed;. but: in 


cases such as this one where the Government failed to. ponder it . 


possible for an applicant to make his filing and proof before or as 


~ soon as he had met all the other requirements essential .to a patent, 7 
he should be permitted to make entry on showing that he was quali- 
_ fied to enter at the time he did meet them; and disqualifications aris- 
ing after that time should not. be. counted ug him Parpey. we *< 


Madsen, 178 -U. §., 215). 


If, as.is said, ‘Bishop viene a. veidsnice on ‘is land in 1902 


and. resided on it and otherwise complied with the law until he com- 
pleted his five years in 1907, the entry should be allowed if it is shown 


entry and proof, — 


The decision lew is icordunelys SO modified as to ake it conform 7 


that he was then qualified, ana. if the land does not belong to. Perrin | 
or the company, regardless of the fact that he may after that time — 

-_ have purchased. other lands, because the Government by its failure to | 
_ survey the land at. an earlier date made it ney eee for him to make 


to the conclusions here stated, and the case is hereby remanded with. a 


directions that each. of the > contending pares. be furnished with a 
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copy of this decision. Bishop’s eis will be ilowed ample ane on 


within which to make the required showings and ‘serve notice thereof _ 


on Perrin, and he will be permitted to file such showings in re- 


— buttal erect as he may-care to make, and serve copies thereof on — | 


Bishop’s heirs. The General Land Office will upon receipt of such 
showings take such further and proper action in the case as the facts ~ 
“may warrant, but if the heirs fail to make any further showings, the 
- application to enter will be finally rejected and the case will be closed. - 
The decisions in the cases of Gallup v. Northern Pacific Ry. Co. and © 
7 Perry v. Central Pacific R. R. Co. are, in so far, and only in so 
far, as they are in conflict with ‘the vlews. pore e-expressed, her eby 
overruled. a ee <P 


———a 


IRRIGATION OF ARID LANDS IN NEVADA—ACT OF OCTOBER 22, | 
1919. | 


[Circular No. 666.] 


- Derarrent OF THE InTERror, a? 
oe GENERAL ‘Lanp OFficr,: 
Washington, D.C. , January 12, 1920. 


- ‘Reoisrurs anp Co Unrrep STATES bigs OFFIcEs, | Nevapa: 


The following instructions are issued under the provisions of the 

act of Congress approved October 22, 1919 (41 Stat., 293), entitled 
“ An Act To encourage the reclamation of certain iid Jands in the 
State of Nevada, and for other purposes.” , 


‘BENEFICIARIES UNDER THE “ACT. 


1. The act, as the title indicates, is limited in its operation to lands 
‘in the State of Nevada and is designed to encourage the development | 
and utilization of subterranean waters for irrigation purposes. It 
confers upon the Secretary of the Interior authority to. grant per- — 
mits to citizens of the United States, or associations of such citizens, 
giving the exclusive right to explore not to exceed 2, 560 acres: of 
Jand selected by them. 3 : oe, 
. The only qualifications provided in the act for persons - receiving - 
the benefits thereof: are that the. applicant, or each member of an — 
association of applicants, shall be a citizen of the United States; 
that he shall not be a beneficiary under any other application. or 


permit under this act for land situated within an area of 40 miles 


7 ‘square, and that he has not been a permittee- under any other permit 
- under this act, which has. been canceled for Pe to comply: with | 


~ its terms. | 
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"Married women, if their ieten is actual and bona fide, or the - 


same privileges as unmarried persons. A corporation is not-con- 
sidered as an. association of persons within the canine: and aoe 6a. Pe ae 


of the act. 
_A permit under the act is $ not ae apie bat the intekest of a, de. ; 
| ceased permittee will pass to his legal representative. — a 
‘The 40-mile square limitation.. is construed to miean “an area “of - 
| that extent in which the lands covered by a permit theretofore 
-. granted are in ‘the: approximate center; to avoid possible violation of 
| fis provision of the act, applicants fon more than one permit are ad- _ 
vised not to include:in their applications for additional permits any 


Jands within less than 20 miles of any boundary of the lands included 


In any. other application or permit. in” which the applicant is 
unter ested, | 7 | : 


; LANDS) suniecr ro ae ACT. 


“9, ince’ to i destonstsd ani made Saee: to. dipostion sade 
this act are those public lands which are unreserved, unappropriated, 
; nonmineral, nontimbered, and not known to be susceptible of. suc- 
cessful irrigation from any known source of water supply, at a rea- 
sonable cost. Lists will be furnished the registers and receivers of 
the different local land offices from time to time and. they will be 
advised of the dates. when the designations become. effective. | 


. “APPLICATION, . 


3. ‘Say qrualificdl eer ae to ering is cae andes the 
terms of this act should file with, the register and receiver of the 
land office of the district in which the land is situated, an applica- 
tion for permit, together with a corroborated. affidavit as to the char- 
_ acter of the land, and pay the filing. fee of 1 cent anacre Ee each acre 
of land aneolver? ae 
No blank fone will be ached But the application and affidavit . 


: may be cormbined. substantially as in Form A, printed at the end of.” 
' these regulations. Same should be filed 1 in duplicate and cover the 


| following points: | 
- (a) Name and post office address ot the applicant or. of each meme 


at pe of an association of applicants. i 
(b) Citizenship. If the applicant or each mismber ‘of the associa- 
tion of applicants is a native-born citizen of the United States, the -- 
-. application and affidavit must so state. If a naturalized einen the 
application should state the fact, and be accompanied, by a portified on 


- copy. (special form for land eases) of certificate of naturalization. ig 
At should be noted that unlike most public’ land laws, no aie my 
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| be initiated. under this nee by an alien who has omy, filed a declara- - 
tion of intention to become a citizen. 


(ce) Special requirements. —In accordance ith the specific require- 
ments found in sections. 1, 2, and 3 of the act, the application should 


~ ynclude an averment: that neither the bea Glicant nor any member. of 


an association of applicants has filed an application under this act for 
lands within an area of 40 miles square embracing the lands i in the © 


present application ; that no permit heretofore granted to him, or to. 


any association of which hé was a member has ever been pe ed for 
noncompliance with the terms and conditions of such permit; that. 
the application is honestly. and in good faith made for the purpose 


of reclamation and cultivation, and not for the benefit of any other . ; 


person or corporation, and. that he is not acting as agent for any per- 
son, corporation, or syndicate, to give them the benefit of the. land 
apphed for, or any part thereof, and that he will faithfully and hon- 
estly andeavor to comply with all the requirements of the act. 


(d) Description of tand applied for—\f the land is surveyed, it. 


should be described by legal subdivisions. If the land is unsurveyed, 


a it should be described with reference to locality, natural objects, and 
‘permanent monuments as fully and carefully.as possible, with such _ 


detail and precision that the boundaries and location of the land 
may be readily traced and ascertained; if the land is situated within 
a reasonable distance from a known corner of-the public land survey, — 
the course and distance should be given from such Government. cor- _ 


ts ner to a described point on the boundary of the land applied for; 


also, where practicable, the land should be described, as nearly as | 
‘can be, ascertained, in accordance with the leg a] subdivisions of the 
_ tegular extension of the Government survey over the land. . In this 


connection, all applicants for unsurveyed lands are urged to make a | : 


complete metes and bounds survey of the land applied for, with an 


accurate tie-line by. course and distance to. a Government corner, 


_ otherwise, with the large areas that may be embraced in applications 
under this act, it will be impossible to prevent. conflicts and conse- 
. quent, controversy and litigation. If impracticable’ to make such a. - 
survey prior to filing the application, it may be made later, and the 
descriptions in the application. and permit, if granted, may be 
amended accordingly. All corners of unsurveyed land selected should 
be marked with substantial post or rock monuments. — | 
~ All land applied for must be contiguous and situated in eaeonab Ly. 
| eens form; in the absence of special -or unusual conditions, an — 
application. for. land extending more than - miles in any one di- 
rection will not be considered acceptable. 

(e) Character of the land—This’ showing should: not only allege 
| a the land. applied for is “unreserved, unappropriated, nonmin- 
eral, nontimbered ee land of the United States in the State of 
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: N evada, not. known to. be susceptible of dneeestal irrigation ata rea- 

sonable cost from any known source of water supply,” but should = 
also include such .a complete. statement. of pertinent specific facts aso 

- will afford an adequate basis for classification and designation, such 


as (1) the lay of the land, siope; (2) whether timber, sagebrush, or 
grassland; (8) kind of soil; (4) altitude; (5) length of growing | 
season; - (6) rainfall and. distribution: thereof through the year; — 
(7) location with respect to any surface water supply for irr igation 2° 
(8) what is known as to underground water supply on the land or in. 

the vicinity; (9) whether land will mature crops by dry-farming _ 


methods; together with any additional facts having a direct or in- | 


direct bearing on the question of whether the land may properly be 

- designated, the. chances of successiul development, and the Bod faith. . 
of the applicant. | 
(f). Corroboration:-—If, at the fone of filing application, the ing 

has not been designated as subject to: the act, all that: portion of the — 

combined application and affidavit (Form A) relative to the char- 

acter of the land must be corroborated by two disinterested witnesses, 


- : having personal knowledge of the facts, substantially in the manner 


shown in Form B; or by a separate and independent affidavit con- 
taming an afirniative statement of the facts; but, if the land: is 
already designated. at. time of fling application, no corroborating 
- witnesses are required. = 
(g) V erification. —The spaneeun and cor ee fidavits. if - 
required, may be subscribed and sworn to before any officer author- — 
ized. to administer oaths and ae am official ale | 


ACT ION ‘ON. APPLICATION. 


ih Upon receipt 0 of. the papers, a pagistes and receiver. all care- 
fully examine the same and if found regular tr ansmit them to the ~ 
General Land Office for appropriate action. In case the land has 
- not been designated, the application will be suspended by the General 
Land Office until such time as it shall have been designated, or until. 
it shall have been determined that it is not of the character contem- 


plated by the act. If the land.shail subsequently be designated under © - 


_ the act, the application will then be approved and a permit issued, if © 
no good and sufficient reason for disapproval be then apparent; other- _ 
wise it will be rejected, subject to the right of appeal. - During the . 

term of Suspension, the land .will not be subicct: to disposal i In any 
way. , ah 
| CONDITIONS OF PERMITS, ~ 


OO Paes will be panes saiyk upon condition frat active oper a- 
7 “tions be begun- ror the Cyne of underground ° water within s1x 
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‘months fers date of approval and continued diligently i in good faith 2 


until water has been developed in quantity sufficient for the prac- 
ticable irr igation. of not less than 20:acres, or until the date of expira- 


tion of the permit; and if the permittee shall not continue such oper- _ 


ations in good faith and with reasonable diligence, or if he shall 


~ violate any of the terms of the permit, upon presentation of satis- 3 
factory pr oof thereof, the permit will be forthwith canceled and. he 9 


will not again:be granted: a permit under the act. The law author-— 
izes no extension of time within which to comply. wae the require- : 
_ ments of the permit. a 3 | 


"PROGRESS REPORTS. 


- 6. At or near the end of ie six months’ meniod: beginning with 
the date of the permit, and again at the end of the first year of the ~- 
life of the permit, if final proof of water development and reclama- 
tion has not been submitted, the permittee, or at least one member 
- of: an association of permittees, must file in the proper local land 
office a properly executed affidavit, corroborated by at least two dis- 


interested witnesses, having knowledge of the facts, ‘showing when... 


the work of exploration was begun, in what: manner and to what 
extent it has been prosecuted, and what results have been obtained... — 
This affidavit may be made before | any. officer authorized to admin- 

| ister an oath. _ | 3 | 


| Seneca FOR PATENT, - 

i (a) The sormictes is allowed two years fon the date of his 
‘permit in which to complete the work of exploration, and when- — 
ever he shall within that time satisfactorily establish that sufficient 
~ water has been discovered, developed, and made permanently avail- 


able to produce a profitable agricultural crop’ other than native ~ | 


grasses, upon not less than’ 20 acres of the land described in the 
permit, he will be entitled to patent for one-fourth of the land em- 


braced ‘in the permit. No mere perfunctory or questionable com- — | 


-. pliance with the law will be accepted. The best and only conclusive 
evidence of a sufficient permanent water supply to produce a profit- 
~ able agricultural crop is to produce it; hence, no patent will be 
granted until the full 20 acres have been’ cleared, leveled, ditched, 
plowed, fenced, and an agricultural crop actually: planted and 
raised by irrigation, all in accordance with good farming practice. 


The ‘wells, pumps, or other works and equipment for the develop- 


“ment and supplying. of water must be of a permanent and depend- 


able character, suitable for use year after year. A detailed state- 


: ment of costs of irrigation and production of oe from: such water 
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only will, be, required ; to this. end: peas speoline Soild be - 


kept. of such costs. No patent can be granted under the act if the 


- -eost of irrigation from the developed water supply is practically. 
prohibitive; the act requires a successful development and demon- _ 


_. stration of the use of subterranean ss as the pa condition 
ppreedon for patent. 7 


| (6) The land selected for p pubis shall ae in compact form. soe ee 
7 ing to legal subdivisions of the public-land surveys, if the land be~ 


surveyed. Tf the land be uwnsurveyed,-the- permittee may, at any 
time during: the life of his permit, apply to the United States sur- 

- veyor general for the State of Nevada, for a survey of the land for 
- which he intends to make. application foe patent. The surveyor gen- 


-- eral will thereupon make an estimate of'the cost and call on the © | 


permittee for a. deposit. of the amount of the estimate. If, the de- 


"posit made should prove insufficient,’an additional deposit. will be 


called for. If the applicant has not. ipken steps to procure a survey — 
before. submitting final proof, after final proof has been submitted 
and examined, if same is found aumpnrnes and acceptable, and in 
tended over the lands in Giscat call all be made on the permittee | 
to make the necessary deposit with the United States surveyor gen- 
eral for Nevada to-cover the cost of survey, in which case the issuance 
of patent will be suspended until the survey is made. and accepted. | 
Wherever practicable, such official survey will be an extension of 
the regular system of township surveys, in which case the selection 
for patent. must be conformed to the legal subdivisions of ‘such | 


a make 


(¢) The act coves that all entries made aid niente ued un- 
der its provisions. shall be subject to and contain a reservation 
to the United States of all the coal and other valuable minerals in 
the lands entered and. patented, together with the right to. DEcepeet 
for, mine, and remove the same. | 

ae d ) On the issuance of patent, the remaining area within the ere 
of the land embraced in the permit will thereafter: be subject to. 
entry and disposal-only under: the act of May 20, 1862. (Sec. 2289, 


U.S. Rev. Stat.), entitled “An Act To secure. horestends to actual a 


a8 settlers. on the public domain,” and amendments thereto, in areas 7 
- not exceeding 160 acres. 


PINAL PROGCF, = 


8. La cee proof. of the Tee develonient: and: aac 2 


‘a, ability of. sufficient water to justify patent, may be made by the per- 


mittee, or in case of his death, by his heirs, executors or administra- - 
Br or in case the permittee is an association of individuals, By any 
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member of such association at any time after such discovery and . 
development. as hereinbefore defined, but must be made within two 
_years after. the date of the permit; but an additional period, not to 


_ exceed one year, may, upon proper showing, be allowed within which aa 
to make the required proof of actual irrigation and cultivation. 


(6). When a permittee has reclaimed the land and is ready to 
‘make final - proof, he should: apply to the register and recelver 
for a notice of intention to make such proof. | This notice must con- . 


tain a complete description of the land, selected by him for pat- 7 


ent, and give the serial number of the permit and name of the 
caiman. It must also show when, where, and before whom the 
| proof i is to be made.. Four witnesces may Be named. in the notice, 


two of whom must’ be used in making. proof. Care should be eX- - 


- ercised: to select as- velitnesses persons who are familiar, from per- 
sonal. observation, with the larid in question, and with what has been 


done ‘by: the claimant toward reclaiming and improving it. Care. 


-shouldalso be taken to ascertain definitely the names and addresses 


-. of the proposed witnesses, so that ny may correctly. appear in the 


notice. 
— (¢). This notices must: " ablated once a week for fee: successive. 
weeks in a newspaper of established character and general circula- 
tion published | nearest the land, and it must also be posted: in a 
conspicuous place in the local land office for the same period of time. 
The permittee must pay the cost of the. publication, but it is the duty 
of registers to procure the publication | of proper final-proof notice, | 
and registers should accordingly exercise the utmost care in that _ 

behalf. The date fixed for the taking of the proof must be at least 30, ° 
- days after the date of first publication. Proof of publication 
must be made by the affidavit of the publisher of the newspaper 
or by some one authorized to act for him. The register will cha: 
to the posting of the notice in the local office. 3 

(Zz) On the day set in the notice (or, in the case of accident or 

unavoidable delay, within 10 days thereafter) and at the place 
and before the officer designated, the claimant will appear with two 
of the witnesses named in the notice and make proof of the reclama- 


tion of the land. The testimony of each claimant should be taken __ 


separately and - apart. from and not within the hearing of either 
his witnesses, and the testimony of each witness should be taken | 
-. separately and apart from and not within the hearing of either of. 
the applicant or of any other witness, and both the applicant and 
each of the witnesses should be required to state, in and as part. of - 
the final-proof testimony given by them, that they have given such © 
_ testimony without any actual knowledae of any statement made i any 85 4 
~ the any 8 either of the others. 3 | 
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—(e) Final proof may be made before the register wad receiver of. 


ee ‘the land district in- which the land is located, or. before a ‘United 


States commissioner, or a judge or clerk of a court of record, in the 


-. county or land district in which the land is situated. The only © 


' - condition. permitting the taking of such evidence: outside the proper _ 


land district is where the county in which the land is situated lies 


4 partly in two or more land districts, in which case such evidence may 
. be taken anywhere in the county. In case the. proof be taken out-_ 


; side the. county wherein the land lies, then, unless it was taken before. 


the proper register or receiver, the applicant or entryman must show. 


a by his affidavit that the qualified officer employed was the one whose | 


: place of business, en the land distrect, is nearest to or most accessible | 
from the land in question. F orms 2 final proofs will be a in 


~~ due time. 


7 CONTESTS AND PROTESTS, 


2. Conas atid protests 3 may be ‘made ‘against applications, -per- 
mits, and final proofs under this act, the same as other entries: or 
selections under the public-land laws, and.same will be disposed of 
“in. accordance with the Rules: of Practice so far as applicable. No 
preference right, however, can be gained by such contest or protest, 
but if successful, the entire area embraced in the permit will revert 
to the public domain and the land will be enone to the nappueele 
public-land laws. 


APPLICATIONS FILED PRIOR TO ISSUANCE OF REGULATIONS. 


10. As to applications! filed subsequent to the passage of the: ‘act We 
and . prior to the receipt. by you of these regulations, you were in- 


structed by telegr aph to receive and suspend same, pending receipt — - 


of regulations.. You will now take up and examine such applica- 


tions, and, if. for lands otherwise available, such applications: may 2° 


be placed of record and given a serial aanbee If such applications. 
conform substantially in all essential respects to the: requirements 


of these regulations, same will be transmitted to the General Land — - 


Office for further action. If such applications | are deficient in ma- 
terial requirements under these regulations, you will hold same for 


| rejection and mail the applicant a copy of these regulations, together 


‘with a notice that he will be given 30 days in which. to. file a satis- 


factory application. conforming: to the regulations. In case of con- . | 


es fliet, Cra will be evens in order of filing, as in other cases. | 
| | CLAY TALLMAN, © 
Conan | 
‘hoped: = < = 
_ ALEXANDER T. Voaer. SANG, 
First Assistant eee 
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| ee ae | Fort A. | | : 
; Appricatton FOR ‘Persrr, . 

(Act of Oct. 22, 1919—~41 Stat., 293.) s 

United States Land Off cena 4 

Serial Mimbo ee : 

| | Receipt Number__--2---- s 


APPLICATION AND AFFIDAVIT. 


Se Sy FN a ee ne a Se ee ee re ee 
: (Applicant must state whether | native born, or naturalized. See par. 3b.) _ 
citizen. of the United States, of the age OF 25, years, do hereby oe for 


a permit under | the act of October 22, 1919 (41 Stat. 293), to drill or other- 
wise explore for water beneath the saepace of the following-described ee in 
the copay of eee eae State of Nevada, to wit (see par. 3d) : 


le em es ee ee 


ee ee me me ee ne rr a er ee eee 


7 and in support of. this application ‘1 do solemnly swear that I have not-here- 
tofore been granted a permit. under this act within an area of forty miles 
. square, in the approximate center of which the land descr ibed in. this applica- - 
tion is located, and have no application: for such a permit pending at this 

time, except Permit No. Sate ISA WOU: OW ts ese apne ; nor has any permit, © 


a covering lands within the State of. Nevada, heretofore issued to me under this 


— act, been: canceled. for failure to comply with its provisions ; ‘that this applica- 
- tion is honestly and in good faith made for the purpose of reclamation and 
' cultivation, and not for the benefit of any other person, corporation or syndi- 
eate;. that it is my intention to begin active operations looking to the develop- 
ment of the subterranean waters of the lands. described within six montlis 
from the date of the approval of this application and the issuance of a permit, . 
and. to conduct such operations in good faith and with reasonable diligence | 
. until water has been developed in quantity sufficient for the ‘practical | irriga- -~ 
tion of not less than twenty acres of said land, or’ until the date of expiration — 
of the permit, unless it shall be sooner satisfactorily demonstrated that the 
development of subterranean water for irrigation of said land is impracticable ; . 
that I will honestly endeavor to comply. with all other requirements of the. 
act under which. this application is filed, and with the terms and conditions | 
of the permit if issued’; that the facts herein stated are based on my personal 
) knowledge of. the conditions obtaining with respect to the land herein de- ~ 
‘scribed and to the best of my knowledge and belief, said land is unreserved, 
| unappropriated, nonmineral, nontimbered, public. land of the United States, 
not: ‘known to be susceptible of successful irrigation at a reasonable cost from — 
| any known source of water supply ; that it. es aaa ec te ates eas 


a in a re ee eee ee me re a ee ie en er ee ee ey ee 


ec ce ns em rr re ir i re i re ee ee ee 


ee ee ee ee ee ee ee ee ee ee ea 
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"Subscribed and sworn to béfore me at my Office at ee ee 
POM on ead a eh = OOUNLY, within the manana land dis— 
.tiict, this _--- day of ~~, 192... - om a 


ey em ee ee er re i ee a ee ee ee a 


a bee rain. ). 


Form B.- 

’ CorroBoratine AFFIDAVIT. 
(Required only in eases. where land applied tor bas not been designated.) 
STATE oF | a ; | 
County of ——--- pee, ae, - 23 —— 7 
The undersigned citizens of __-____ ee ee eee Of vy eee san 
State of Nevada, being duly Sworn under: oath according to.law each ‘for himself 
and not one for the other, deposes and Says that he has. personally ‘exalnined 
the land described in the within application of. Ps ss its for a permit 
under the act of October 22, 1919 | (41 Stat.,.293), to explore for subterranean. 
.. waters on said land; that he has read the foregoing application and affidavit 


and knows the contents thereof, and that the same is LEMS to the best of his 
knowledge and belief. | : 


me ey ce ee te ee ee we ee ee ee ee ee ee re et ee 


rm ee sr es is ee ee ee 


| AN ACT To encourage the reclamation of certain arid lands in ane State of t Nevada, and 
: Ls for other a oe _ ‘ 


Be it enacted: hy the Sénate and House or Repr esentatives of the United 
States of America in Congr C83 assembled, That the Secretary of the Interior | 
is hereby authorized to grant to any citizen of the United States, or to. any — 
association of such citizens, a permit,- which shall give the exclusive right, for 


a period not exceeding two years, to.drill or otherwise explore for water beneath a 


the surface of not. exceeding two thousand five hundred and sixty acres of 
| unreserved, ‘unappropriated, nonmineral, nontimbered public lands of the United 
States in the State of Nevada not. known to be susceptible of successful irriga- 
-tion at a reasonable cost. from any known source of water supply: Provided, 
_ however, That not more than one such permit shall be issued to the same citizen 
or. the same association of citizens within an. area of forty miles square : And 
provided. further, That said land shall not be fenced or otherwise. exclusively - . 
-. used by the permittee except as herein provided: And provided further, That 
said land shall theretofore have been designated by the Secretary of the In- 
terior as subject to disposal under. the provisions of this act. : 
Src. 2. That the Secretary of the Interior is her eby autlior ized, on application | 


or otherwise, to designate the lands subject to disposal under the provisions of  _ 


. this act: Provided, however, That whete any person or association qualified to. 
receive a permit under -the provisions of this act shall make application for — 
such permit upon land which has. not been designated as subject to disposal. — 
under .the provisions of this act (provided said application is accompanied and 
‘supported by properly. corroborated affidavit of the applicant, in duplicate, - 
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showing prima facie that the land applied for is of ne character. ere : 
‘by this act), such application, together with the regular fees and commissions, ° 
shall. be received by the register and receiver of the land district. in which said : 


- Jand is loeated and suspended until it shall have been determined by the Secre- 


tary of the Interior whether said land is actually of that character. That. 
_ during such suspension the land. ‘described in the application shall not be dis-. 
posed of; and if the land shall be designated under this act, then such applica- 
‘tion shall be allowed ; otherwise it shall be rejected, subject to appeal. . 
Src. 8. That any qualified applicant for a permit under section 1 of this act 
shall file with the register or receiver of the land district in which said land is | 
located the application for such permit and shall make and subscribe before 
the proper officer and. file with said register or receiver an affidavit that such 
application is honestly and in good faith’ made for. the purpose of reclamation 
and cultivation aud not for the’ benefit of any other person or corporation, and | 
that the applicant is not acting as agent for any person, corporation, or syndi- 
cate in making such application, nor in collusion with any person, corporation, 
or syndicate to give them the benefit of the land applied for or any part thereof, 
and that the applicant. will faithfully and honestly endeavor to. comply with 
all of the requirements of this act, and’ shall pay to said register and receiver 
a filing fee of 1 cent per acre for each acre of land embraced in said applica- 
tion, and such applicant shall then be entitled to receive such permit after the 
lands embraced therein are designated as provided in section 2 of this act. _ 
 §re. 4, That such a permit shall be upon condition that the permittee shall 
‘beg rin operations for the development: of underground waters within six months » 


from the date of the per mit and continue such oper ations with reasonable dili- ee 


* gence until water has been discovered in the quantity hereinafter described, 
or until the date of the expiration of the permit. . Upon the presentation at any 
time of proof satisfactory to the Secretary: of the Interior that any permittee 
is not conducting ‘such operations:in good faith and with reasonable diligence, . 
or has violated any of the terms of the permit, the Secretary | shall forthwith 
eancel such permit, and -such permittee Snare not oan be tae a ee 
under this act. 

Src. 5. That on- establishing at any time within two years from the anes of 
the permit to the satisfaction of the Secretary of the interior that underground 
waters in sufficient. quantity to produce at a profit agricultural crops other than 


native grasses upon not less" than twenty acres of land.has: been discovered and 


_ ‘developed and rendered: available for such use within the limits of the land 
embraced in any permit the. said permittee shall be entitled to a patent: for one- 
_ fourth of the land embraced in the permit, such area to be selected by the per- 
‘mittee: in compact form according. to the legal subdivisions of the publie land 
surveys. if the land be surveyed, or to be surveyed at his expense under rules: 
‘and regulations established by ks euathcly of the: Interior if located on un-. 
surveyed land. | fe ore: | 
- Src. 6. ‘Fhat the remaining area within the limits of the land embraced in any 
_ such permit shal) ther eafter be-.subject to entry and disposal only under “ An 
‘Act to secure homesteads to actual. settlers ‘on the public domain,” approved May | 
20, 1862;. and amendinents thereto, known - -as the one-hundred. habe ca -acre. 
homestead act. =) a 
‘Src. 7, That the receipts senna from the. ea of lands. miles fhe: pro- 
visions. of. section 6. hereof shall be paid into, reserved, and. appropriated as a 


part of. the reclamation fund created by. the act of cee ess. approved J une 17, ~ 


1902, known as thé reclamation act. | 
| - Sue. 8. That all entries made and patents issued. under the provisions of this | 
act shall be subiccs to and contain a reservation to the United States of all the 


~ 
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. coal and. other valuable. minerals in the lands so entered and patented, together 
with the right to prospect for, mine, and remove the same. _ The coal and other 
valuable mineral deposits in such lands shall be subject to disposal by the United |. 
“ States in accordance with the provisions of the coal and mineral land laws in. 
_ force at the time of such disposal. Any person qualified to locate and -enter 
the -coal or other mineral deposits, or having the right to mine and.remove the _ 
sume under the laws of the United States, shall have the right at all times. to- 


enter upon the lands entered | or patented, as. provided by. this act, for the purpose 


of prospecting for coal or ‘other. mineral therein, provided he shall not injure, 
damage, or destroy the. permanent improvements of the entryman or patentee, 
and shall be liable to and shall compensate the entryman or patentee for all. 
damages to the. crops: on such lands by reason of such prospecting. Any person. : 
who has acquired from the United States the coal or other mineral. deposits. in 
any, such land, or the right to mine or remove the. same, may reenter and 
occupy so much of the surface thereof as may be required for all purposes rea- 
-sonably incident to the mining or removal of the coal or other minerals, first, 
upon securing the written consent or waiver of the homestead entryman or. 
patentee; second, upon payment of the damages to crops or other tangible im- 
provements to the owner thereof, where agreement may be had as to the amount 
‘thereof; or, third, in lieu of either-of the foregoing provisions, upon the execu- 
tion of a good and sufficient bond or undertaking to the United States for the - 
use and benefit of the entryman or owner of the land, to secure the payment of . 
such damag ges to the crops or tangible impr ovements of the. entrymen or. owner, 
as may be determined and fixed: in an action. brought upon the bond or under- 
taking in a court of competent jurisdiction against’ the principal and sureties 
thereon, such bond or undertaking to be in form and in accordance with rules 
and regulations pr escribed by the Secretary of the Interior and to be filed with 
-and approved by the register and receiver of the local land office of the district 
wherein the land is situate, subject to appeal to the’ Commissioner of the Gen- 
eral Land Office: Provided, That all patents issued for the coal or other. mineral | 
deposits herein | yeserved shall contain appropriate notations declaring them to 
be subject to the provisions of this act with reference to the disposition, occu- 
pancy, and ‘use of the surface of the land. 

Sec. 9. That the: Secretary of the Interior is. authorized to Speeueribei the 
necessary and proper rules and: regwations and to do any and all. things 1 neces- 
sary to carry out and accomplish the purposes a this act, 

Approved, October 22, 1918, ; 


- aay v. SNOWDEN, — 
“Devided January 12, 1920, 


HoMEsTEAD APPLICATION —SEGREGATIVE EFrecr. 


A homestead application filed, for land subject thereto, accompanied by the 
required showing and payment, has the segregative effect of an. entry, _ 
and when allowed ail rights thereunder relate back to date the application 

was filed. | 


VocEnsane, First Assistant Secretary: 


‘Hillery S. Rippy has appealed from a decision of the Gomme 
' gioner of the General Land Office dated May 21, 1919, rejecting his » 
| / -115594°—vor 4720 —21 
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| application to inake an aa cena entry whaler the stock- raising | 
homestead act for W. 4, Sec. 9, T. 33, S. ,R. 55 W., 6th P. M , Pueblo, 
Colorado, land district. : | 
The application and petition for ieacdony were filed September : 
_ 4, 1917, at which date his application (033164), filed ae 12,:1917, 
46 make entry under the enlarged homestead act for E. 4, See. 9, 
‘said township, had not been allowed. The latter application was for 
a second entry under the act of September 5, 1914 oe Stat., 7 12), : 
and was not allowed until October 20, 1919. r 
All of said Sec. 9 was designated ‘iden the stock-raising act, on 
- Rippy’s petition, May 11, 1918, effective June 10, 1918. _ 


It was because Rippy’s application under the enlaceed homestead. a 


act had not been allowed on September 4, 1917, that the application — 
in question was rejected. On March 28, 1919, the local Officers © 
inadvertently allowed the appear of Yvetta M. Snowden, filed 


August 1, 1918, for said W. 4, Sec. 9, as additional to her entry inder = 


the enlarged howeuead act, made September 1, 1916, for lots 3 and 4, 
S. 4 NW. i and SW. } , Sec. 4, said fowantipe. The’ laacaacen 
: ander the ste na ant of the land embraced in Snowden’ s- 
original entry became effective December 20, 1918. 


While Rippy had no original entry of record when the seule 


- in question was filed, he had on file an application. which segregated 


the land as empl: as an entry, since it was later determined that | 
he was, on the date of its filing, qualified.to make a second entry. 


~.. Under eae circumstances, all. rights under the entry relate back to 


the date the application was filed, and it must be held that he was 
qualified to make an additional Stock-raising entry on September 4, _ 
1917. To hold otherwise would be to render his status and his rights 


dependent upon the delay incident to the transmission to and con- - | 


sideration by the Commissioner of the General Land Office of his. 
application for second entry. In Charles C. Conrad (39 L. D. , 482), | 
the Department held, in substance, that an application to enter is 


an entry when econ nned by the required showing and payment, 
if the land is subject thereto; and it is believed that the principle 


announced in the Conrad-case is entirely pertinent. here. 
Accordingly, the decision appealed from is reversed and the con- | 
flicting applications will be adjudicated by the Commissioner of the 
General Land Office in accordarice with the pon of section an 
of the stock- “raising homestead act. a 
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| | _ EDWARD CHRISTOPHERSON, 


Decided January 55, 1920. 


2 TowNsITE Serrmn—Act 0 or MArRcH. 16, 1912—Prevenence Ric, | 


The preference right accorded by the act of March 16,-1912, to’ certain seitions 


does not contemplate residence, but actual occupation in good faith for town-. 


site purposes; and the oper ation ve a warehouse is occupaon within the 
Meaning of that act. : 


| Vooursana, First Aesaione Secretary: 


Edward Christopherson has appealed fr om a djeaaon of the oe | 
missioner of the General Land Office, dated May 12; 1919 , holding for | 
~ cancellation his town lot entry for lot 6 of block 32 in the t townsite of. 
Port Angeles, Washington. : : pot 2 
| Said townsite was created 1 in 1863 Bre the Mer now embodied i In| 
sections 2380 and 2381, Revised Statutes. On February. 25, 1864, the 
local officers were directed to reserve from sale all-of urban block 32 
in said townsite. The block was designated “U. S. Reserve” on the 
diagram sent for use in connection with the sale of lots. On May 15, 

- 1893, an Executive order was issued reserving the entire block “ for 
J facare: needs of the Custom Service of the United States.” On 

ey. ae anuary 30, 1902, with consent of the Secretary of the Treasury, this . 
| Department granted permission to the Secretary of Agriculture to 


*_ erect a storm-warning tower on lot 1 in said block, and reserved the 


‘lot for said purpose. By act of March 16, 1912 (37 Stat., 74), it was. - 
provided: © 3 a ns oar _ . 

| That the Seeretary -of - the Interior be, and he is hereby, authorized and 
directed to cause the reappraisement at their actual cash value of blocks num- 
pered 32 and 53, and the west 450 feet of suburban lot numbered 26 in the 


a Government town site of. Port Angeles,’ or any subdivisions thereof, in the 
_ State of Washington, and all of said lands, not required for the use of the 


. Government, SO reappraised. to be subject to sale at not less than the re- 
appraised price, under such rules: ‘and regulations. as the. Secretary of the 
Interior: may prescribe: Provided, however, That any settler who, prior to 
of anuary 1, 1910, was in actual occupation of any portion or: subdivision of 
| such lands in good faith for town-site purposes shall be entitled to a patent 
~ for the lands so occupied and to own the buildings and improvements.thereon _ 
upon payment to the Government. of the appraised’ value of the land, not 
taking into consideration the value of any buildings and improvements thereon: 
And provided further, That the right of any such actual settler must be exer- 
—eised within ninety days: after the reappraisement herein provided. for shall — 
have been approved by the Secretary of the Interior: And provided further, 
- That any such settler not exercising. the right herein granted shall have the 
| right’ for a period of thirty days after the expiration of said. ninety days to 
remove his buildings from said premises occupied | ‘by him. . 


By Executive order of December 12, 1912, as modified by ‘Execu- 
tive order of April 21, 1918, there were reserved for the use of the 
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| esse: Department lots. 6 .to 15, inclusive, and for the use bot the | 
“Agricultural Department, lots 1, 16, and. 17 in said block 32. 
It was provided by the act of Aoi 4, 1918 (40 Stat. , 502) 2 


That all lots in block 32, in the city of Port Angeles, State of Washington, 
now reserved for Government purposes under an Act entitled * An Act pro- 
viding. for the reappraisement and. sale of certain lands in the town site of 
Port Angeles, Washington, and for other purposes,” approved I Mar ch 16, 1912, 
except lots 1, 8, 9, 10, 16, and 17, shall be disposed of under and pursuant to 


. the provisions of said act of March 16, 1912, and the Secretary of the Interior a 


is hereby directed to proceed at once to carry out the pr ovisions of this Act. 


On October (1: 1918, within ninety days after the approval of the - 
reappraisal diectad by the act of March 16, 1912, supra, Chris- _ 


topherson applied to purchase lot 6 of said block 32, alleging thathe = 


had settled upon said lot prior to January 1, 1910. “After due notice, 


final proof was submitted December 20, 1918, and final certificate 


issued three days later, upon payment ee the appraised Pues $500. 
In his proof Christopherson testified : — 

L purchased the building. on said lot in 1907 and have occupied it as a _ware- 
house ever since. [I never used the building as a residence. | 

The decision appealed from held, in effect, that one who did not 
reside upon the lot sought to be purchased was not. entitled to a 
preference right of purchase. | 

The regulations under said act. of March 16, "1912, approved by 
- the Department May 31, 1918, > prescribed that pr oference- ce claim- 
ants must show—., ha 
the applicant's exclusive possession wrid ocenpation in good faith for townsite 
purposes prior to January 1, 1910. . 

Neither said regulations nor the act conaedl thereby cecuited 
one who claimed the right to purchase a lot should show that, he 
resided thereon. Such preference. right was limited by the act to 
“any. settler who, prior to January 1, 1910, was in ous occupa- 
tion * * * in good faith for cowinita purposes.” Hence. the 
only question to be determined is whether the operation of a ware 


house’ was a townsite purpose. . ‘And the Department is .of opinion | - 


that the question should be answered in the affirmative. The act is 
of a remedial character, and should be construed liberally. Had 
Congress intended that. the preference right to purchase should be 
limited to those who had been prior to January 1, 1910, actually 
| residing on the land, such intention would doubles. have pee ex- 
_ pressed in language different-from that used. | 
The decision appealed from is reversed, and patent will i issue in 
the absence of objection not now appearing. — ee 
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FRED B, ROGERS | 


Decided January y 15, 1920. 


| Sorprers’ Apprrtowat-—Honorante DiscHrce—SUBSEQUENT DrsERrron. 

OA soldier, honorably discharged, who reenlists and later ‘terminates that 

military service by desertion, is not deemed to be “ honorably discharged ” 
within the meaning of section 2304 of the Revised Statutes, hence no right 
under. section 28307 can be based upon his service. | : 

- DEPARTMENTAL DECISION. DISTINGUISHED. 

‘Leroy Moore (40 L..D., 461), distinguished; 


 Vocrtsane, First Assistant Secretary: 


‘February 18, 1919, Fred B. Rogers filed spplication to mee under 
section 2307, Revised Statutes, the W. 3 SE. 4, Sec. 7, T. 32 N., R. 63 
W., 6th P. M., 80 acres, Douglas, Wyoming, land. district. ‘This. 
application 1 is based: on an assignment of 40 acres of the alleged 80-.— 
acre right of John W. Moore, and the assignment of 40 acres of © 
the alleged 80-acre right of Edward M. Pierce: | A 

The right of Moore is based on the military service of J ae WwW. 
Moore in Company F, 11th Regiment, Wisconsin Infantry, from 
October 10, 1861, to January 5, 1865, and on homestead entry No. 
8053, made by J ohn W. Moore at Fort Dodge, Iowa, February | 2,.1871, 
for. the SW. + NE. d and SE i NW 3 z, Sec. 20, T. 89 N., R. 30 W., 
5th P. M., 80 acres, which: was canceled on relinquishrnent Neca: : 
G6, 1871. This right. was sold by Emma:Moore at Manson, Iowa, De- 
‘cember 14, 1918 ; and no objection to the legality and. sufficiency of 
this right is rail by the Commissioner. 

The alleged right of Pierce is based on military service of Edward 
M. Pierce in Company B, 89th Regiment, New York Infantry, from 
November 22, 1861, to October 9, 1862, and on a homestead ay. 
later made by Edward M. Pierce and abandoned: | | 

June 12, 1919, the Adjutant General of the United. States Amy | 
- reported that this soldier was discharged from his military ‘service in 
-. the 89th Regiment, New York Infantry, October 9, 1862, on surgeon s 

certificate of disability, wherein it was’ stated that the soldier “is 


unable to march, can not stand the slightest fatigue and is. continually - 
on the sick list”; also that he was a little over 16 years of age and 


wholly incapable of performing the duties of a soldier. No other 


military service was alleged by the applicant. June 27, 1919, the | 
- Commissiorier of Pensions advised the Commissioner of the Gener al 
- * Land Office that in addition to the military service above mentioned — 


it was shown by the records of the Pension Bureau that said soldier, 
Edward M. Pierce, died September 17, 1907; that the claim for pen- 
sion of Matilda Pierce as his widow, analer the act of April 19, 1908, 


was rejected July 24, 1908, on. the peoand that said soldier jecerted a 
_ from his last. contract of ser vice during the Civil War in Company a 
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G, ist New York Veteran Volunteer Cavalry, and was never honor- 
_ably discharged therefrom. | 
_. Further call was made upon the Adjutant Gaal J ‘Jaly 19, 1919, 
inviting. attention to the above information received from the Com- 
missioner of. Pensions, and July 24, 1919, the Adjutant General re- 
ported that Edward M. Pierce, Company G, 1st Regiment, New York _ 
_ Veteran Cavalry, was mustered into the service for three years Octo-_ 
ber. 10, 1863, and deserted as a private on March 18, 1865. % 

~ Anneuct 5, 1919, the Commissioner of the General ‘Teed Office held - 
that the soldier, Edward M. Pierce, having deserted from his last 
enlistment, is therefore not shown to Bae been honorably discharged, 
and rejected the application. under consideration “for the reason — 
that no soldiers’ additional right exists in the name of Edward M. 
- Pierce, and the assignment of his widow does not convey any such - 
right.” : 

From this decision appeal hae been taken to the Department. = 
It. has been held by the Department that the right of. an. enlisted. 
man, who was hénorably discharged, to an: additional entry under 
- section 2306 of the Revised Statutes, is not affected’by the fact that 
he deserted from-a prior enlistment (see case of Leroy Moore, 40 
LL. D., 461), and it is argued in support of this appeal that Pierce, : 
having once been honorably discharged, is entitled to an additional — 
entry, notwithstanding the fact that he deserted from his second en- 
listment. No such holding has ever been made by the. Department, 
and upon careful consideration of the question presented the Depart- 
ment is of the opinion that the right to additional entry. must be 
based upon an honorable discharge, terminating the military service | 
of the’soldier. .It is logical and reasonable that the second faithful . 
service with honorable discharge may condone fault in connection | 


with an earlier service, but no such holding can be made where de- 


fault occurred inthe second and last service of the soldier, thus termi- - 
nating his military service without honorable dischar ge. 
The. decision appealed from is affirmed. | 
| JAMES: MORRIS. 
Decided Janwary 20, 1920. 





WrrrpnawAt—SErrieMEnt—ASSERTION | OF CLAIM Wrraw THREE. ‘MonrHs. 
While a withdrawal under the act of June 25, 1910, reserves the land from 


settlement and entry by: ‘all except those coming within the proviso thereto, | 


-it is-not such an “adverse claim” as will defeat an application by one | 
who has maintained settlement to date of filing, even though more than. 
. three months have elapsed. from the date such settlement right might have 
. been made of record in the form of an entry. | | . i ; 
Voartsane, First Assistant Secretary: 7 7 
| The appeal. of James Morris from a decision of the Coinmnsonee | 
of the General Land Office, dated July 19, 1919, presents.for adjudi- 
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cation. the auction whether a withdrawal under the act of June 26, 7 
1910 (36 Stat., 847), is an adverse claim sufficient to defeat the appli- | 
cation of one who had settled on the land long prior to the withdrawal - 
and had continued to reside on the land but had failed to make appli- 
cation for entry within three months from the filing of the. plat of - 
survey in the local office, | 
- The plat of survey of T. 5 S., R. 10 B,, N. M. M.. was filed 3 in the. | 
Roswell, New Mexico, land office on J canes, 10, 1918. Prior thereto, 
~ by Executive order of April 28, 1917, Public Water Recrve No. 50 
was created, embracing all meee Tpane within one-fourth mile: of 
- Red Lake, in said township. | The withdrawal was modified by Execu- 
- tive order of eo to ees SE. 4, Sec. 22, SW. 4, meee 
23, N.4 NW. 4 E Sec. 26, and N. 4 N.E. 4, Séc. 27, said township. | 
On J anuary 11, 1918, said Morris applied (0427 66) to make entry 
- under the enlarged honestend act for SE. 4, See. 22, and SW. 4 1, Sec. 
23, said township, alleging that he had residéd on the land since Sep- 
tember’ 9, 1909, On the same day he also applied (042767 ) to make 
an sdditional anes under the stock- -raising homestead act, for NW. 4 
Sec. 26, and NE. 4, Sec. 27, said township. The local officers a 
jected application 042766 becaied the land was embraced in said pub- 
lic water reserve and because it had not been designated as subject 
to entry under the enlarged homestead act. The application for-ad- 
ditional. entry. (042767) was-rejected because the land described - 
therein was partially within said public water reserve and because 
appheant had no original entry-as the basis for an additional. 
_ Under date of February 20, 1918, the United States commissioner. 
_ before whom Morris | exsented his applications forwarded to the 


Commissioner of the General Land Office the notice which Morris | : 
had received from the local officers réjecting application 042766, and oar 
inquired: if Morris’s settlement prior’ to withdrawal was not pro- 


tected. The Commissioner of the General Land. Office answered the 


inquiry by stating that Morris should file an affidavit: as to his set-_ - 


tlement. Such an affidavit was filed.in the local office on. March 20, 
1918, whereupon the local officers. forwarded all the papers to Hig” 
| General. Land Office. No action thereon was taken, and on October 


18, 1918, Morris filed a new application (04467 5), ‘describing SW.i 


SW: 4 4, ae 23, E. 4 SE. $ and: SW. 4+ SE. 4, Sec. 22, said township, - 
’ alleging settlement « on the land since 1909. Said application Was ac- 
companied by a letter signed by: Morris, as follows: 


Find inclosed. check | for 716, for application for 160. Please return amount 
‘due on previous application for 320, and 320 additional, 44, 


The letter was treated as a. withdrawal of the two prior applica- 7 | 


: tions, and the moneys tendered therewith were returned to. oeEno 


- 
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The local officers rejected i 044675 for sonfiet with said. 
public water reserve, and the Commissioner of: the General Land — 
Office, 1 in the decision appealed from, after setting forth the provi- 
sions of the act under which the public water reserve was created, 
held that. the withdrawal operated as an adverse claim and. attached 
upon. applicant’s failure to assert his settlement right within three 
months from the filing of the plat of survey. oe? . 

After field investigation, a.special agent of the 6a Land Office 7 
reported under date : of March 31,.1919, that: Morris had. resided | 


| continuously on the land described i in application 04467 5 since Sep a 


tember 9, 1909. 

The act of June 25, 1910, supra, saeies which the confiting water 
reserve was created, provides: | 
| That there shall be. excepted from the force and. effect of any withdrawal 
made under the provisions of ‘this act all lands which are,:on the date of such | 
withdrawal, embraced in any lawful homestead or desert-land entry. theretofore . 
- made, or upon. which any valid settlement has been made and is at said date 
being maintained and perfected pursuant to law; but the terms of this. proviso 
shall not continue to apply to-any particular tract of land unless the entryman 
or. settler shall continue to comply with the law under which the entry or 
settlement was. made. — 3 : 


‘The Department has never sanctioned the theory ‘on nach the 
affirmance of the action of the local officers was based. In Moore »v. 
Northern Pacific Ry. Co. e¢ al. (43 L. D. , 173), it was said (p. 174): 


In this connection, the Department deems ‘it proper to advert to the impres- 
sion, apparently widespread in the minds of public-land claimants and: their 
— counsel, that a homestead settler upon public lands forfeits the right thereto 
acquired by settlement, unless-he files homestead. application for the land within 
three months from the date of settlement, or, where the tract is urisurveyed, 
within three months from “the date of the filing of a plat of survey in the 
loeal office. This is not the law. The prefer ence right conferred | upon a settler. 
by section 3. of the act of May 14, 1880 (21 Stat., 140), is an extension to 
homestead settlements of the provisions of section 5 of the act of March 3; 
1848 (5 Stat, 620). This: right was long ago defined by the Supreme Court 
— Of the United States, in the case of Johnson v. Towsley (18. Wall., 72), as a 
preference right, which, as to a. subsequent settler who asserts his right, ‘is , 
waived by the first settler who has Beco to do so within the ime Re aeuenan ae 
Inthe Maye. 8 EE cos . | 

_ While’ a settler may lose his preference, over other settlers, by failure. to 
comply with the requirements of the act of May 14, 1880, supra, his right to 
the Jand acquired by settlement thereon, was not created by that act but has - 
been recognized: by this Department and the courts Ae the beginning of the 
Government. a . 


A withdrawal under said act of June 25, 1910, reserves the land 
from settlement and entry thereafter. by all except those who come 
within the proviso heretofore quoted, but it. is not such an “ adverse 


is -elaim,” within the meaning of the decisions of the courts and the 


Department, as will defeat an application by one: whose settlement | 
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has. been. maintained until the date of his sicarion even though 
more than three months have elapsed from the date such setilémen® 
right might have been made of record in the form of an entry. In 
this connection, see State of South Dakota v. Thomas (35 L. D. ie) | 
and Wilson ». State of New Mexico (45 L. D., 582). 

However, even if the law were as:held in the deca ok: appealed 
from, it could properly be held that Morris did assert his claim in 
apt time. The local officers failed to advise him as to the extent he 


was entitled to make entry under his settlement, and there was no - - 


action taken on his informal appeal during the almost seven months | 
it was on file in the General Land Office. “Acting on such advice as | 
was available to him, Morris. filed the application now in question, 
which it would have been proper to treat as an amended application, 
- Applicant’s allegation of prior settlement having been verified by. 
a field investigation, no good reason exists why his application should 
not be allowed. It 1s SO b.Oreered, the decision appa from. being — 
reversed. : 3 | | 


HELEN G. RANKIN. 
| Decided January 20, 1920. 


Wind pe kee OF TONE 25, 1910. 


As there was ample power in the Executive to make withdr awal or reserva- 
tion of public lands for public use prior to the passage of the act of June 
. -25, 1910, such withdrawals theretofore made were not “revoked or made :: 
- ineffective by that act. a eK 7 “ae! 
WITHDRAWAL—COAL ENTRY. , : 
As coal is-not a “ metalliferous mineral,” the. provision. of pe act: of: June. 
25, 1910, as amended August 24, 1912, that lands withdrawn thereunder | 
_ * shall at all times be open to. exploration, discovery, occupation and. pui- 
chase under the mining laws of the United . States, SO far as the same 
: apply to metalliferous minerals,” does not authorize the. allowance of a 
. coal entry for land SO withdrawn. 
- WirrprawaL—Nationar Forests. 


- While. the act of June 4, 1897, provides | that mineral ands in any cores 


reservation: shall. continue to be open to location. and entry under the. 7 
mining laws, yet this does. not pr event withdrawal or reservation from any .- 


‘and all form es private appropr iation, and devotion of the jJand to publie | 
— use. . : 


VoGELSANG, Fi irst Aasisians Weiihstai 


This-is an appeal by Helen. G. Rankin fiom secs of March 14, “ . 
1919, by the Commissioner of the General Land Office aflirming ‘he 


: / | action of the local. officers and. holding for rejection her coal declara-. - 


tory statement filed at the Yakima, Washington, land oftice October : 
8, 1918, for the SW. 4, Sec. 28, T. 19 N., R. 16 E., W.M,,; because of 
| conflict with: an-existing withdrawal foe. a ranger stations Sie 
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The withdrawal. in question was as. by the Commissioner? Ss 
letter of October 22, 1908, approved by the Department on the same’ 


date, which - withdrew eid tract “from appropriation and. use. of 

all kinds under public-land laws ou iee to prior valid adverse claims 
for use as an administrative site” in the Rainier National Forest. 

It is urged in support of the appeal that the said withdrawal was 


without authority of law and that even if lawfully made, it does not 


‘prevent coal entry thereof, as mineral lands, Including coal, within 
_ any forest reserve are sah iect to entry under the mining lowe. It 3 is 
_ further stated: 


| That the said tract of land described in and covered 1 by the appiteation herein 
: referred to is entirely separate and isolated’ from the Rainier National Forest 


‘and constitutes a tract of 160-acres situate about two miles from the boundary ~ 


of said reserve proper and is used for a ranger’s station. That the administra- 
tion of. said forest reserve can be as properly and as conveniently exercised 
without as with said land ‘herein referred to, and the said tr act can and should 
be. eliminated: from said forest reserve. 


The Department of Agriculture has reported to this Deparetiaat 


with reference to this claim that said tract is necessary as an adminis- - 


trative site and that about. $1, 500 have been expended by the Govern- 
ment in improving it for that purpose. 


‘This withdrawal was made prior to the date of the act of June : 


| | 25, 1910 (36 Stat., 847), but there was ample power in the Executive 
to make withdrawal or reservation of public lands for public use 


prior to said act and withdrawals theretofore made were not revoked . 


or made ineffective by that act. Furthermore, such power extended 


_ to mineral as well as nonmineral lands. See United States ». Mid- 
west Oil Company (236° U. S., 459) and United States ». Hodges — 


et ua, (218 Fed. Rep., 87). In the latter case it was said : 


However, .if the withdrawal, when: made in 1908, was a nullity for want of _ 
‘authority, such authority was expressly conferred upon the President: by act. 
June 25, 1910, c. 421, 36 Stat., 847 (Comp. St. 1913, Sec. 4523). And the con-- 


tinuous recognition and maintenance of the withdrawal by the Departments ad- 
ministering the public domain as the representatives: of the President, and 


~ presumably by his direction, in legal effect rendered it valid by renewal or rati- a 
‘fication on and after the: date of said act, even as though then expressly re- .~ 


newed or made. ; 
*. But even if this reservation were rene as effective only under 
the terms and restrictions specified in the said act of June 25, 1910, 


“as amended by the act of August 24, 1912 (37 Stat., 497), the lend 


‘would not be subject to coal entry,.as that act, as ‘amended, does not 
allow coal entry of lands so withdrawn, but er ae Py 


chat. all lands. withdrawn under the provisions of this act shall at all times | 
ibe open. to exploration, discovery, occupation, and purchase under the mining 


Jaws of the United States, so far as the same apply to metalliferous minerals. 
Coal is not a. metalliferous mineral and therefore does. not cond 
within the a ae mentioned. : ‘While the act of June 4, 1897 20 


Sa an 
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- Stat. , 36), provides that any. ineral lands in any forest reservation 


. shall continue to be open to location and entry under the mining laws, 


yet this did not prevent withdrawal or reservation. from all and any 
form of private appropriation, and devotion of the Jand to public use. 
In other words, it is not the forest reservation. proper which excludes 
this land from entry under the coal-land law, but the further with- 
drawal and reservation for definite use by the Government for an 


-. ‘administrative site. -A distinction between these two classes of reser- 


_ ‘yations has been clearly recognized by the Department. Thus in 36 
_ L. D., 314, it was held that the prohibition contained in the-act of 
March 4, 1907 (34 Stat., 1256, 1271), against further creation or 
enlargement of. forest reservations In certain oa a by act 
of Congress. — S Se ics | 

_ should not be enlarged: by ‘construction ie include a prohibition . against the 


. _ exercise of the. recognized power of the Executive to set apart: porione of the 


public land for a public use. a 
_ Likewise it was held in 35 L- D., 262, that fis provisions “ot the act 
of. June 4, 1897 (30 Stat., LL, 35, 36), against inclusion of mineral 
lands in foros eoanon mad providing that such lands should” 
continue to be subject to exploration and entry under the mining ~ 
laws, did not prevent reservation of a tract therein for an administra- 


tive site if at the time of such reservation the tract. was not of known — - 


- mineral character, and could properly be retained for that purpose 
even though mineral therein be later discovered. Since the date of 
_ that decision the position of the Government has been strengthened © 

7 by statutory authority contained in the act of June 25, 1910, supra, © 
in so far as lands containing other than metalliferous minerals may 
be concerned; and also. by the decision in the Midwest Oil Com- 


pany aed supra, at least as regardé withdr ayes made prior to. said Pat 


act. 
_ The decision appealed from i 1s held to be correct ond i is accordingly 


ae afirmed. 


——aw 


-ENIGHT PLACER ‘MINING ASSOCIATION. v. HARDIN, 
Decided January 21, 1920. en 


, Krowa, Comancue, ‘Apacte AND “WICHITA Lanps—Acr OF Jury 17, 1914. 


- The act of July 17, 1914, providing for: agricultural entry of lands -with- “hs 
drawn, classified, or reported as containing phosphate, nitrate, potash, oil, 7 


“gas, or asphaltic minerals, has no application to lands within the former’ — | 


= Kiowa, Comanche, Apache and Wichita reservation, which have been at all : 
times: since: opened to- om subject. to ispesiiien excligiialy under non- 
mineral laws. sa 


7 Vocursane, First Aiestint Secretary : 


‘This is an appeal by the Knight Placer Mining: hse een fr nd os 
| ne decision of the Commissioner of the General Land Office of ee 


~~ 
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12,.1919, dismissing its protest. against the issuance of eatents oncash ~ 
purchase 08388 of J. G. Hardin under the provisions of section 17 | 
of the act of June 30, 1913 (88 Stat., 77, 93), for lot 5, Sec. 15, lots 
‘1 and 2, Sec. 22, anil 167. 2, and 3, See 23, a 58., ‘R. 13 W., I. M, 
Guthrie land districk: ences | 

~The tracts. described are a part of the area eden: to the’ ‘waited 
- States by the agreement by and between the United States and the’ 
- Kiowa, Comanche and_ Apache Indians which agreement | was. 

‘amended, ratified and confirmed by the act of June 6, 1900 (81 Stat., 

— 672), and constitute also a portion of the 480,000. acres of eraving 7 


land set apart for the common use of said Indian tribes pursuant to 


the provisions of Article ITT, section 6, of said act. , 

By the provisions of the act of June 5, 1906 (34 Stat., 218), that 
_ portion of the act of June 6, 1900, supra, directing the setting apart. 
of 480,000 acres of the ceded area for the common use of said Indian — 
fibesi ae grazing land was repealed: and the area was directed to be 
opened to settlement by. proclamation of the. President and disposed 
of upon sealed bids or at public auction’ at the discretion of the Secre- 


_ tary of the Intérior to the highest bidder under the provisions of the 


homestead law, ad allotments had been made therefrom to certain 
Indians. | : 

_ By the provisions of the act of ee 30, 1913, supra, under which 
the es herein: was ‘made, the Secretary, of the Interior was 


authorized : | 
Pe a ee 3 sell upon such terms and under such eiies. and. regulations as. - 
he may. prescribe, the. unused, unallotted, unreserved, and such : portions of 
. the school and. agency lands that are no longer needed for administration ‘pur- 
poses, in, the Siowa, Comanche, Apache, and Wichita Tribes. of Indians » in - 
| Oklahoma, the proceeds. therefrom, less $1.25 per acre, to be deposited to the 
eredit of said Indians, in the United States Treasury, to draw until further pro- 
vided by Congress. four per centum interest, and to be known as. the Kiowa. 
_ Agency Hospital fund, to be used only for: maintenance of said hospital... 


The purchase was made December 9, 1913,: at which time a. pay- : 
ment of one-fourth of the purchase money and: the commissions ‘was 
made. August 12, 1918, the remainder.of the. purchase money due 


on the entry together with the interest was paid and cash certificate = 


thereupon issued, = 
_~ Phe protest, which was. filed iiss 21, 1919, ire in sub- 
| stance and effect that the -tracts heraitibefore described are mineral 


. in character and that the surface formation thereof i is identical with 
the formation. of the nearby lands upon which mining. companies 


have. developed valuable deposits of oil-and gas. The decision of . 
the Commissioner here complained of dismissed the protest on the 
. ground that the said lands are subject to disposition only in ‘the 
manner authorized by the act under. which the purchase was made 
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and hence that the entry is not subject to’ contest on the. p charge that : 
- the lands in question are mineral in character. - 
_ The appeal challenges the correctness of the decision on the gounds 
| (1) that the said act of June 6, 1900, extended the provisions of the 
_ mining laws over the entire area eaded by the agreement ratified — 
_ by the act, and (2) that the lands here in controversy are, if valuable - 
on account of oil and gas deposits, subject to the proelons the 
act. of July 17, 1914 (38 Siat., 509). 


_ By Article XI, section 6, of said act of June 6, 1900, itis iepeardea — 


. That: should any of said lands allotted to said: ‘Indians, ‘or. opened to settle-— 
. ment under this Act, contain valuable mineral deposits, such mineral deposits 
shall be open. to location’ and - entry, under the existing mining laws of the 

United States, upon the passage of this Act, and the mineral HAW. of the United 
_ States are her eby extended over said lands: | 


| Construing this provision the Deparonene a in. Wenig Cement and | 
Plaster Company (31 L. D., 125, 128), said: | 


A consideration of the entire oe and of the policy of the Government in deal- 
ing with Indian allotinents and with mineral] deposits in public lands requires © 
. that the mineral provision be read as if refer ring to the lands which were to be 
““ allotted to said Indians, or opened to settlement under this act.” 


And in the instructions of April 9, 1903 (32. L. -D., 95), having 
reference to the sections reserved for school purposes of the lands | 
ceded under the agreement ratified by said act, it-is said: 


"By that act only the lands which were to be allotted to the Indians < or. to ba 
opened to. settlement thereunder ° (Acme Cement & Plaster Co., 31 L. D., 125; 
Instructions, id., 154) were made subject to the mining laws and to itera 
exploration and entry. The act did not extend the mining laws generally to 
‘the lands ceded by that agreement, as was. done by. the earlier act with respect 
to the lands ceded. by the Wichita agreement, but only to the lands which were 
~ to be allotted to the Indians or to be opened to settlement ‘under the act. Sec- 
tions 16-and 36, 13 and 83, reserved for school and other purposes for the - 
. benefit | of the Territory and future State of Oklahoma, were not lands to be 
allotted to Indians or to be opened to settlement any more than were the four 
‘hundred and: eighty thousand acres set aside for the common. use of the Indians, 


-as grazing lands. - 


_. In paragraph 38 of the niseedchans of October 19, 1906 (35 a D, 
- 239, 246), issued under the act of June 3, 1906, supra, providing for 
_ the opening of said pasture lands to disposition, it is declared that— 
Neither. the nonmineral, nor. the nonsaline affidavit. will. be. required of ap- 
| plicants who enter these lands, but -all other. affidavits required of homestead 
| applicants must be presented with the applications to enter, | 
_ And in Benjamin F. Robinson (35: L. D. , 421), inesie ne a tract. 
within the pasture reservation opened | to settlement and sale under. 
the act last mentioned it is gaid: | : a 
Robinson claims that the lands applied for by him. contain valuable re | 


of building stone’ and are therefore subject to entry under the provisions of. 
Augnst 4, 1892 Os Stat., 888) which authorizes the entry of land chiefiy 
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$2 salable: for puilding stone: under the placer mining laws, and: that there is 
nothing in the. act of J une 5, 1906, that takes these lands out of the provisions 
of said, act of 1892 or that. requires that they be D eaeponee of under the home-— 
stead Jaws. 

This question was carefully spnciaeecd: when the regulattons of Geisher 19, 
1906, wére ‘in process of preparation and it was then decided that the provisions 
of the act of 1906 excluded these lands from the provisions. ‘of -the . mineral — 
laws and therefore it was provided. that neither the nonmineral nor nongaline 
- affidavit would be required of applicants who entered these lands. Upon | 
further consideration the Department is satisfied that the correct conclusion 
was then. reached. The act of 1906 specifically provides that all these lands © 
shall be disposed of under the provisions of the homestead laws at not less 
than $5.00 per acre, payments to be made in installments. These provisions 
all controvert. the theory that it was intended that any of said lands should be 
subject to entry under mineral laws. — 


The decision of your office, affirming that of the local officers sejeciing eaten! 


| application for the reason that ‘ these lands are only subject to coy under 
the act of June 5, 1906,” is affirmed. 


The latest reported case that the Depaitineat pds bearing upon 
the disposability of the said pasture lands under laws aie than 
those specifically relating thereto is Ethel E. Huston (48 L. D. , 581), 
wherein, after reference to section 17 of the said act of June 30, 1913, 
under which the purchase here in question was made, it was re 

This act clearly contemplates that all of the unused, unallotted and unreserved 
tands within the limits. of the reservation named should be sold, with a view 
to providing hospital funds for the benefit of the Indians, and should. thereafter 
be subject to no form of disposition other than that therein authorized or 
prescribed. | a 

The decisions of the Department, therefore, are: uniformly to the 
effect that there is no authority for the disposition of any of said 
pasture lands under the provisions of the mining law or otherwise 
than as directed by the:acts hereinbefore cited. 

Nor is the Department impressed by appellant’s contention that | 
ad lands are affected by the provisions of the act of July 17, 1914 
.(38 Stat., 509). That act, as shown by the caption thereof, was one 
“To provide for agricultural. entry of lands withdrawn, elageiaed: 
or reported as containing phosphate, nitrate, potash, oil, gas oe 
asphaltic minerals.” The act was. remedial in character ace was 
_ clearly intended. to apply only to lands of the class therein named, 
_.which, in the absence of the legislation enacted would not have been 

subject to disposition in any part under the agricultural or any other 
-nonmineral law. The land here in question is not of that class but in 
accordance with the repeated and uniform rulings of the Department 
-has‘been at all times since opened to entry subject to disposition — 
exclusively under nonmineral laws. For the reasons stated the de- _ 
- cision appealed from is: affirmed. or: rn = 
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INSTRUCTIONS RELATIVE TO PAYMENTS ‘FOR. LANDS WITHIN 
_ Bedktcecaees FORT. PECK INDIAN RESERVATION, ‘MONTANA, - 


[Circular No. 667.]_ 


DEPARTMENT OF THE: aoe: | 
GENERAL Lanp OFFice, | 
7 ee LC. aie. 23, 1920. 
Reorsrar AND RECEIVER, 
/ . Guascow, Montana: 


The act of December 11, 1919 (Public No. 97), provides—. 


That. any person who has made homestead entry under the provisions of: the 


aet of- Congress approved May 30, 1908 (Thirty-fifth Statutes at Large, .page i 


558), entitled “An Act for the survey and allotment of lands now embraced. 
within the limits of the Fort Peck Indian Reservation, in the. State of Montana, 
and the sale and disposal of.all the surplus lands after allotment,” may obtain. | 
an extension of time for one year from the anniversary of the date of entry 
_ last preceding the passage of this act within which to pay the one-half. of the 
installment then due or such part of any preceding installment, where payment 
has not been yet made and where an extension of time therefor is not author- 
ized by the act of Congress approved March 2, 1917 (Thirty-ninth Statutes 
at Large, ‘page. 994), by paying interest at the rate of 5 per centum per annum 
on the sums to be extended from the maturity of the unpaid installments to 
the expiration of the period of extension, the interest to be paid to the receiver 
of the land office for the district in which the lands are situated,- within such 
time as may be prescribed for that purpose by the Secretary of the Interior: 
Provided, That the one-half of any installment which. becomes due within one 
year from the ‘passage of this act and for which an extension of. time for pay- 
ment is not authorized by the said act of March 2, 1917, may also -be extended 
for a period of one year ‘by paying interest thereon in-advance at the said — 
rate: Provided further, That any- payment so extended may thereafter be ex-. 
tended for a period of one year in like manner: And provided further, That if - 
commutation. proof |! is submitted, all the unpale payments must be made at that 
time, 
Sec. 2. That moneys paid as. eeteieck provided for herein shall be deposited in 
the Treasury to the credit of the Fort Peck a are the same as moneys real- 
ized from the sale of the lands. © 

SEC, 3. That the failure of an entryman. 6 make any payment that may. be 
due, unless the same’ be extended, or to make any payment extended either 
under the provisions hereof or under the provisions of the said.act of March 
—2,-1917, at or before the time to which such payment has been extended, shall -. 

forfeit the entry and the same shall be nee and aay: and all payments ws 
_theretofore madé shall be forfeited. : | 


1. The one-half of installment peacie which penis due prior 
| to December 11, 1919, which have not been paid and for which exten- 


_- gions of time for payments are not authorized by the act of March 
Des OLy (39 Stat., 994), circular No. 544 (46 L. D., 75), may be ex-. 


7 tended, for one year from the anniversary of the. dinte of entry last 
preceding December 11, 1919, under the act of that date, upon. the 
payment of interest at the rate of 5. per centum 2 annum. — 
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2. The one-half of installment payments, other than extended: pay- > 


.- ments, which become. due on the anniversary of the date of entry © 


next occurring after December 10, 1919, for which extensions of time _ 
for payments are not muthorized by the said act of March 2, 1917, 
may be. extended for.a period of one year, under the said act of | 
December 11, 1919, “upon: the payne of interest in advance at the 

said rate. a 
8, The one-half of PeGimaene nana. exeuded for’ one year 
from the anniversary of the date of entry last preceding December — 
11, 1919, in conformity with paragraph 1 hereof, which. will become 
2 ue heewoe the dates December 11, 1919, and December 10, 1920, 


- both dates inclusive, may, at the expiration of the period of the 


extension, be further extended for a period of one year, under the — 
said act of December 11, 1919, upon the payment of interest in ad- . 
vance at the said rate. At the expiration of the period of such fur-. 
ther extension, which will occur between the dates December 11, 
— 1920, and December 10, 1921, both dates inclusive, the amount sO 
ecnden must be paid. | 

4. The one-half of installment See extended for one year 
_ from the anniversary of the date of the entry next occurring after 
December 10, 1919, in conformity with paragraph 2 hereof, which 
will become due becweon the dates December 11, 1920, and. Doteniber | 
10, 1921, both dates inclusive, may, at the expiration of the period 
of: the extonaion, be again extended for a period of.one year, under 
the said act of December 11, 1919, upon the payment of interest in 
advance at the said:rate. ae the expiration: of the period of such 
further extension, which will occur between the dates December il, 
1991, and Deoambet ‘10, 1922, both dates inclusive, the amounts: Se 
| extended: must be paid. | 

5. Three- -year proof may be submitted prior to the completion of 
the payments, by showing. due compliance with the law in the mat- 
ter of residence, cultivation, and improvements, the procedure in 
. such case to be as stated in paragraph 7 of circular No. 544, above 
cited. If commutation proof is submitted, all the. unpaid amounts 
must be paid at. that time. | 

"6. Section 1 of the said act of. Decsiaber 11, i919, eae that the 
| interest payments required by that act shall be paid— es | 
| within such time as | may be prescribed for Lp purpose by the Secretary of 

the Interior, | . 


and section 3 of the act provides: 


| “That the failure of an entryman to make any pay ment that may be: ac 
unless the same be extended, or to make any payment extended either under the 
provisions hereof or under. the provisions of said act: of March 2,.1917, at or 
before the time to which such payment has been: extended, shall forfeit the 


' t ard 
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entry and the. same shall be canceled, ‘and any and all payments theretofore. “ 
_made shall be forfeited. e _ 


7%. You are: idinsctad to. serve notice on all éntrymen. who: are ins ’ 


‘default in the matter of payments, either of principal’ or interest, es 


that if the required sums, as herein provided and as provided in cir- 
cular No. 544, above ried to, are not paid on. or before J une 1, 


ee ae you will report their ehtrike to this office for cancellation. 


. 8. Hereafter entrymen must make the required payments shen of 
Satepal or interest at the time the payments become,due. If such 
_ payments are not made you will serve notice on the entrymen, advis- 
: Ing them’ of the defaults, and that in the event. of their failure to 
- make the payments within 30 days from receipt of notice ou we 
7 report their entries to this office for cancellation. . 


Chay TALLMAN, | 
| Coinmissionen, 
“hese | | 
ALEXANDER 7: Voonsand; | | 
| First Assistant Secretary. 


"GILBERT Vv, VALLIER. 
” . - : Decided February 12, 1920, | 


"APPLICATION TO ‘Cowrnst—Connosoratina Avrrpavrn, 


Where the cor roborating ‘witness to aa affidavit of contest ‘alleges that he has 

| personal ‘knowledge of the facts. alleged in the affidavit, and that “the 
statements therein made are true,” such. facts need not be repeated, if . 
the witness: sets. forth a statement of ii and yay. he. paONe them to | 
be true. . aa vi . - 


‘Dmpanraenrat Dzctstons DistiNGuIsEED. 


Preskey_ v. Swanson (46. L. D. 215) and Bolton v. Inman. (48 L. Dj | 284), ae 
cited and distinguished. | | 


Lane, Seoretary: MS Caan 28 = ae. = 


George A. Fallier: has eel foe a decision. of the Connie: : 


ee sioner of the General Land Office, dated od uly 15, 1919, overruling — 


his motion to dismiss the contest. of Jesse Gilbert: apninet his home- 
. stead. entry, made September 18, 1917, for E. 4 SE. 4, Sec. 23,and W. 4 
ISW. 4, Sec. 24, T. 8 N., ‘RB, 18 W., S. B. M., Los Pues, California, 
land district. | | | 
| Commutation eee on. eye ee was Pane botons the ‘local 


‘officers on. March 24, 1919, and final cash certificate issued the same pre 


day. 
_ 115504 "von 47-2022 


838 DECISIONS RELATING TO THE ‘PUBLIC LANDS. e Vol 


ad On ‘aoat 1 1919, Jesse Gilbert filed an ‘application to. contest the | 
ne entry, alleging that. entryman— ue 3 z 
never at any time. entered on said ls nd in good. faith, aad was at all times: after: 


. filing. thereon under agreement and pay. of Tony Bautiste to. acquire title | : 
-and turn-the said land to him, and that said claimant has never resided on . -_ 


said land since September 1, 1918.. That George A. Vallier: is not in the naval or | 


a military service of the United States. 


The corroboration of the affidavit by F. B. Coals reads as s4llous: 


“That he is:. acquainted. with the tract described. in the above affidavit, and 


oe knows from personal knowledge and cbservation that the statements therein made | 
-are true. -'That I have lived: adjoining to said. property during all. the. times 2 Mes 


; her ein. mentioned and a.m familiar with conditions. thereon. 


Formal answer, denying the charges, was served and filed « on a May : : 


AL 1919, and four days later-a motion to dismiss the contest was filed, 


In Sahih: it was. contended that the contest. affidavit. was not cor- = 
| - toborated i in accordance with Rule of Practice 3 as amended Septem- | 


— ber 28, 1915 (44 L. D. , 365). The motion was denied by the local 
officers, and on. appeal thein action was sustained ua the decision aD. 


Dexled from. | | 7 
‘Said Rule 3 requires : that the statements | in an “application ‘to’ 


_ dontest— - 


: must be. corroborated by itis affidavit of .at least one witness avis such per- 
— sonal knowledge. of the. facts | in relation to the: contested entry as, if proven, 
would render. ih subject to cancellation, and these facts must. be. set forth in his 
affidavit. | : : 

- Where, as here, the corroborating ines sie that’ he has per- 
cal Imowledze of the facts alleged in the affidavit of the contestant, 
and that “the statements. therein made are true,” such facts need 
“not be repeated, if the witness sets forth a statement of how: and why 

‘he knows the statements to be true. : 
In Bolton v. Inman. (46 I. D., ee) the  consahoratng witnesses, 7 


| after alleging that— 


- they are acquainted with the tract. described in the above affidavit aud know: 


oS _ from personal knowledge. and observation that the statements therein. minus ae 
- are true, 3 7 et ane he: 


~ set forth a stunewent of alleged facts. satel if proven, would oe 


have warranted the cancellation of the entry. It was accordingly — 


held that the charges of Bolton were not properly corroborated. | 
In’Preskey'v. Swanson (46 L. D., 215), the corroborating | riences 


‘did not allege that che had personal knowledge of the facts alleged by ~ "e 


. Preskey, and the contest was dismissed for want of as corrobora- | 


an tion of the charges. 


‘However, even if the affidavit ¢ of Gilbert: iad not bec: propels. 
| cor onal a motion to dismiss, not. filed concurrently. with une: 


answer by: which issue was joined, comes too late. 


The decision appealed from | is affirmed. 


an: - "DECISIONS. RELATING TO. THE PUBLIO. LANDS. 7 | 839. : 
| LEE ‘ROY CHAPMAN. | 


oa a : Decided Febr UaAry 1%, 1920. 


pets -- Stoox-Rarsine Hommstiiap—Dusrenarion—Acr oF DEcEMBER 29, 1916. | | 

‘The distance of. land from’ markets, schools, and railroads can not: be taken op 
into consideration in determining whether the surface thereof “is chiefly -_ 
valuable for grazing and raising forage crops,”’. and such land subject. to - 


. designation under the oo of the stock- raising homestead: act of 
_ December 29, 1916. i | a A 


| ‘Voonrsane, First Assistant 8 eoretary t. 


Lee Roy Chapman has appealed from Q. ak of the Csi ee 


| ‘sioner of the General ‘Land Office, dated May 14, 1919, ‘rejecting. his" 


: application (037 909) to make entry under the stock- -raising home- = oh 
stead act of December 29, 1916 (39 Stat., 862), for lot 21, Sec. 6, lots 


2,89, 11, 12, and 13, NW. SE. i, See. TT 22.N., R. 15 E, MM, 
a" i syiioen Meg. land district, as additional to bis erfecled fx 
a) anit under the enlarged homestead act for lots 13, 14, and 22, NW. oe 
SEL} , Sec. 6, lots.1 and 10, W. 4 NE. } 4, Sec. 7, aaa township, : 
The Director of the Geological Survey retused to recommend the 4 
7 designation of the land, and the rejection of the application followed. 


The area involved is one in which cultivable lands are regarded as. 
| ‘agricultur al lands suitable for grain’ production under dry- farming = 
methods, and the presence of 80 acres of such land in a reasonably — 
| compact area, or the equivalent: thereof i In farming value of a greater | 


a ageregate acreage in scattered tracts, is regarded as sufficient to 


Ee render a tract unsuitable for fee under the stock- -raising act. 


In the final proof on his patented entry, submitted December 4, 7 


“ 1917, Chapman stated. that 200 of the 320 acres are - cultivable, and te 


‘that he had 118 acres in cultivation. 
_.. According to the field report of a pope nites of the Gsoleoi ca, 
Pt Survey who exaniined the land ‘on August 27,1918, the patented 


entry and the subdivisions applied for. contain 291 acres of culti- ae | 
able land, 240 acres of which -are in one compact body. At the — 


time of field examination, 86 acres were under | cultivation. The. 


a cultivable land is reported to have. a sandy. leam soil, which on the © : 


nontilled portion supports a very good growth of vegetation, com- 


posed principally of grama. grass, indicating a. soil that. should: a : 
be. well adapted to the production of dry-farm crops if properly icaan 
tilled: On lands very similar in character, located 3 miles west, a — 


a crop report shows that an average yield of 16 bushels. of wheat ne 7 
_ acre was grown during the years: 1914 to 1917, inclusive. _ | 


In -his ‘appeal the applicant. contends ‘that there should be taken 


"into consideration the inconvenience. of being. 74 miles from the 


ae nearest school, (ea miles: from “eo nearest mail Toute, a and 24d milies 
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from town, as well as the fact that the roads are so bad that it takes “, 
‘a good team.to pull an empty wagon. 


In authorizing the designation of land as. sabieee to a ae. Be 


the stock- -raising homestead act, Congress limited such designations _ . 
to lands the surface of which is, in the opinion of the Secretary of 
the Interior, chiefly valuable for. grazing and. raising forage crops, 


do not contain merchantable. timber, are not. susceptible of irriga- 


_ tion from any known source of water supply, and are of such char- 


acter: that 640. acres are reasonably required for the support of a | 


‘family. The distance of land from markets, schools, and. railroads. : 


can not, therefore, be taken into consideration in determining whether 
te: surface of: a tract of land is. chiefly valuable for gr azine and. 7 


- raising forage crops. ‘While to-day a tract may be many miles from 


a railroad and the conveniences that usually are found in towns — 


established along a railroad, it can not be foretold how much time — 
will elapse before such conditions will be improved. Land which - 


ig valuable for its gold deposits is not subject to nonmineral classi- 


~ fication because far removed from a railroad, and, until Congress 
provides otherwise, land which -is suitable for the production of 
cereal crops by any ‘method of cultivation can not be classified as 


~ most valuable for. grazing and raising forage crops merely because. 


a market for such crops is not conveniently - located. 
The cultivable lands ‘here involved are considered as too good in 


quality and too great in area to permit the designation thereof as 


stock raising. The decision appealed ene) is accordingly : affirmed. 


: —_—_—_— 


REGULATIONS FOR THE SALE OF LANDS IN FORMER CHEYENNE 
RIVER AND STANDING ROCK INDIAN RESERVATIONS, NORTH | 
AND SOUTH DAKOTA. oe ae | , | Pa 


-[Cireular No. 670.1 


--Deparramwr ¢ OF THE Terman: 

: a GENERAL LAND. Orrice, : 
a re | Washington, D.C, , Rebruary Q7, 1920. . _ 
| The ab tof Cangiexs approved May 29, 1908 (35 Stat., 460), -pro- -_ 
: ‘viding for the disposal of a portion of the surplus and unallotted — 


~ Jands in the former Cheyenne River and Standing. Rock Tndian eee . 


ts | Reservations, North, and. South Dakota, provides i in Section 4: 


“That all lands. remaining undisposed of at the expiration of four. years “from . 
the opening of said lands ‘to entry may, in the discretion of the Secretary of 
‘the Interior, be reappraised in the manner provided for in this Act. And it is 7 

further: provided that any lands remaining unsold after said lands have. ‘been 


n°, a “open. to entry for seven years may be sold to the highest bidder for cash with- - 


| out. regard to the prescribed price thereof fixed under . the provisions of . this 
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A “Act, under Sack ‘rules ara: reg culations as the Secretary of the Interior may 7 & - 
3 prescribe. am 


Under pathority, of said proviso, it -is directed: re all eee af-- Sees 


.. foctad thereby, which have been subject to homestead entry for a - 
a period of seven years, to which there'are no valid existing rights, 


. and which are not reserved or withdrawn for any purpose at the 


_ date of sale, be offered for sale at public outcry, at not less than their. 


: appraised values, under the supervision of the Superintendent of - | 
aa Opening and Sule of Indian Reservations, the lands in the Lemmon, fo 4 
~ South Dakota, land district to be offered for sale at Lemmon, com- — 


; -mencing May of, 1920, and those in the Timber Lake, South Dakow, 
land district, at Timber. Lake, commencing June 1, 1920. is 
Pur chasers may pay all cash for the lands at the time of purchase 


or one-third down and the balance. in two. equal annual installments - ; | 
due one and two years from the date of purchase, interest to be paid 


on the deferred installments at the rate of five per centum. per annum. 
- The lands will be listed for sale in tracts embracing the northeast, 
~ northwest, southeast and southwest quarters of sections, unless. parts. : 
of such subdivisions are not subject. to sale, in. which event all con- 
tiguous lands subject to sale in such quarter-sections will be listed _ 
_ for sale as separate tracts. Offerings may be made in smaller parcels . 
if deemed advisable in the judgment of the Superintendent. 

_ Bids may be made In person or by agent, but will not be received 


. through the mail. Purchasers will not be required to: furnish proof. 2 
as to their age, citizenship or other wise or as ‘to the character or con-. 9 


gold. 


— dition of the lands. — 7 
~ The required. purchase, money must be mee to the receiver r of the © 
' proper land office before 4.80 o’clock p.m. on the next business day 


following the date of sale. Any purchaser who fails to make such. — 


‘payment will forfeit all rights to the land purchased, which will be | 
~ reoffered for sale, and the defaulting purchaser will not thereafter be 
- permitted to bid for or purchase any other lands at the sale. 


- The Superintendent: of the sale is hereby authorized to prescribe. ee | 


such rules therefor, not in conflict herewith, as the exigencies may 
require and he may at any time suspend or. indefinitely postpone the 


— sale or adjourn it to such time or place as he may deem advisable, — s 


and he may-reject any or all bids which, in his opinion, are less than 
the actual cash value at which any of the lands offered should be 


All persons are eer cpainat nae into any enon: com- | 


ao bination or conspiracy which will. prevent: any of said lands from. - 


selling advantageously, and. all persons so offending will be prose- a a 
cuted criminally under section 59 of the Criminal Code, which reads: ag we 


Whoever, before or at the time of the public sale of any of the lands of the | 


United States, § shall bargain, contract, or agree, or prerpe: to bargain, ‘con- 
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gs tract, or agree with any other “person, “hag: the Tasenaied: person shall. ‘not | 
. bid upon or purchase the land so offered for sale, or any parcel thereof ; or 
whoever by intimidation, combination, or unfair management shall hinder or. 


prevent, or attempt to hinder or prevent, any person » trom bidding upon. or 


- purchasing any tract of land so offered for sale shall be fined not more than. , i: 


| 2 one thousand dollars or imprisoned not more than two years, or both. 
| ‘ | Ra TALLMAN, | 
Commissioner, 
Approved: oe ao ie OT oth ak 
| ‘PRanxran Te: Lanz, 
——- "Secretary. 


= 3 ISSUANCE OF PATENTS FOR LANDS EMBRACED IN TOWNSHIPS 
‘THE SURVEYS OF WHICH HAVE BEEN SUSPENDED poe CON- 
| TEMPLATION. OF RESURVEYS. 3 


- Inermvcitons, 


a. : aA ioe - * | Durarracenr OF THE Temes 
| _— , - GENERAL Lanp. Ovricn, _ 
"Washington, Dd. Os M arch 1, 1920. 


To Gas or. Divsiewac OF | 

| | Tur GENERAL a Oierde: | 3 
- By-a circular of this office promulgated under date of December 98, | 

1914 (No. 369), it was. directed that, where an entry had been de | 
of lands in a township. the survey. and plat of which had been sub- 
sequently ‘suspended, pending a Tresurvey, and where the entryman 
had, prior to such suspension, fully earned title to said land, patent 
would be granted, notwithstanding such suspension ; but: that, in all 
other” cases, final certificate only would issue, endorsed in manner so 


as to refer to the pendency of a -resurvey, patent to be delayed to. ae 


await completion of such resurvey. | 
Following further and recent pone ben ion of the sabieet patie ae 
of said instruction, it hag been determined that the actual and cer- — 


tain prejudice resulting to entrymen of such lands from long-delayed 


issuance of patents is more to be avoided than are such apprehended. 


‘or real difficulties as may arise from abr ogation: of the pinctice: des. 2. | 
> geribed by the above- mentioned circular. a 
>>. Said circular 869 is, therefore, now and. Hereby. sanedled snd oe 

pee vacated, In all cases now pending, or hereafter presented, 1D which © ae 8 

~ an entry has been made pursuant to a recognized public-land survey, . _ 
and plat thereof, suspension of such survey shall not be permitted to — 


delay procedure by the entryman for the perfection of his said entry, 


ie nor the 1 issuance to D him of a patent, whenever and as soon as: she: has, 


XQ . 
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otherwise established his right to such patent. . in all such cases, any 
patent so issued will describe the granted: land in accordance with | 
| the plat of er. pursuant t to which entry was made. ©. cone 
| 7 | Ciay TALLMAN, > 


"Approved: >, 3 
“ ALPXANDER T. Vocus 1 SS 
First Assistant Seoretary. 


ee 


 gedesuume 2 HOMESTEADS—AMENDMENT or CIRCULAR 523, 


“[Ctreular No. 673.1 


"Depsiracnae. OF Teninion: neg 
> Guweran Lanp Orrice, an 
| Washington, Ds Oy March 16, 1920. 


Reorsrens 4 AND Rca he 
| _. Unrren Stars Lanp Orriczs: | Fan eR Ro 
Circular No: 523 of J anuary: 27, 1917. (45 L. D. 625), as amended. 
and reprinted July 30,1919. (47 L. 1). 207 ), 1s amended by substitut- 
ing for the fourth: and fifth. ) subparagraphs | of paragraph 6 the . 
: following: 2 | rr 7 

An. additional ree (uhder any. section of the act) can be ade nly. as. 
additional to .a- -pending or, perfected. entry,. not to an unallowed. application ; 
however, exception:. ‘is- made. where. suspension of the original filing. has, ‘been. 


‘due only to the necessity of. passing. upon the right of applicant to make a 
| ‘second. entry. and the’ application therefor was otherwise allowable at the time 


Commissioner. 


the additional application was filed. In-all other eases you will reject: applica- © = 


tions for additional entries: where the applications for a ae are. not | 
allowable at the time of filing. . . : 
When. the land: involv ed is: designated and subject: to entry under the. stock: 
| raising act, and it is therefore possible to embrace. the entire area desired under’ > 
that act, one who thereafter elects to make an entry under other. homestead laws. 


and an additional | stock-raising entry will not be gr anted a reduction in the - 


. ‘yequirements of cultivation: in connection. with the original. entry, but will ‘be: 
~~ held ‘to strict. compliance with. ‘the requirements of: the law under. which’ the: 


. original. entry was, made.” 


“Cray keen 
Commissioner. 
| Approved | “4 
“Aaa Tv: Vocensanc, ef 
ose me wrst eee Secretary. 
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RUTH ‘MORROW. hed 


Decided March 15, 1920, 


7 Suconp ENTRY —Acr OF ’ Sueremien 5, 1914, 


In support of an application for second entry under the act of September 5, 8 
1914, one is not required to demonstrate the existence of obstacles such as : 
. would. amount to an absolute impossibility of holding and perfecting his 
former entry ;. it is sufficient. if the excuse be such as would :govern the — 
“ .. mind ofa well-disposed person acting in good faith and without spe qulative 
~ intent. . - a ge % 


VoaErsanc, First Assistant Secretary: er. a | 
Ruth Morrow has appealed from decision = the Generel Land 
Office: dated ‘November 12, 1919, rejecting her homestead applica- 
tion for the SW. 4 NW. 4 Ss. 4 NE. 4, NE. 4 SW. + and NW. 4 SE. 4, 
Sec. 24, T. 381 N, R. oa BE. a M. M. , Clayton, ‘New. ao end 
— district. ie 


. The application was filed oi une. 5, 1919, for entry Gader te provi- | oe. 


sions of the stock-raising homestead i together with petition for 
designation of the land as of the character subject to entry there- 
under. The application was also. supported by a corroborated affi- 


davit with a view to showing grounds for. restoration of her home- © — 
stead right and allowance of-second entry under the - provisions of oe 
act of September 5, 1914 (38 Stat., 712). 


“It appears. that the applicant on March 12, 1917, Snade nae : 
ie entry for N. 4 NW. 4 and NW. 4 NE. 4, Sec. 32, Tr, 31 N., R. 28 E., 


oN. MM, which was. on March 30, 1918, canceled ¢ on her relinguish- 


ment thereof. 7” 
In her application for. Seana ener: the‘ ites ‘that she. did not: 

establish residence on the,land embraced in her former entry for the - 
reason that she engaged in the Y. W. C. A. work for the Government 


during the war at Camp. Cody, New Mexico, and relinquished the - ge 


entry because'she expected to be so engaged for a long time; that the 
_land was fenced on all sides with four wires, which fencing was. of : 
the value of possibly $250 or. $300; that. she received aus the} paprove? sae 
ments : a note for the sum of $400... - po 
Upon this showing, the Commissioner held Ga the right of second 
- entry could not be accorded under ae act of September t 5, 1914, 
«Supra. : That act reads as follows: | | | | 
That any person otherwise duly qualified to make entry’ or enpries of public 


| lands under the homestead or desert-land laws, who has heretofore made or. : 


may her eafter make entry under said laws, and who, through no fault of hig — 
own, may have lost, forfeited or abandoned the same, or who may hereafter = . 
- lose, forfeit, or abandon same, shall ‘be entitled to the benefits of the homestead Sse 


or desert-land laws as. though such former entry or ‘entries had never been ce 
made: Provided, ‘That such applicant: shall show to the satisfaction of the © 


, Secretary of the Interior that the PEE entry. or entries. _ were made in good - 


y 


Par 


~ attempted. fraud in connection with such prior entry or entries. 


a ‘Said act, being remedial in character, should be liberally doseniee ars 
Ca and Applied: The Department has uniformly held to the view that = 
an applicant under:this law is not required. to demonstrate the exist- 
.. ence of obstacles sich as would amount to a ‘complete and absolute) 
“4 impossibility | of holding and perfecting his ° ‘former entry. It is — 
oo. sufficient 1f the excuse be such.as would govern the mind of a well- . | 
_. disposed person acting in good faith and without speculative intent. ~ 
_. . In the instant case so far as shown, the claimant had the free 
> choice and privilege of performing residence | upon her homestead 
~ entry. She was. untrammeled and not physically prevented -from. . 
~ complying with the residence requirements of law. In one sense 
then the abandonment was not.“ because of matters beyond her con- 
trol.” But this is the narrow sense and not in the broad spirit which | « 
seems to have. actuated this applicant. She responded. to the nobler 


sentiments at a time when patriotic service of that nature was” of 


great importance to the Government. Her. behavior was not. 


~ such a “ fault.” as is contemplated by the statute. There is no indi- 


cation of speculation in this case and the applicant. should not be 


denied the reinstatement, of her homestead. eae 
‘The decision appealed from i is reversed. ' 


———— 7 


“ALLOTMENT APPLICATIONS BY ‘MARRIED WOMEN, 
-* Pee ; ‘[Cireular No. 675.1] | 


| Department OF THE ‘Intanroe, a ae 
| Generat Lanp OFFIce, — 


RucIsTERS AND RECEIVERS, . 
-Unrrep StTaTEs Lanp Orrices: 


On February. 12, 1920, the Department dised fae the iii cay 


7 paragraph of the departmental letter of April 15, 1918 (46 L. D., 


844), which approved. the regulations of April 15, 1918, governing . | 
~ Indian ° ‘allotments | on the public land be snerely: ‘eliminated and ee 
~ that the following paragraph be added to the sy Soma on a page v = wk 


| ~ under the heading ‘ “Indian Wives 3 (46 L. D., 849) : 


| An Indian woman married: to an. Indian man, “who has himself received an 
< allotment on the public domain or is entitled to one, is not thereby deprived — a 
of the right. to file an. application in| her: own name, BrOvaee she is otherwise a ia 


entitled. 


Rae ~The effect of ne pecadnicnt of the eeeclae 1s i allow eee . - 6 
a ‘Indian women who have received certificates. from the Commissioner oo oes 
ot of Indian oe that ney are entitled aS Indians to allotments on 
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7 7 faith, were Tost forfeited, or abandoned because of matters Heyond his -con- 2e. : born 
trol, and. that he has not’ speculated : in his‘right nor committed. a fraud 2) ee ae, 


: Weaington, Dd. e,, March 2 22, +1920. a 
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a ; the. puiblie domain the. same cphits in ee to allotments in. - 
. severalty . under the fourth section of the dct of February. 8, 1887 — 


» (24 Stat. , 888), as amended, as are allowed single women. “regardless saat 


ae . s of the age.of such women. ; 
Each married Indian woman applicant sail ioe ie reqitired ne ies | 


4 to conform to the rules as to settlement laid. ia on pages 5 and.6- 


y POF, the: circular (46 Le Des , 848), and must satisfy this office by evi- 7 


| dence submitted in the’ food of an affidavit. by her, corrobor ated ie 7 


— ° . by the affidavits of at least two persons having knowledge of. the — 
” facts, that she. has used or occupied the land for at least two years > 
-. In such manner as will indicate that she has taken the land in good. . 
_. faith with the intention of making use of the same, for some clear ly tea 


| beneficial purpose, as is. required of other adult applicants. 


oe, Ee applications for minor children must continue to be filed by - - 
Sia tiie father, if he is living. with. his family, or if not the mother, if she © 


a has: applied for herself, can apply for such living minor ehildyen x 


under her care and protection as were living at the time she filed her 


own application. “In default’ of any adverse claims you will rein- 


state. on your records any and all applications by. married. Indian 


_ women, whose applications have been rejected for the sole.reason .. 


that they were made by married women whose husbands were entitled 
to allotments on the public domain, wherever your attention is 


‘directed to such and you. will immediately advise aE otlice by special 


: letter OF | ou action 1 m each instance, | 
: 7 Guar Tarnacan, 
| Cor omumissioner. 
| Approved: | pe es ; | 
| AupxaNDER 7 Vea | 
Fy rst Assistant Secretary. 





REGULATIONS GOVERNING THE DISPOSITION OF “APPLICATIONS . 
FILED UNDER THE PROVISIONS ‘OF ‘PUBLIC: ad ae ; 


NO. 29. | 
-[Cireular No. ors.y aa 


| Derarrment OF THE Iw Terr0R;, 
7 Gen ERan Lanp Orricr, : 
- 7 — Washington, dD, C., M arch a 1980. 
oe Reorsrens AND Recervers, ihe 
| -Unrrep SraTes Lan Gries: 


Public Resolution No. 29, giving to ee ae giles, oe 


and marines a preferred right of homestead ieaty, De iecdbinge Febru- a 


oe ay 14, 1920, provides: | os ey 
| That hereafter, for the period. of two years following the passage. of. this ve; is 


| on the opening of public or Indian lands to: entry, or the restoration a) entry of ; 
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oe public ‘lands theretofore withdrawn from entry, such opening | or. restoration. 


shall, in the order therefor, provide for a périod of not less than. sixty days 
‘before the. general opening of. such lands to disposal in which. officers, soldiers, OS igs, 
Sailors, or marines who have served in the Army or Navy of the United States 

in the war with Germany and been honorably ‘separated or discharged there- 


from or placed in. the. Regular Army or Naval Reserve, shall have a- preferred : 


--Kight of entry under the homestead - or desert-land laws, if qualified thereunder, - a 
except as against prior existing valid ‘settlement rights and. as- against. pref- : i 
_ erence rights conferred by existing laws. or. equitable. claims. subject to allow- . Eeee 


anee and. confirmation : Provided, That the rights and benefits conferred ‘by this 
eke shall not extend to any person who, having been drafted for service under’ 


the. provisions. of the Selective. Service Act, ‘shall have refused’ to" render such . es 


" “service or to wear the uniform of such: service of the United States. - 
Sec. 2. That the Secretary of the Interior. is hereby authorized’ to make. ‘any 7 
4 and. all regulations Dey to oy into full force and effect the ‘provisions : 

a arenes: “ 


DURATION OF PREFEREN CE RIGHT PERIOD, 


5 vv, 


- withdrawals or reservations, after February 14, 1920, and prior to 


“Suction 1. Public: or Tak lands. sees to se or restored from oo 


February 15,1922, are subject to the provisions or the public resolu- | ~ < 


tion. The ‘Gane previded: therein for fling homestead and desert- ae 


land applications. by. those. entitled to exercise the privileges con- 
ferred thereby will begin and terminate ‘as. provided hereinafter, 


= sunless otherwise directed in the order opening or restoring the lands. he 


- Where such. period begins prior to. February 15, 1922, it will con- * 
- tinue for the time prescribed, even \ though such period extends after a 
|  Mepecary 15, 1922. 


PERSONS E ENTITLED TO THE BENEFITS OF THE, PUBLIC RESOLUTION, 


ee 2 (a) The ords . foal: sia Sees or marines,” as __ 


_ ear in. the public resolution, are generic terms and arnbrace a 
. privates, seamen, sailors, nurses, and all other persons, male or female, 


_ who by enlistment or Stherwise. were regularly enrolled in the Army, — 
‘Navy, or Marine Corps of the United States during the war with | 
Germany, and who could not voluntarily terminate such service, but = 

* does not include civilian employees, nor officers, nurses, or jmerbers 7 

~ of other organizations not so enrolled in the Army or Navy. Persons i 
entitled to the foregoing pre will be referred to hereinafter ee. 
generally as soldiers. ~ : tak 

(8). Axperson now in the active service ‘of the. Waited States he. is 

Navy, or Marine Corps is not entitled to the privileges of ‘the public = 

resolution unless he: can show an honorable discharge or separation — 
from a previous service in the Army, Navy, or. Marine Corps subse- 

quent to April. 6,.1917: Whenever such person can show an honor- 
able discharge or separation: from: such service he el avail. himself - 
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: ‘oft the penaais of the public resolution. Persons he: were 5 onsi bly aes 


7 discharged or separated from service in the United States Army, 


i Navy, or Marine Corps after April 6, 1917, and. who by reenlistment 
or otherwise are now engaged in suoh service, may exercise the privi- 
 — leges. conferred by the public resolution, but miust, if they make entry, 

ss bey ih in all particulars with the applicable law and regulations. | 


(ée) An alien soldier who served i in the United States Army, Navy, 7 


= ~ or Marine Corps, during the war with Germany, and was honorably — - 


fa ; discharged, is giyen the status of a declarant by the act of May Oh. 
1918 (40 Stat., 542), and if otherwise qualified, may exercise the: x 
privileges. pon tereed: bythe public resolution, and may make an’ 
ney original homestead entry or desert-land declaration, but: must, before 
on peo ee his title under either act, complete his citizenship. | : 


_’ (dy A minor soldier, if otherwise within the provisions of the 
| public: resolution, may, under the act approved August 31, 1918 (40° 
Stat., 955), make either a homestead or desert-land entry, did during 
his minority, or until he reaches the age of.21 years, may verify his 
‘ homestead or desert-land application before any officer, at any place, 
authorized to administer oaths under the laws of the State within ~ 
which the land applied for 1 is situated. Among officers so, recognized 
may ‘be mentioned notaries public and clerks of courts of record 
in. this country, and consular and diplomatic officers i in foreign. coun- 
_ tries. In connection, however, with public-land entries. made by. 
- minor ‘soldiers, attention is directed: to the restrictive provisions at- 
taching to such entries by public resolution approved September 13, . 
- 1918 (40 Stat., 960), and: departmental instructions thereunder of 4 
October 9, 1918, Cireular 622 ce L. D.. aaah san as _ 


QUALIFICATION oF SOLDIERS. 


Ses: 3. ‘The public peiotation provides te the eres thes : | 


: : “under may be exercised only by those qualified to. make. a homestead 
a entry or desert-land declaration. A soldier who at date of applica-. 7 
tion is the owner of more than 160 acres of land in any State or 


ca Territory of the United States, can not make an original homestead 


~ entry. The ownership of land is no bar to making a desert-land decla- ° 


ration, but the soldier at the time of filing such declaration must bea — 


ae resident of the State in which the land is‘situated. If the soldier at : | 


the time his. application i is filed is not the owner of more than. 160. acres _ 
of land in any State-or Territory, has not ‘made homestead entry 


or. desert-land declaration, nor taken ‘by assignment a desert-land - 


entry, nor acquired agricultural lands from the Government, he may — 
- make.either an original homestead entry or desert- land Mec aeations . 


or both, within the limitations fixed by law, if the land applied | e. ; 


. is. subject to the: entry olen If he has made a homestead. or os 


cf 7 a " DECISIONS RELATING TO: ‘THE PUBLIC. LANDS. me 849 


: desert: tend: entry, or has~ acquired from: the Cea title: to. - 


: agricultural lands, he should, before filing his application, consult - 


o; Suggestions to. Homesteaders, Circular No. 541, and Statutes and — a 


- . Regulations governing entries under the desert- land laws, Circular | 


ie No. 474, both of which may be obtained by requ est from the Com: a 
ne of the General Land Office. . - 2 


“SHOWING REQUIRED TO. ENTITLE THE SOLDIER TO THE PREFERENCE 


Sue. 4. The soldier ae cit his iieaiead to make is ai 


| sought, and. in addition thereto, either asa part of his application. . a _ 
_ or by ani accompanying statement sworn to before an officer qualified aoe ee 


EO: verify homestead or desert- land applications, that. he served in- 


the United States Army, Navy, or Marine Corps on or after’ April 6, 7 
1917; the approximate period of such service ; the unit or units iat 4 


| hick such service was performed; that he was honorably separated: 
- or discharged from such service or placed in the Regular Army or - 
Naval Reserve, and the date thereof, and that he did not: refuse to 

perform such service or wear. the uniform thereof. He should 
attach to his application a copy of his honorable discharge or separa- 
tion, or the order placing him in the Regular Army or Naval Reserve, 
-as the case may be, certified as correct. by an officer with a seal, but 
he will not be. required to file the or iginal order of discharge or trans- | 
fer. A minor soldier must show, in addition to the above, that he was 


| | under 24 ees of age at the date of the execution of his ee e 


SOLDIERS’ DECLARATORY STATEMENT ‘NOT “BFFEOTIVE—ENTRY MUST BE. - . 


| com 5, Rights iodand 1 by. the’ fe en can not a sip : 
ported: by soldiers’ declaratory statement under the homestead law, 


but must be exercised, through an aes to make homestead. — ae 


2 entry. . . : | ; 
“ ‘EXECUTION AND PRESENTATION OF APPLICATIONS. | 


, "Seo. 6. To avail Wineole of the: privileges cate Be ie public - fe 
| aoc nak: the soldier, unless: he be a minor, must, if not within, Bo 


- to the land district.in. which the land is situated, and he should per- 7 


| _gonally examine the land. applied for. He must exouute. his applica- an = 


7 tion, whether it be under the homestead or desert-land laws; before ae 


either the register or receiver of the local land office, or before a Ve ve 
United States Commissioner, or a judge or clerk of a court of record — 


“in the county in which the land is located, or. before one of such 
7 officers i in the land district and nearest or most, accessible to the land. 


: 850. 7 ‘DECISIONS: RELATING TO THE PUBLIC LANDS, od : Tet. | 


mar Wiss so executed, ‘the application may ie presented to tha reer oe on 


office in person, by. ‘nail or otherwise. A minor soldier may execute _ 


his application i in the manner proyeee in — agraph (a8 secHion. a, 


hereof, 


“2 SOLDIER MUST MAKE ENT RY UNDER THE LAW APPLICABLE, 7 


oe aoe 7. Where dee ah ieee or. arise a meeteiatiea ere heme! - 
. to the. provisions of the act of September 30, 1918 (38. Stat., 113), the De 
~~ Jands are restored to entry only under the provisions. of thes the 


homesteag law or the desert- land law, applications. by soldiers. must: 


: be restr icted. to the applicable law, but where under the law or order | 


of restoration entries may be made under either or both of such laws 


for lands properly. subject. thereto, a soldier. may file an application Cee 


- ‘ under the homstead law and one. under the desert-land law, if he ~ 


ne ~ does not by such. applications include more land than he may law- a 
- fully acquire under the agricultural laws, provided he is qualified. — 


to make the entry sought, and the lands embraced in such applica- - 


> tions are lawfully subject thereto, but. he will not. be permitted to 


7 file under | both, acts for the same tract. .- 
| PAYMENTS, | 


Suc. eo The. soidict an ee ae a en mneaia required of bien 
i persons under the law, pursuant to which his peoey is fled or 


a entry . is made. 


COMPLIANCE WITH LAW AFTER ENTRY, 


Sue 9. ‘The ee must comply with hat provisions ot the desert | 
land law in the same manner and make the expenditures | on the land 
and the payments required. of. other entrymen under that law. 


Where entry is made under the homestead law, the soldier may, _ | 


~ under the provisions of the act approved, February 25, 1919 (40 Stat., 


. ney 1161), extending the provisions | of section 2305, Revised Statutes, to. . 


_ service in the United States. Army, Navy, or Marine Corps, in.con—_ 
nection with the operations on the Mexican border, or in the war > 


with Germany, receive credit for such service, not exceeding two 
years, in proving his claim. He must. establish residence within the. 


~ time and. during at least. the first. year of his entry, reside on the. - 


land and otherwise comply: with the law in the manner required of © 


_ other, persons. He may at any time after the first year of his: entry 
submit his proof, when he can show that the period of his compliance: . 

with the law after establishing residence and his military service 
a ‘eauad 8 36 months. In applying: credit for military service under the 7 
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- general o or enlarged provisions of the homestead low, the iro 
rule will be observed: | 3 : 


A soldier with 19 mcnths or more Seater service , will be required 7 
to reside on the land at least 7 months during the: first entry year; - ~ 
* with more than’ 12 and. less than 19: months, he must. reside-on, the 7 
land 7 months during the first year and. such part of the second year+ 


as, added to’his excess over 12 months’ service, will equal 7 months, | 


_ and must cultivate one-sixteenth of the area the second year; with a a 
: * 7 and. not more than. 12 months, he must, reside: ‘upon the. land. 4 A Pane 

months during each of the first. and second years, and cultivate one- 
‘sixteenth of the area the second year; with 90 days and less than 
7 months, he must reside upon the land 7 months during each.year , 


for the first and second years, and such part, of the third year as. _ 
_ added to his. service, will equal 7 months, and cultivate one-sixteenth — 


of the area the second year and one- eighth the third year ; and with — - 


less than 90 days’ service, will receive no credit therefor in lieu of 


residence and cultivation. If he delay the submission of proof 
beyond the period of residence required, the cultivation necéssary for . ~ 

_ the years elapsing before the submission of proof must bé shown. He 

_ may apply for and receive 4 reduction in the area to be cultivated, : 
‘in the same manner and: under the conditions required ofother appli- 
cants. Where the entry is made under the stock-raising provisionsof 
the homestead law, the above rule with respect to. residence: will be 
applicable, but the soldier must make the improvements on the land = 
‘required of other persons under that law, and show in lieu of cule). 


tivation that he actually used the land for raising stock and forage: 
7 crops during the period. that he was required to ees on the land: | 
- He must show, in any entry under the homestead. laws, that he had a 5 

habitable house ¢ on the land at the date of submitting proof. ate 


‘ LANDS AFFECTED BY THE PUBLIC RESOLUTION, 


Gade cu The sabe ieisiubione eee only aes teat may er 


i entered under the homestead or desert- land acts, and. does not extend ae 
' the provisions of either of said laws to areas not otherwise subject 


~ thereto. It: applies in all cases where such lands become. subject: to 
entry, (a) by the filing of township. plats. of survey or resurvey; or” 


_ (6) where Indian lands are opened to entry; or (ec). where public © 
lands are restored from withdrawals or reservation, or (d) where | 
’ Tands are embraced i in relinquishments which do not bee effective 


upon. being filed in the proper local land office, but. upon which action = 
. by .the Commissioner or Secretary, is necessary before the: lands” 2th 
affected are restored. to disposition, or (ce) where titles. are recovered is 

_ through + actions in a the oe AN does not apply to ) Jands that: were 28 


a 


a“ 
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are open w Gey on the-date of ve spiel nor to danas tiipraced:: in 
. entries canceled by contests, or by reason of expiration of the statu- 
_ tory period, nor to lands embraced in entries or selections where under | 
_. the law such lands become subject-to entry upon the filing of proper 
- relinquishments. thereof in the local. land office. Where, however, . 
_ entries made under the provisions of the public resolution are relin- 
_’. quished before the expiration of the preference- -right period accorded 
. - to soldiers, the lands affected thereby may be entered ony by: soldiers 
7 during such srr right —T. | . 


> CLASSES OF HOMESTEAD AND DESERT- -LAND. ENTRIES ALLOWABLE. pte 


Sno. 11. The  publia eceenition aos to all elneg of honed: a 


: entries, whether under the 160, 320, or 640-acre provisions, and home-' 


stead aiid desert-land. entries ‘whether the entire estate is. sought or- 
whether the minerals are reserved to the United States. A soldier’s. 
homestead application under the enlarged, the stock-raising, or other . 


‘special provisions of the law, will be governed by the regulations _ 


applicable thereto, and if by drawing, in case of simultaneous appli- 


cations, or by time of. filing such application 1S accorded priority, it 


— will be “eta es ee 


_UNSURVEYED LANDS. oe 


a 12. The public sasshiaed will apt prevent esttlemont ‘on unsuUr-: 


- veyed lands otherwise subject thereto prior to the filing of the town- 


ship plat of survey, and where settlements are so made by qualified 
persons and maintained in the manner required by law, the rights 


-‘gecured thereby will not be subordinated, upon the restoration of: 
the lands, to preferences asserted under the public resolution, but, 
from the date of the filing of the township plat of survey and anéil ae 
the preference period provided for soldiers has expired, settlements 
on | the lands affected will, confer no rights whatsoever. : 


= “RIGHTS THAT MAX DEFEAT SOLDIER’S 5 APPLICATION, . a : 


- Swo. 13. The Sais contented - the ce peso ration are isabiocte 


to. existing validesettlement rights and preference rights under exist- a 
ing laws, or equitable claims that are subject to allowance and con- 
oe firmation:- Without. attempting to enumerate all the valid claims - 
- -and existing preference rights that might defeat | a sonar S applica- a: 
coe tion, the following may be mentioned: | = 


(a) Settlement made'by. a qualified person at a time when the land 


oe was pen subject thereto, and maintained 3 in the manner required >, ; : 


or 
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: by law to date of such application. ‘The soldier may avoid conflict 
with such settlers’ claims by carefully one oi Jand before -* 
filing his application. | ee: 
(6) The preference. rights ¢ gad. under the provisions of the se Omer 


of August 18, 1894 (28° Stat, 894), to the States of Washington, _ 


Tdaho, Montana, North Dakota, South Dakota, Wyoming, and Utah 


upon admission into the Union, and subsequently extended to the | 


States of New Mexico and Arizona. by sections 11 and 29 of the 
enabling act of June 20, 1910 (36 Stat., 565, 575). Where the States 
mentioned applied for the survey of public lands within their respec-. 

~ tive limits, and complied with the requirements of said act, the prefer- — 


| -emce rights accorded by said act, if exercised within the 60 days: 
provided, will defeat a soldier’s application. The period within 


Z which the State. must apply in.order to protect its preference’ will — 


| begin with the date of the order of restoration of lands withdrawn 
or in reservation and surveyed . during the time. of withdrawal or 


. reservation, and from the date of the filing of the township plat‘of ee, 


: survey, where. the lands were not so withdrawn or reserved. a 
(c) The preference right granted the States of North Dawe . 
; ‘South Dakota, Montana, Idaho, and Washington by the act of _ 
~~ March 3, 1898 (27 Stat., 592), will not defeat soldiers’ applications a 
- during the preference: right period extended by the public resolution. —- 


_ . » Under the-act of March 3, 1893, the rights therein granted attach ; * 
—s only when the lands shall Have become subject. to appropriation Te Se os 
under all of the applicable public- -land. laws, while the preferences a eS 


granted soldiers by the public resolution’ are effective for a- period | 
of at least 60 days before such: lands shall become subject to appro- | - 
priation by others. Therefore, the ‘provisions of the aforesaid act. 


of March 3; 1893, will not. prevent the allowance of applications by. _ aa 


soldiers during the period hereinafter fixed for filing such preference- 


o ‘right applications, but upon the restoration of the land to entry ee 


~~ generally, the rights of the several States to lands not then appro- 


2 priated will attach, and for the period of 60 days thereafter will be 
| superior to the claims of all other applicants, including soldiers. 


(2) The act of June inp 1906 (34 Stat., 233). Lands restored under 


| the provisions of the said act of June 11, 1908, are under the. em = 7 


. of such act sub] ect to preference rights as. follows: 
_" (1) For a period of 60. days: by settlers prior to J anuary rt, 1906, 
7 who shall: not have abandoned ‘such settlement prior to application ; 


(2) For a like period by persons, if qualified to make homestead — a 


entry, upon whose applications the lands were examined and listed. 


The foregoing preferences are granted in the order named; and ae 
the 60- -day period begins. on uns date the. list sa order ‘of restoration Be Sebo a 


reach the local land office.’ 
-115594°—vor, 47-2023 . 
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a) Prefer ence rights extended eran Carey Act entr ymen ean : z e 
the act approved February 14, 1920, Public No. 140.. The rights 


ae granted settlers under the provisions of Public No. 140, are not abso-.- * 


Z _ lute, but are conditioned upon the recognition of such rights by the 


Secretary of the Interior in the order restoring such lands to the 


public domain. Where the order restoring Carey Act lands does not 


recognize the preference rights of settlers, nor. provide for the exer- - 


: cise thereof, soldiers’ applications will be governed by paragraph (a) . 


— section, 14 hereof, 


“ORDER APPLICABLE TO LANDS OPENED ‘OR RESTORED SUBJECT TO THE PRO- ne 
ae VISIONS OF THE PUBLIC RESOLUTION. : ‘a, 


| Sno. 14. tt is prdered and aicticd that hereafter, and abit Feb- 
-ruary 15, 1922, when. any surveyed lands within the provisions of 
. the public resolution are opened or restored to disposition under the - 
| authority of the Department, such lands, unless otherwise’ provided 


. in the order of restoration, shall Scone subject to appropriation 


under the laws eppuesbls shore Os in the following, manner, and. not 
otherwise: | 

gle C00 er not affected by the setaleai sionty: conferr a by the 
acts of August 18, 1894 (28 Stat., 394), or June 11, 1906 (34 Stat.,. 
238), or February 14, 1920 (Pub. No. 140), will be subject to entry | 
by soldiers under the homestead and desert-land laws, where: both of 
_ said laws are applicable, or under the homestead law only, as the case 
may be,. fora period of 63 days, begi ginning with the date of the filing 
_ of the township. plat, in case of survey or resurvey, and with the 
: sixty-third day from and after the order cf. restoration, in all other — 
cases, and thereafter to disposition under. all of the -public- land laws ~ 
= applicable thereto. For the period of 20 days prior to the restora- 
. tion or opening of such lands to soldiers’ entry, and for a like period 


S| prior to. the date such lands . become subject. to. entry generally, = 


/ ‘soldiers in the first. instance, and any qualified applicants in’ the ~ 


ae: second, may execute and file. their applications, and all such appli- | : 


- cations. presented. within such 20-day periods, together with those — 


offered at'9 o’clock a. m., standard time, ch the dates such lands 7 


, become subject to. appropriation, under. such applications, shall be. 


_-. treated as filed simultaneously. _ 


—(b) Where the lands are Sabie to the preference rights pee ee 


at ferred by the acts of August 18, 1894 (28 Stat., 394), or June 11, 


1906 (34 Stat., 233), and where in the order restoring Carey Act’. 


lands. preference rights of settlers are recognized under the provl- - 


- sions of the act. approved February 14, 1920 (Public. No. 140), the © - 
- lands not. appropriated under such dominant: preference rights will =~ 
. become sable ect to ney by soldiers under ne ‘provisions of I both the | eA 7 
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- ‘homestead and door land ae or the. homestead laws ee re 9 


.. o'clock a. m., standard time, on the first. office day after the termi- - - 


: - nation of sich preference-right periods, and to.entry under all the 
applicable public-land laws at 9, o’clock a. m., standard time, on the 


- _sixty-third day from and after such first office day. Soldiers’ doplica: | 
- tions may be filed at any time during such preference- right periods, - 
~~ and will be held subject | to such superior preference rights. Ifthe con-_ a 
_ trolling preference right be exercised within the time prescribed, 
applications of soldiers in conflict therewith will be rejected. If 
such preference rights be not so exercised, the applications by sol- 0 2 - 


 diers filed during such preference-right periods, together with those 


filed at 9 o’clock:a. m., standard time, on the first office day following as = 
the. termination OF such periods, all be treated as filed simultane- ) 


ously. 


‘DISPOSITION OF APPLICATIONS. Ds 


Suc. 15. (a) “Applications oo as filed cee will in 
rejected where they conflict with superior claims; otherwise they will 
be disposed of in the manner edured A Cireular 324, AppEores May 
921914 (43 L. D. , 254). er : 

“(By Soldiers’ applications and bhgas ma sti qualified persons filed ; 
after 9 o’clock a. m., standard time, on the dates the lands become 
subject to such applications, will be eases of 3 in 1 the order filed. 


| "RESTORATION OF LANDS TO GENERAL DISPOSITION. 


Suc. 16 G While ae nt ai ‘fend a ihe piblic 
resolution may be exercised by soldiers of the war. with Germany — 
only, when the lands shall have been restored to disposition generally, © : 
under the applicable public- land laws, soldiers of any war may pro- | 


~ ceed on terms of equality with other qualified: persons. Those who 

| served for 90 days or more in the United States Army, Navy, or Ma-. 
rine Corps during the Civil War, Spanish- American War, or Philip- at 

- pine Insurrection, and were honorably: discharged, may initiate claims: 


under the homestead law by filing declaratory. statements, either in 


7 7 person or by agent. Those who served in the United States Army, 7 
Navy, or Marine Corps for 90 days or more in connection with the 


+ - operations on the Mexican. border or during the war. with Ger many, : oes 


"and were honorably discharged, may file declaratory. statements in 
_ person, but not by agent. The soldiers who make entry after restora- 
—. tion of the land to general disposition. may apply, such. military eee 

~ gervice in. lieu of residence in proving claims under the homestead oie 


| laws, to the extent indicated i in Section. 9 hereof. i a 
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(B). “Where the lands are affected by i provisions of the act of | | 
March 3, 1893 (27 Stat., 592), the applications of soldiers and-other | 


- persons will be held. subject to the rights of the State for a period — 


| of 60 days from and. including the date of such general restor ation. 
- - CiaYy TALLMAN,» 
o-oo | Comunissioner. 
Approved: ey # 
ALEXANDER T. Vocrnsane, 8 
First Assistant Seor etar Ms 





"DANIEL JEROME, TR. 
“Decided | Aprit 5, 1920, - : - _ a 7 7 


: ‘Tortus Mounrain Inprans—Acr OF en 21, 1904, | 


An Indian who avails himself of. the wuivileses of the general lomestead law . 


and receives. patent thereunder necessarily acts in the capacity of a citi- 


a _ Be; -and as he thus separates himself from the tribe, he is not entitled | 
‘thereafter to also make selection under the Turtle. Mountain act of April 
| 2 1904." | : 


| Vocutsana, First Assistant é Seoretary: | | 
Daniel Jerome, jr., appealed from decision of the Coamieione: 
of the General Land Office, dated August 20, 1918, holding for, 
“ rejection his selection of the NW. 4, Sec. 25, T. 161 N,, R. 71 W.,. 
Minot, North Dakota, made under the Turtle Mountain act of April 
21, 1904 (33 Stat., 189, 194). 
: The: selection was. ais October 4, 1916, and the action’ of the 
: Commissioner in holding the same for rejection was for the reason. 


that Daniel Jerome, jr., having previously entered a tract of land 


under the regular homestead law. and received patent therefor as-a 
citizen, was not entitled thereafter to. also. make selection . under 
the Turtle Mountain act. — a i | : 
It is an established rule that an ada eho has ere an iailee: | 
ment out of tribal or reservation lands may, as a citizen by virtue = 


of such allotment, make homestead entry of public lands. This is : — 
. . for the reason that allotment in severalty of reservation lands. is co 


3 simply a division of tribal property among those entitled and isin — 


. “no sense an entry of public lands. In instructions of June 8, 1918 
(46 L, D., 405), it, was held that under the terms of the act of ‘April | 
21, 1904, supra, which provide that members. of the Turtle Moun- 


| a and who are ‘unable to secure jand upon their reservation may — - 


7 take land on the public domain, an Indian of that band who satisfies _ 


i his allotment fan by taking Abe is land i Is to be. treated the same > 
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F ‘as. if heh had ocean land on his reservation, and that he: may there- a 
after make regular homestead entry asa citizen. — | | 
But the situation presented by the case of Daniel Je erome, ir, 


7 radically different.. Prior to his. selection of land on the oe - 


domain under the Turtle Mountain act he had made a regular home- 
stead entry. and received patent. for the land entered. He could do ; 
this only on the theory that he had separated himself from his tribe | - 
and become a citizen. An Indian, as such, is not permitted to take 
dands on, the public domain under the general homestead law. This 
ean be done only under what are known as the Indian: homestead 
laws and in availing himself of the privilege of these laws he acts in 
the capacity of an Indian as distinguished from a citizen. An In- 


. dian availing himself of the privileges. of the general. homestead law | 


necessarily acts in the capacity of a citizen. | a was said in 1 the: case 
of Feeley v. ‘Hensley (27 L.. D., 502, 504).: | | 


It must be presumed that he. was and is an erie born within ie: terri: . | 
torial limits of the United States and one who had at the. time of filing his 
declaratory statement: and. of making his. entry, taken. up his. residence sepa- 
rate and apart from any tribe of Indians therein, and had adopted the habits 
of civilized life, . as his citizenship could apparently be derived from no other | 
source. These conditions: brought him within the pale of citizenship, where he 
has voluntarily placed himself. (24 Stat., 388, 390, Sec. 6, act of. February 8, 
1887.) *.*  * The homestead - privilege was conferred : upon. ‘native-born 
Indians who. have severed tribal relations. and. adandoned savage for civilized 
life. (Turner v. Holliday, 22 L. D., 215.) — ‘The Indian entryman. did not: 
attempt to secure. an. allotment to him of nonreservation lands,. whereby he 
would become a citizen, but relied: upon his citizenship as one who. had sepa-~ 
rated from his tribe: and had adopted the habits of civilized life. By his — 
voluntary act, ‘his declaration. of citizenship under oath, and his accepting the. 

conditions imposed. by law: upon other citizens; in filing his declaratory state- 
ment and making homestead . entry for. the tract in question, be acknowledged 
that he laid no further claim to the guardianship of his person by the United . 
States. That relationship ceasing, all obligations on the part of the Government | 


toward him, as an Indian, except such as are enjoyed by citizens in common, | - : 
are canceled. The pr otection afforded by Congress and by this Department to. 


the Indians while in a state. of dependency ceases when the state of pupilage 
‘or wardship of the latter no longer exists. See the case of Miami ees! 25 | 
L, D., 426, 430.) 
The act of. April 21, 1904, “supta, in permidene qhenibens of the 
Turtle Mountain band of Indians to take lands ‘on the publi domain, ) 


‘in instances where they are unable to secure lands on their reserva--_ 


tion, granted a privilege to the Indians as such. On the other hand, 


a person though of the bood of that band in availing. himself of thie as 


provisions of the general homestead law does not actin the capacity - 


of an Indian but as one who has abandoned his tribal relations and 7 _ 
ie, adopted the habits of the white man, when he becomes entitled to2**¢ 
_ the ‘rights and privileges of citizenship, among which is the right — 


| to make, homestead entry. Furthermore, it was only an. individual 
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| privilege that - was pranted by. the Turtle Mountain: act to these: In|” 


dians who could not secure lands on their reservation. It was in no © ‘ 
sense a tribal right and no particular lands were ever held in reserva- _ 
tion for the purpose of satisfying that provision. of the act. Ifthe ~~ 


| privilege i is not exercised while the Indian i 1s qualified it. necessarily 
becomes forfeited. ‘It.is well settled that even in the case of strictly 
tribal lands in which each member of the tribe has an inherent inter- 
est, a member may nevertheless disqualify himself and his right to’ 


os shane in such lands be lost by change of status. The question in- £ 
i volved i in the instructions of June 8, 1918, supra, was as to the right i 
of an Indian to make homestead contey after selection under the 


Turtle Mountain act and consequent citizenship, and did not involve 


mo the question of the right of an Indian to make selection after: he - 


becomes a citizen by separating from his. tribe and the exercise of the A 
| privileges of citizenship by making homestead entry. The above is : 


7 true of the cases-of Frank. Bergeron (30 L. D., 875). and. Francis - 
‘Frazier (42 L. D., 192), cited in support of the appeal. It was found 


In the case of Haitie Fisher Hall (43 L. D., 471), a Pine Ridge Sioux 
Indian, also cited in support. of the appeal, that she made entry under 
the serena homestead law as a citizen of the United States. The only 


. question involved under the appeal from decision holding her home- 


stead entry for cancellation was. as to whether she was the proprietor 
of more than 160.acres at the date of entry. She was also an appli-. 
cant for an Indian allotment on the reservation of her tribe, but it. 


Was not approved at the time she made homestead entry nor until: 


after she had submitted final proof. it was held that she was not 
disqualified under the homestead law, as it was conceded that her 
right ‘to an allotment was merely in futuro. at the time she made 
homestead entry. The question of her qualification to take an Indian 
allotment was not directly involved in the matter of determining her 


: : right, to make entry under the general homestead law.. 


It appears that one Elzear Parisien, after having made. homestead. 


. Mateg as a citizen and received patent thereon, ae made selection as.” 


-a Turtle Mountain Indian under the act of April 21, 1904, ‘Supra, 


_ on which fee patent issued. The Department on June 27, 1916, 


requested the Attorney General to institute suit for the caricellation . 


"- of the fee patent issued on the Turtle Mountain selection, with the — : 


- result that on May 25, 1917, final deéree was rendered by. the United — 


- States’ District Court: of North Dakota, canceling the patent. The 
os controlling facts in that case were the same as in the present one °. oe 
—. of Daniel Jerome, j qi: | 3 


| Reference is made in the od toa ee reinstatement for 
the benefit of his heirs of a filing made by Daniel Jeromé, sr., de- 


oo ceased, covering. the land. in question. It appears that Danick Je- | : 


ae rome, 4 SI. made Indian homestead entry for sald land under: the 
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“act ¢ of July 4, 1884. (23 Stat.,. 76, 96), but the same was never y com- i: 
pleted by “issuance of patent, although he appears to have resided _ 
- upon the land for many years, and it was found that he. was. dis- 


Zz qualified by reason of having previously made entry under. the gen- ca oo 


—— eral homestead law as a. citizen. It is apparent, however, that these. - E 


matters are not pertinent to the present. case, which directly involves 


; the determination of the sualifications of Daniel J erome, Ps under 


wo : | the. Turtle Mountain act, 


‘The Commissioner’s ‘decision herein, rejecting the latter’ s sel ec tion : 


under said act, is s aflirmed, . 


Se 


a 


| STATE OF UTAH (ON PETITION), 
7 Decided April. 5. 1920.. 


Sor00r! Guawr—Srare, oF UTAH. : - 
Land embraced in. subsisting entries ae the’ date of the granting act and at 


the time of the admission of the. State of Utah into the Union is excepted oe 


from the er ant of: lands in place, and the subsequent cancellation of such 
entries does not cause the grant to attach; but: the: ‘land becomes. a par t 
of the public domain subject. LO: disposition , as other public lands. | 7 


Conrricrine DECISIONS OVERRULED AND Movretep. | . x z= 
Decision in the. case. of Law Vv. ‘Utah (29. i. D.,. 623), overruled ; decision in 
the case of Barnhurst v. ‘State of: Utah (30 L. D. , 314), modified. 
Vocrrsane First Assistant S ‘ecretary : | | 


-The State of Utah has filed petition for exercise eof ne super visory 
atithority of ‘the Department and for reconsideration of decisions of . 


November 10; 1916, and February 16, 1917. [not reported], which ies 


on upheld the decision of the ‘Commissioner. of the General Land Office. : 


dated. February. 18, 1916, wherein it was held that the N. 4-of. Sec. fe 
2, T.'5 S.,: BR. 28 E., Salt Lake Meridian, did not pass to ie State 


aioe its school Geant because the: land was embraced in subsisting x 
entries at date of the grant and at the time of admission of the — 
State into the Union, and that the subsequent: cancellation of the _ 
: entries did not cause the grant to attach. , | 
In declining to recognize the claim of the State to. the iad in 


question the decision ot the Department in the case ‘of Andrew. + Peer d 


~ Billan: (36. L. D., 334) was followed. The State urges that the case . 
referred. to, hick: was an Oklahoma case, 18 not applicable. to the 


* : State of Utah and that. as to its grant the true-rule is to be found < a. = 
in the case of Law ».. State of oe Fis Li. D, uae wherein it was 
_—_ held, syllabus:. 7 pe 


‘ - The grant of school lands to the State of Utah ‘pecame operative on ee 
admission of the. State into. the Union ; and where at such date a. portion of . 


| a school section - is embraced within a. subsisting timber- culture entry, made .. 


; pe ior to the date of the granting act, the State takes title to. such: land. subject we 
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only to the evant S right’ to pacteee title under his ‘entry,. ron if said aes sms a0 


. “ds subsequently canceled the title of the State becomes complete as of the. date 
of admission, to the exclusion. of any ee ment on 1 the are or a contestant Es 


who secures. such cancellation. 


ae : In the Billan case, supra, it was held, ayllabus:: 7 
A homestead entry of record at the date of the act of Tine 16, 1906, excepts . | 


: “the land covered thereby from the provisions of section 8 of that act, reserv- — 


| Oo ing sections 18 for the benefit of the’ future State of Oklahoma,. and upon the 7 | 
: / cancellation thereof the reservation declared by that section - does not attach, 
bas the land becomes public - domain subject. to disposition as other public land. 


‘Tt will be observed that. the two decisions’are in direct conflict i 
unless the language used in the respective grants is so divergent as — 


to justify the different conclusions reached. But upon examination § 
of the respective grants it is found that the language used in the © 


. Utah grant instead of being more favorable affords weaker founda- 


tion for the contention of the State than that contained i in the Okla- ie 


homa grant. The Oklahoma grant contains no words of restriction 


whatever but granted sections 13 in place without any expressed ex- 


‘ception, and yet it was held that it-was not the intention of Con- 
gress that the grant should operate as to lands appropriated by entry ; 
that the grant. could be extended only to unappropriated lands, and 
the fact that land appropriated by homestead: entry might subse- 
| quently be restored to the public domain did not, in the absence of 
express. direction, subject it to the grant. : eo 
_.. The. Utah grant was ‘restricted, as to such of the sections speci- 
fied; as had not been “sold or otherwise disposed of by or under the 
authority’ of any act of. Congress ” -and where said sections or any - 
part thereof had been sold or otherwise disposed of, other lands 
equivalent thereto. were > granted and made ere to selection as 


idemnity. | 
In the case of ener v. ‘State. of Utah (30 1 D. 314), it was 


ae . “eld. that land embraced in a desert-land entry existing at date of 
admission of the State, when its grant became effective, was.“ sold. 


or otherwise disposed of ” within the meaning of the granting act, 
and served to defeat the grant.“ to the extent at least that the right _ 
of the State, if any, under the school grant, would be subject to 
his prior right under his desert filing.” This decision conceded too — 


~ much in suggesting that. the grant might attach. to the land involved . : 


therein upon cancellation of the. deere land entry. Clearly, lands 


which had been “sold or otherwise disposed of ” were excepted from | 


the grant of lands 3 in place, and could not fall within the grant upon a 
-. yeturn. Such loss could be made good only by selection of other : 
| jands. as idemnity therefor, as expressly provided. - 
These decisions in the cases of Law and Sane supra, appear + ae 
- to have failed to mark the distinction between elaine on the one | _ 


: hand of the kind there involved where the lands were excepted from 
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the er by a entries, and on the other hand: those anne 7 


based upon: settlement initiated prior to survey. ‘With reference to 7 


» the latter, it is provided i in section 2275, Revised Statutes, as amended — 


a by the act of February 28, 1891 (26. Stat., 796), which was extended | a 


to. Utah. by act of May 3, 1902 (82 Stat. , 188), that where settlements. | 


— with a view to | connor or homestead: are made before survey in the - 


ers field on school sections, those sections shall be subject to the claims of — - 
. such settlers, and other lands may be selected by the State.in lieu - 


thereof. It has been uniformly held with respect to this class of 


‘a claims in conflict with school grants that thé grant is held subject 7 


‘to such. settlement, and that the State may claim the land in place - 


in case the settler ‘file to. carry his settlement to completion; or the > 


a State may select other land to cue any loss occasioned by such." see 


settlement, claim. | 


After mature consideration, it is = believed that the rile iwanesa . 
in the. Billan case is correct cad therefore the decisions heretofore oe 


rendered in the instant case are adhered to. It follows that the said. 
decision in the case of Law v. Utah should be and it is hereby over- 
ruled and the decision in the. case of ae 1S. s modified to meet | 
the views herein expressed. - | 
The, State requested further opearuiniays to file brief or eaebiait 
oral argument in support of its contention, which request, was granted - 
by letter of November 15, 1919, but no action in that regard has been 
taken by the State. ‘In view thereof and the consideration which has_ 
been given the brief theretofore. filed, it’ is deemed unnecessary to 
further delay ae in the oe The poate is i gis a , 
denied. ao | a . | 


od 


"INSTRUCTIONS, 
a - Aprit 9, 1920. 


_ Sseat ‘LANDS RESERVED - FOR POWER Srres—Acr OF ‘FEBRUARY 28, soi. 


Riot iia withdrawal of public lands for. power- -site purposes under the provisions - 


| of the act of June 25, 1910, is.a reservation within the meaning of the - 
act of February 28, 1891, amending sections 2275 and 2276, Revised Statutes. | 


Voanisane, First Assistant Secretary: 


The surveyor general for the State. of California has asked | 


advice from your office [Commissioner of the General Land Office] ay 
and.'you have requested instructions from the Department. as Pe ee, 


- whether the State may : surrender its title to certain described lands 
in a specified school section 36, within Power Site Reserve No. 217 
created. October 2 28, 1911, in. eee for aes lands ot the United - 


i States. . 


eee and may be selected se os sections 16 and 86 * 


ee: 362 on . >a DECISIONS RELATING TO. THE PUBLIC LANDS. ie “(Vo 
“Cader the: provisions — the 4 of February 28, 1891. (26 Stat., | 


4 96), amending sections 2275 and Aa Revised Statutes, " ‘other 
lands are yee appropriated ~* and granted: — me 


are included within any Indian , military or other reservation.” (See a | 


State of California on review, 28 L. D., 57; State of California v. 
_ Deseret Water, Oil and. Irrigation Comean 248 U. Ss, 415.) 


. The precise ‘question is whether a withdrawal for power- ae pur- oe 


i mone comes within the meaning of ss reservation ’ ” as that term -is 7 
_ used in the statute cited. In other words, is there any difference in 


e principle between an Indian or military reservation established DY. cha 
_. Executive order. or a withdrawal or reservation made by the same 
- authority pursuant to section 24 of the act of March 3, 1891 (26 


ba . ‘Stat., 1095), providing for the establishment. of forest. pombe and: — 
ee, withdrawals. or reservations | “for water-power sites * * * or’. 


other public purposes” ” established aaa to the act of June 25, 7 


: _ 1910 (36 Stat., 847). 


In the opinion of ihe Depee ent there i is none. - From: an early te 


period in the history of the Government it has been the practice of t 
. the President, either by express Congressional sanction or through _ 
his implied power as Executive, to make withdrawals and reserva- -_ 


-: tions. of the public. land for military uses and for Indian purposes or — 
— for governmental: uses rendered necessary for the. proper dischar ge 
of the functions committed to the executive branch of the Govern- | 

- ment in. its various departments. SGERar ew. ‘McDowell, 6 Wall. 2 

: 363, 381.) - | | 

In 1891 Congress. empowered the Precidant fr om. tae to time to 


ne set. apart and reserve public land bearing forests “ as public reserva- 
tions” and directed him to declare by public proclamation “ the es- 
’ tablishment of such reservations and the limits thereof.” This enact- _ 
ment marked the inauguration of a new policy in regard to the con- * 


servation and use of the public domain for the permanent. good of 


+ the whole people. The passage of the act of June 25, 1910, supra, 


a -was but another step in this policy. Under this statute thie President 


= : is authorized at any time in his discretion: to withdr: aw. from settle- ; * 2 
ment, location, sale or entry, any of the public lands of the United ty Od 
fe ae Geates incldding Alaska. and reserve the same for water- -power- sites; 


Irrigation, classification, or.other public. purposes to be specified in 
the orders of withdrawal, such withdrawal to remain in-force until 


| ' revoked by him or by an act of Congress. ‘Further legislation de- 
oe elaratory of the same policy i is found in section 10 of the stock-raising © 
homestead act of December 29, 1916 (39° Stat. , 862), which authorizes 


aaa the withdrawal and pooareation under the act or June 25,1910, supra, 


ae of lands containing water mare or other one of water, needed Or, si 
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oth used. by. i public for: watering ‘purposes; fas lands necessary to 


insure access to these watering places and lands, to, be designated ag 


: stock driveways, needed for use in the movement of stock Le summer . 
and winter ranges or to shipping Pome | | | 
The scope of the word “reservation” as used. in 1 the. act: of Vaidine ; 


98, 1891, supra, was first considered. by the Department in the case — | 


oak of the State of Wyoming, decided. June 4, 1898 (20 L. D., eee wherein . 


- it was stated: 


The words: “or other reservation 9 “here. used, when considered in. he. Hike - 


Of. existing conditions, ‘include and manifestly. were intended to include every a 


| xeservation (other than Indian or inilitary ) or. withdrawals of. lands for a public © 


“purpose, without respect to whether they should. be temporary. or, permanent ee 


in character, and irrespective of the purpose for which such ‘reservation or . 


- withdrawal was made. In other words, after specifically providing for Indian 


i and military - reservations, These words provide gener ally for. all other. reserva- 7 
tions made. by the United States for public purposes. The words “or are other- — 


wise disposed of by the United Statés,” following the words “ other reserva- 


tions,” demonstrate. that the latter were ‘not. employed. Ale: cad sense, 
7 but rather in their extended and broadened sense. | , | ~ 
| It perhaps should be noted ‘in passing that thet use in the foregoing : 

excerpt of the qualifying words “temporary or permanent” as ap-_ 
plied to reservation manifestly. had regard to the distinction. which a 
was observed between tentative or preliminary withdrawals. for ex- | 
amination, with a view to the creation of a reservation and the definite 


and ultimate reservation itself. The ‘right to indemnity or to invoke — 


the exchange provisions of the act under discussion was: made to de- » 
‘pend not upon the nature of the withdrawal or reservation as tem- - 


“porary or permanent but: upon its character, whether. for a public us 


purpose or for governmental Uses. — | 
In another case decided in 1903, State of Californie: (39 L > 348) i 
the Department took a more feiniciaa view of the word, saying: 


These. temporary. withdrawals, made preliminary to the -establishment* of. a ie 
forest reserve, are, from the very nature of things, largely in excess of the — 


amount which may be finally set apart as a forest reservation, and examination : 


- . thereof is. made as fast as is possible with the force available for the purpose. 
The withdrawal made October 14, 1902, your office letter reports, includes, apes. 


“~ ‘proximately, 100 townships or 2,304,000 acres. While.lands so withdrawn are ~ | 


| not subject: to disposition. under the general land laws, yet they are not within : be 
"a “yeservation.” within the meaning of that term as employed in the act of |. 
February 28,-1891, supra; nor are they. within a “reservation i within the... 


on meaning: of the term as there employed. until. ‘reserved oe the aprecamane Pe 
= finally establishing the forest reservation. | | 
— Theact of: 1891. provides. indeinuity where the schcol sections So Seanted-< “are .. 
| mineral land or are included. within” any Indian, military, or other reservation. ee 3 


indian. and ‘military. reservations. include lands specifically appropriated toca. . ie 


particular use, and the words . other reservation.” as employed in the-act of 


4891. must signify a ‘reservation of like character to. those . ‘specifically enu- . °° : 
: -merated. .Mere temporary or preliminary withdrawals of lands with a view to. ~~ 


a ge their investigation + and examination to: determine what pete if any, | should ae —s 
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fidluded within a forest acevadee! can not be. sostruad' as placing: suet 


lands within a. reservation of like character to an: Indian or PE MAEY reserva 
tion. | : 


A number of fie decisions and opinions fio upon the question | 
are collated in decision of the Department dated May 28, 1918, in 
the case of the State of New Mexico (46 L. D., 396), ‘whete it was) 


held that certain lands 1 in-a school section 2, temporarily withdrawn - 


for Indian purposes, were acceptable as base under section 2275, Re-_ 
_ vised Statutes, as amended, although it had not. been determined at 
the time the indemnity selections were filed whether the base lands - 


would be permanently. reserved for Indian purposes. But it is shown. is - 


~ in that case that the Jands were meee reserved at the date of the = 


| decision, | 
> £ain the case of United States: wv. Midwast Oil Company (236 U. S., | 
| 459), the argument of the company was against the validity of cer- 


tain so-called temporary petroleum withdrawals made by the Presi- 


dent prior to the passage of the act of June 25, 1910, SUPT A. Jn dis- — 
cussing this contention the Supreme Court said: Ta 5, ie 


When andlyzed this proposition, in effect, ‘geeks to ine a distinction fhe: 
tween a Reservation and a ‘Withdrawal—between a Reservation for a. ‘purpose, 
not. provided for by: existing legislation, : and a Withdrawal ‘nade in aid of 
future legislation. It would mean that a Per manent Reservation fora purpose 
designated by the President, : but not provided for by a statute, would be valid,- 
. while a merely Temporary Withdrawal to enable Congress. to legislate in the » 
- public interest would be invalid. It is only necessary to. point out that, as the - 
greater includes the less, the power to make permanent reservations includes . 
power to make temporary withdrawals. For ‘there is no distinction in principle 
_ between the two. The. character of the power. -exerted is the same in. both 
eases. In both, the order is made to serve the public interest and in both the 
effect on the intending settler or miner is the same. . : 

* But the question need not be left: solely to. inference, since the validity of 
-withdrawal orders, in aid of . legislation, has been expressly recognized ina 
seriés of cases involving a number of. such orders, made between 1850 and 
1862. | Dubuque & Pac. R. R. v. Litchfield, 23 How., 66; Wolcott v. Des Moines -- 
-Co., 5 Wall, 681; Wolsey v, Chapman, 101: ‘U. §., 755+ Litchfield v. Webster — 
County, 101 U. 8., 773; Bullard v. Des Moines &e, R. R., 122 U. S., 167. 


In the nomenclature and administration of the public- land laws 


ee distinction is. often observed between a “withdrawal” and a. _ 
~ “reservation.” The word withdrawal. has generally béen used : to 


he denote an ee issued by the President, Secretary of the Interior, | 

~ Commissioner. of the General Land Office, or other proper officer, _ 
' whereby public lands are withheld from settlement, sale or entry _ 

under the general land laws in aid of administration or because of | 

some exigency or emergency, to prevent fraud, to correct surveys or — 

: boundaries or in order that they may be presently or ultimately ap- 

plied to some designated | public use or disposed of in some special | 


. way. The terms are often used. interchangeably, but unquestionably . - 


‘ql \ 
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on many “withdrawals ee a made wien could not. properly be dew °° 


-. fined as reservations within the meaning of; the act of. February 28, - o> 


1891, supra. For instance, in the administration of the grants of. : 


| : publié lands made to aid in the construction of railroads, Executive - - 


withdrawals are or were made either in advance of the definite. loca- | 


a 2 tion of the line or route of the road and for the purpose of preserving . | se 
the land for the satisfaction of the grant or after such definite loca- 
_. . tion, and for the purpose of properly. advising the local officers’ and 


. others that the lands falling to the grant as well as those remaining. a 


_ to the United States have been identified, signifying that the granted ° 7 7 
_ lands have passed to the railroad company and the lands remaining — 


_ to the United States are to be disposed of only at double the minimum ~ 


; _ price. Manifestly this is. not: a reservation ot the lands in. = true tee 
_. sense of that word. 


_ It seems clear, however, in view rot. what oe been. said that: in the. : 


great majority « of cases 1n practical. operation and effect a withdrawal a 
and a reservation of public lands are identical. The question natur- - 


ally arises then what is the criterion by which we may judge whether — 

a withdrawal or reservation is within the meaning, of that term as 

used 1 in section 2975, Revised Statutes. 5 
- In the opinion of the Department the. true test is whether dhs and: | 


have been set aside in the interest of. the public, that is, dedicated ~ 


to some special use or designated for some particular purpose as for 
example where the withdrawal or reservation is in pursuance of a 
- policy declared by Congress.as one for which the public lands may 
be used. This onvigURy comprehends: reservations under the act 
of 1910. ee 7 
The Department dea not wish to be Gatihieiond as saying, ao 
ever, that a withdrawal for mere purposes of classification or for — 
‘irrigation would constitute a reservation. within the meaning of. the 


act of February 28, 1891. Such a withdrawal is in most cases mani- 


‘festly in aid of adniinisteation and. not a reservation of public lands. - 


for the use of the United States. a. 
The purpose for which power-site athdeae ule: are nade: is not. 


“necessarily the. construction. and operation of power plants: by the 


_ - Government itself. The real purpose _ is” to enable the Government _ ei 
fa to protect. the public interests in connection. with hydroelectric. de- jeg a 
. velopment. in this country. . The precise manner in which this is to 


Pe ss - be accomplished depends upon the future determination: of Congress, _ 
where the: matter is now. under consideration. But the act of 1910- 


- specifically authorizes the reservation of lands for this purpose, and ° 


. the Department i is fully convinced that such a reservation. when made... > 
, comes: clearly within. the meaning of that term ‘as used in section i, tes ae 
= 227 5, Reserved. Statutes, as amended by the act. of sit 28, 1891. er 


as 


: < 
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ba ‘Swamp-Lanp Grawt—Trece, 


Only. upon. approval by the Secr etary of the Interior. onder the act of ¢ March 

2, 1849, granting swamp ‘and overflowed lands to ‘Louisiana, or the issuance 
of patent under the general Swamp act of September 28, 1850, does the fee | 
: simple title vest in the State; prior. thereto ‘its. title is | inchoate and im- | 
perfect. both in law and in equity. | : oe | 


be Swamp-LaND ‘Gkawr—Minerar Lanps—Pernoneunt Wiraprawar. a 


Lands embr aced within a ‘petroleum. withdrawal are thereby impressed with 
a prima facie mineral character; and the burden is upon the State to over- 
come this or suffer the rejection: of its claim thereto under the swamp-land 
grant, ‘which does not embrace mineral lands. 3 


| Vocmtsane, First Assistant Secretary: , 7 
‘The State of Louisiana has appealed. from a dosision of the Com- 


} missioner of the General Land Office, dated February 20, 1919 , grant _ 


ing the State sixty days within which to show that the N. 4 NE. 4, 


; ‘See. 33, T. 12 N.,.R. 11 W., L. M.,, Baton Rouge, Louisiana,. ee dis- - 
“trict, slaimed as swamp janes 1s aot rhineral i in ohn racter or to appeal | 


or gaffer rejection as to said tract of its swamp- -land selection list. It. 
appears that the State on March 21, 1919, prior to its appeal herein, 
filed an application for a mineral hearing but in connection there- 
with submitted no nonmineral showing” : | 
| Furthermore, the State asks that the case 07389, Baton eee in- 
‘volving lots 2 ae 8, Sec. 5, of the above. township, be reopened SO - 
that. whatever decision 1s ee rendered may apply to that matter 
also. Those tracts were considered in departmental instructions of | 
May 25, 1918 (46. L. D., , 889), wherein the conclusion was reached | 


~ that. if the claimed swamp: lands were ascertained to:be mineral in ~ 


character patent must be denied. On June 28, 1918, the Commis- . 
sioner allowed the State and its transferee J aha M. ‘Nabors, to. file 


a: ‘showing that the land. was nonmineral, and to apply for monies | a 


The showing was made anda hearing ae ted for and had ‘in April, - 
1919. The record in the proceedings i is apparently still in the distriet 


_— land office. On April 28, 1919, the’ appeal now pending was filed and | ade, 
He on September | B- 1919. the Conn directed the suspension of 
aa action in. the thatter a the hearing until further advised by him, ~ 


All the tracts above described were included. within the out- 
| See of Petroleum Withdrawal 48, Louisiana No. 2, created _ 
by presidential order of: May 22, 1916. No Executive action has been | 


a7 mm ‘taken modifying or revoking said withdrawal. 


| -The State in its appeal. broadly contends that the departmental 
= pinion of eae 205 1918, supra, is: not soundly reasoned and. Is hot 
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well eee because ie Supreme Court: of ‘ue United States hae 


held that the swamp-land acts constituted: present. grants. A brief - 
_ on behalf of the State and of its transferee, John M. Nabors, has been — 
- filed. Therein it is urged in substance that the grant to the State was. 


one in praesenti, importing an immediate transfer of interest, nota 


promise of a transfer in the future; that the fee simple title of swamp 
lands vested in the State at the. dave of the grant; that such lands 


i - were not nublic lands subject to or ‘included in the withdrawal order; - 
- that. vested - rights can not be interfered with by the Executive and — 
that the subsequent. discovery of mineral does not affect such rights; _ 


that there is no exception of mineral. lands in the grant and the. 
swamp lands even if mineral in character will pass thereunder as . 


wag held by the Attorney General in his opinion of September The 4 
1916, in the Ferry Lake case. It. is conceded that In many cases _ 


language has been used implying that the swamp- -land grant is a 
grant am praesénti. : However, only upon approval by the Secretary : 
of the Interior under the act of March 2, 1849 (9 Stat., 352); or the. 

issuance of patent under the statute of September 28, 1850 (9 Stat., 


. B19), does the fee simple title vest in the State. — The law i in terms so 


expressly declares. - Prior thereto the State’s title is inchoate and “0 


‘imperfect both in law and in equity. Little. vw. Williams (231 U. S., 


is 2 835, 840). The Supreme. Court in ‘the case of Michigan Land and a : 
ee Lumber Company. vw. Rust (168 U. 5. 589, 592, 1-088); where the ag 


-, Swamp- -land grant was involved, said: 


Generally. speaking,. while the. leg al title remains in the United States, the ; 


. ‘grant is in process of administration and the. land is Subject to the jurisdiction 


of the Land. Department of:the Gover nment. It is: true a “patent. is. not always’ 


necessary for the: transfer. of the legal title. * * ™* wherever the grant- - 


“ing act specifically provides for the issue of a patent, then. the rule is that the 


legal title remains in the Government until the issue of the patent, Bagnell o. _ 


Broderick, 13 Pet., 436, 450; and while SO remaining the grant is in process of 
m administration, and the jur isdiction of the Land Department is not lost. 7 


It is, of course, not pretended: that. when. an equitable title has passed: the | re; 


Land Department. has.power to arbitr arily. destr oy that equitable title. . It has. 


jurisdiction, however, after: proper: ‘notice to the party claiming | such: equitable. 2 
- title, and. upon a. hearing, to determine: the question , whether. or not such. title 


has passed. Cornelius ». Kessel, 128. U. S., 456; Orchard v, Alexander, 157° 
Dio Soy OC25: 983 ; Parsons ®. Venzke, 164' UW ‘Ss. 89. In other words, the power 

_ of the Department to: inquire into: the’ extent. and validity of the rights. claimed - 

“oe against. the Government: does, not cease until the legal title has ‘Passed. 


| The injunction suit of Brown v. “Hitchcock. (173.0. ou 47 3, 47 6), a 
| involved swamp lands in Oregon. The State’s list had pest ape a: 
| ‘proved by the Secretary of the Interior a eu a ian revoked aby oe 


| his successor in office. © The court said: 


Jn this case the récord discloses’ no’ patent, and therefore: no passing aot the oe 


legal title. “Whatever:equitable rights or title may have vested in the State, the we i 


| dee title remained in the United States, 
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‘Until the legal title to publie land passes from the Goverament. inquiry as to oe | 


a all equitable rights comes within the cognizance of the Land Depar tment. 


See also Niles v. Cedar Point Club (17 5 U. fore 300, 309), where the 


- court expressly stated that as the land had never been patented to the z 
| State of Ohio no fee had ever passed. is . 
‘The swamp-land grant contained no express exception of ee ; 
or Indian reservations. It is thought nevertheless that such lands do | 
not pass under or fall within the grant. In the case of State of 
‘Louisiana v. Garfield, Secretary of the Interior (211 U. S.; 7 0), De 
Fort Sabine Military ‘Reservation lands were involved. | 
In 1871, the military. reservation having been abandoned Congress 


ordered the. lands to be sold for cash. The State listed the lands as - | 


_ swamp in character. under the act of 1849, and the Secretary of the 


“Interior had approved the listing on December 10,1895. On June 6, .. 


. 1904, that approval was vacated by: his cee The United States 
"Supreme Court said (page TT) , ae | 


The approval proceeded. upon a ‘enmnttese mistake of law; that upon the 
abandonment of the military reservation | the land fell within the terms of the : 
grant of 1849.. Therefor e; it was. void upon its. face. 


In the case of Oregon v. Hitchcock ‘aid U. S.; 60, 70), the follow- | 


ing language was used : 
| Again, it must be noticed that the jesul, title to all these depets of land is ~ 
still in the Government. No patents or conveyances. of. any. kind have been 
executed. There has been no finding or adjudication by the Land. Depar tment . 
that the lands referred to. were swamp or overflowed on March 12, 1860.. Under 
those citcumstances it is not a province of the courts to. interfere with the 
Land Department in its administration. So far as. a grant of swamp lands is 
claimed, it must be held. that the erant is in process of aduninistr ation, and. 
‘until the legal title passes from the Government, inquiry as: to equitable rights 
comes within the cognizance of the Land. Depar tment, eee e 


In addition to the foregoing authorities the decisions in the cases _ 
| Of Little w. Williams (231 U. S., 3385), and Chapman & Dewey Lium- 


ber Co. v. St. Francis Levee District (232 U. S., 186), clearly estab- 


‘lish that only by patent or approval by the Secretary does the legal or 

-fee simple ,title to swamp lands: vest’ in the State and. that prior 

thereto the State’s claim is inchoate and incomplete. — ae = 
Certain acts of Congress also point to this same conclusion. By | 


the act of March 2, 1855 (10 Stat., 634), the President was to cause ee 
~ patents to be issued to the purchasers and locators of public lands 


claimed as swamp even where the State prior thereto had sold the > 
_-tracts, the State to receive the purchase money or indemnity for such 


lands. The act of March 3, 1857 (11 Stat., 251), confirmed only those 
selections of swamp lands: which remained vacant, unappropriated. 


and. unsettled, and continued in force the above i of -1855, and 


extended it “to all entries and locations of lands claimed as swamp Cre te 
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: made okt since its passage.” “See also. sections 2483, ‘and 2484, aan 
Statutes. The acts of. Febraary 23, 1875 5 (18. Stat., , 334), ond March eae a ve 


oe Be 1877. (19° Stat., , 395), applicable to. Missouri. swamp selections: in 


ae terms saved - and. ‘excepted preemption and homestead’ claims. abe! ao 
oe Department i is aware that. certain: courts. have held. ‘that the saving ~ rare 
a “ : . provisions. of: the above laws. are. inoperative: because. ‘repugnant. tow Jes — 
_.. the grant or are applicable only to swamp selections improvidently ae 
>. made to. include nonswamp. land. Whatever the legal. effect of. the. AS 
. provisions. above set forth may be. they clearly. express | the purpose aaa 
-.. and intent of Congress with respect to the lands and’ apparently are. 
eee te wholly inconsistent’ with the” view that: ‘a complete. vested right 99 
~~. acerned to the State as of the date of the grant. In the light of the.” ee 


~~ more. recent. decisions. of the Supreme Court. it may. well: be that. such. jet 

: provisions: are not. without legal import and effect.” oe a 

: ‘The lands involved in the. present. appeal, as a stated, ae ee 
“within: the limits of the petroleum. withdrawal. ‘They are thereby - 


| “impressed with. a prima. facie mineral character. ‘Washburn v. Lane® 
(258 Fed., , 524). This isso although one of the purposes of the with- 

drawal. ie been. accomplished 4 in the passage of the general. leasing 
act of February 25, 1920. (Public: No. 146). ‘Deposits ‘of. oil and: 


gas are now subject to disposition only. in the-form and manner — 


Ee provided i in that act.» This Department has no power or. authority to® 


ou pass title to oil and gas lands: aus in ‘the | manner Bee by 
| ~ Congress. : hela 
In the case’ ae the State: of Florida’ (ar Te D: = py. “decided. March et 





. 90, 1919; by this. Department, a swamp- -land: sélection 4 in conflict with: - 


ae) phosphate withdrawal was involved. “Tt was there held (syllabus) : oa 


‘The claim. of Q. State: to land under. its swamp- -land’ ‘grant. is ‘incomplete. and 2 | es 
- {nchoate,. and does not become perfect, as of the date of the act, until patent is. 


= issued conveying” ‘the: fee simple title; and until so patented. the Land Depart- : orca 


ment has jurisdiction to. investigate. and determine both the. swamp and. over. aye 
= flowed condition of the land as. well: as. its mineral character. ee - 


In the same case. upon ‘rehearing the Department found - no: a : io : 
for changing its views as RP eet in. athe decision « on pn appeal: (47 tee 


t. D., 98, 95). a . 


“The Cane one of thi: General Land Office j ‘in. sth s Faiey L cake: oe a 


ease early expressed. his opinion to the effect ‘that mineral lands did). 
_ > not pass under the swamp- -land. grant. In the case of Sabine Islands =. 
: ~~ selected. by the. State. as. swamp, this Department caused. a careful 
field investigation to be made ‘which resulted in a ‘nonmineral report 
a3 “as. to such lands. before the selection list. was approved. - With all 
due deference to the expression contained in the opinion dated Sepr ai 
.s tember 11, 1916, of the Acting Attorney General concerning Ferry a 


ot Lake. » lands, this —— with: which rests the ‘Furisdiction and |. i 


“T15594°—vor. 47—20-—24 
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| © duty of dctarauning’ in the fist instance what lands are to be Sotented: oe : 


-.or approved under’ the swamp-land grant, is not.persuaded that — 


. Jands: mineral] in character: are included i in such. grant. ‘The position aes 
as taken in-the Department pe this question has. been uniformly con 
pag aes — sistent since it-first arose. The soundness of the argument and con-- | 
ea ‘tention of counsel is not conceded: The State must bear. the burden 
of making out a case to over come the prima facie mineral] character oe - 
of the land where the same: is included in’ petroleum withdrawal or << oe 
“i eet the.final rejection | of its swamp- -land claim. eat ge ae i. 
‘The Commissioner’ S action in ordering the hearing i is sustained. Fara 


So The decisions called i in ni question by the pps are affirmed. 


oe WATER. RIGHT CONTRACTS AND REGULATIONS: OF QoTOBER s ao 


a eee 


191%, CANCELED—EFFECTIVE DECEMBER 1, 1920, 
_ ApMrnisrrarive Orpen, 7 


Deparment OF THE Lyrertor, | 
| Washington, - D. C.. , April 23, 1920." 


ied “In pursuance cut the vient of the act of June 17, 1902 (39 Stat., _ = i . 
“F) 388), and acts. amendatory thereof or supplementary: thereto, it : BZ 


ee hereby ordered that all existing contracts for tempc Oper y ter service | 


. from Federal: irrigation projects, made under sections. 11 and. TW OF! 3. 
the act of August 10;.1917° (40 Stat. O18 )s and the regulations of = 
—.. October'4, 1917- (46. L. D., 218), promulgated by the Department of 

me . the Then or are hereby canceled. effective. December 1, 1920; and 55 

‘that no irrigation water will be. furnished after said date for. ‘any rr 
~. the lands under ‘public notice; described i in any. such, contract, Reso Pat 
i under a  water- right ‘application, ‘a Be ; 


Joun Barrow Paxne, a 


me, : 
a ter 


ge PS ins § | - «GEORGE 6. VANCE, 
Ae > * - Decided April 29, 1920. 


es ENLARGED " Hoxrastmap—AvprrroNat—Lasre OF. LeNcra. ee 


The provisions of the enlarged homestead acts” limiting the length. of éntries ; 


. thereunder ‘to. one and. one-half. miles applies only. to or iginal entries; and one. ee a . 
- who seeks to enter lands. contiguous to his original entry and i is unable to apply ee ; 
ee ORS tract in more compact. form will not be limited as ‘to, the Jength. of ee 


. the combined areas, | 


oe ConFLICTING DECISION Oveanurep—Cownany REGULATIONS. Awmnpen. a 
“Decision in the case of ‘William M- ‘Taggart (AL L. D, 282), overrul e te an nd Page a 


a all regulations not in harmony herewith amended, 


Vosnnsane, ‘First Assistant Seer ebay: Se Ae ee ate a ee 
. Final. certificate was isued on F icles 15, 1918, to: ee: | Cane 
sig Wance under his homestead ney for W. ES sw. tk Sec. 12, and W. 3 


es hoe 
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NW. 4, Seo. 18, 19 N., BR. 46-E,, W. M, Walla Walla, ine = 


as land district, and: on if une 10, 1918, said Vance made:an additional 


on entry under the enlarged homestead ace for lot. 5,, See. oe SE. 1 SE. 4, ake - 


-.) See. 2 NE. $ NE. 4,. See. 11, and lots. 1. and 2; See. 12, , said town- ot © eae 

ship (158. 25 acres). et ee 

... By decision dated J uly 1 17. 1919, the. ‘Commisannse of ane ‘General: Se 
Land Office required. entryman. to: show cause. why his additional =: 


: ‘i s entry should. not be canceled as to_lot 5, Sec. 1, and: SE. 4 SE. x, Sec. cae | ee a . 
- 2, so as to reduce the combined’ length. of the tivo. ‘entries’ tooneand = 9 


“one-half miles. Entryman has appealed, alleging that he was unable — ase ON 


ae in making his additional entry to include: tracts forming: a more — oe 


: s ‘compact body: because no other subdivisions were subj ect to: entry. a. os 
~The lands involved lie on a-bend i in. the Snake River, the two. subs te 
, divisions ‘ as to which the entry. was held for eancalla tion, being on. 


pas “the north end of the tract, beginning one. and one-half miles from, : ee 


the southern extremity of the. land originally entered. . 


Section 1 of the act of February 19, 1909 (35 Stat., 639), provides: ane 


That. any. person wlio is. a. qualified entryman under” the ‘homestead laws. of | | 


the United ee may enter, by legal subdivisions, under. the provisions of this 3 : 
act. *. *. * 320. acres, or. less, of nonmineral, -nonirrigable, ‘unreserved, cand: 


canepmepeiated surveyed public. lands which ‘do: not contain | merchantable tim-. 
ber, located in a. reasonably. compact body, and. not over one and one- “halt miles 
in extreme length. : ws | es . ) , oo 


Section 3° of. Me oth ‘relative io: 5 the Ai or. reer en- ; 
tries, was amended by the act of March 3,.1915. (38. Stat. , 956), SO 


o | that: an additional entry. for lands. contiguous to: the original anikry = 


can be: made. either before or after proof on the original entry. . a 
By the act of J uly 3, 1916 (89 Stat., 344), Congress added a sogauth nee 


section to the act, providing. for the allowance of additional-entries 0 0 
for land not contiguous tothe tract originally entered. after submis- = 
gion of proof on the original entry... Said section. provides that a 
where the land embraced in the additional entry is located: hot exe. Le 


ceeding 20 miles from the land embraced in. the original entry; no a 


: residetes shall be required on such. additional entry, af F the entryman. ee 
_ cis residing on his former entry. a ie oe 
The regulations which were issued ateimediatel’? after: the enlarged ae 

i. homestead. act was approved provided (37 L. D., 547 ).27 ge ey 


| “Lands. entered under. this. act must be in a: reasonably compact form, and. din Ses cHaales 
no event exceed one: and one-half miles in length. » Shoe 


The provision as to length has been ‘incorporated i in all ae - oo i 34 


ae inte ‘issued, and \ was adhered to In, the: case of William M. ‘Taggart . a 7, aS 


- (41 LD, 982). 7 
~ When Vance imide ine entry. in guectiond he’ was’ aueed to make . 


| * ‘an additional entry, for 160 acres under either said section 3 or. ae 
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If Ne Rene rule a as to the limit of the combined aitries is: en: . 


a ey entryman would be at. liberty to relinquish the additional ? 7 - 
oo ony and make ; a second entry under section 7 for 160 acres of desig- wake 


Oe gx a operative, Tn ach: case, the pomib tied: length of the two entries | 
Rass, _ would: not be computed, even if, they cornered on-each other. 
_ The Department is of opinion that Congress did not intend that = 


- Md one who could only secure 160 acres. adjoining his original entry. in : ‘ 7 
~. such form: that the combined-length of the entries would exceed one. 

5 and. one-half miles should be relegated to ‘the making ofan entry for 
noncontiguous lands, burdened with the necessity. of continuing to 


oe 4 - reside on the original entry if within 2 20 mae 0 or of factually residing an 2, - 
-». on the land entered. ae 3 


-». "The. decision in the’ case Gitsd was indeed prior to any ae | 
ment of the enlarged. homestead act, and the interpretation therein .: 
placed on section 8 of the act. is believed to ee not. in peony with. 

later: legislation by Congress. | | 
After mature consideration, the conclusion: has Tee: reached that 


| --~‘the limitation of one and one- -half miles when applied to an original 


~ homestead entry and an additional ats for conn eeNs | land 3 is not. - 


= warranted by the act as amended. 


_ Therefore. the limitation of one ‘and. one- halt nul In! extreme 
length will be. applied only to original entries under the act ; and 
one who makes an additional. entry for contiguous land and is unable 
to make entry in more. ee form. will not pe: limited. as to. the 
if length of his combined entries. | 


The decision in the case ‘cited will. no agnor be followed, and all 1 : | 
°. regulations not. in. harmony herewith are hereby amended. — | 


\ | The. decision appealed from i is reversed, and. the entry will remain 
| intact aubject 4 to: -gouipliance with the law under which it was made. : 


ee 


- - 3B x ‘NYSEWANDER, 


ier, “Decidea Tune 12, 1919, 


ie a Sunviy—Jurispromion-—Paivare Lanps—Srare OF ‘Texas, 


AS the United States is: without jurisdiction over the ‘vacant avd unappro- : 
_ priated private lands within the State of Texas. it has: no duty to. per- 


form in the matter of surveys, determinations, or adjustments necessary. - 


- . to ‘define. the rights" of any ‘parties: in interest; they must. be performed by: es 
the Siate, or: such. tribunals as may have authority therefrom. _ we ae 


ae Voortsana, First Assistant Secretary: one ees 
eB Nysewander applied to the Come ibs of ‘the. General _ 


a ee “ Land Office to have certain private land claims in Texas identified we Oe 
ae . and bank dao J rank 10, 1918, the Commissioner ean ea said ane ie 
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ee iad all. papers to the applicant. ‘and refused: ie: : 


grant a right of appeal, holding that-the General Land Office “ had . . 


7 ‘To jurisdiction either of the parties or: of the subject matter.” ee i eter. 
_ Said. applicant. ‘thereupon informally eppes ee! to the Secretary re oe 





7 of the Interior. 


‘The soning feature. appears to be a. contract between the he poole eee 


: State, . 


March ‘ Gis the Congres of a United States ane he re) bees = 


| a lowing resolution, -proposing that the: ‘Republic of Texas become a. soe 
State in the American WMON Ss ge se, ets Fe em a ae 


eg Resolwed by the Senate and House of Représéntatives of the United States of aoe 
‘6 America in Congress assembled, That Congress. doth consent that the territory. a 


properly included within, and rightfully belonging. to ‘the ‘Republic: of Texas, 


. may be erected into a new State, to be called the State of Texas, with a repub- : : 
lican form of government, ‘to be. ‘adopted. ‘by. the people of said. republic, by 
deputies in convention. assembled, with the consent of the existing ‘government, Sas 


- In order that the. same may: be admitted. as one of. the States of the Dnion.. | 
2. And be it further resolved, That the foregoing consent. of Congress. is given 

upon the. following conditions, and with. the following. guarantees, to-wit: 

First, Said State to. be formed, subject to the adjustment by this government. of 


all questions of: boundary. that’ may arise with other governments ; rand the con- 9. 


stitution: thereof, with the pr oper evidence. of its. adoption by the people of .said: 
Republic of Texas, ‘shall be. transmitted to. the President: of. the. United. States, 
to be-laid before Congr ess: for its: ‘final. ‘action, on or. before the first day -of 
January,. one. ‘thousand eight. hundred. and: forty-six. Second. ‘Said. ‘State, 
when admitted into the Union, after ceding: to. the United States, all public = 
“edifices, fortifications, parracks, ports and’ harbors, navy. and navy-yards, docks, a 
magazines, arms, . armaments, and all. other property and means pertaining tO- 


the: public defense belonging to: said Republie of Texas, shall. retain ™ all the: 


public funds, debts, taxes, and dues of every: kind, which may belong to or: be. 


due and owing said ‘republic ; and. shall also. retain al: the vacant and unappro-. pe 


- priated lands lying. within its limits, to be applied to the payment of ‘the. debits: 


and: liabilities of said Republic of. Texas, and the residue: of. said Jands, after. Uae es, : 
3 discharging said debts and liabilities, tobe disposed of as sald: State may _ ee 

- direct; but in no. event are said debts and liabilities, oo become a ‘charge upon ae ae 

. the Government of: the United, States. Third, (AS provision for. 

4, 6 the. ae of new “States, not : exceeding: “tour, wy the consent: of f said 
State) — ad ; . et ace 
ae ee er “(Gontsing a an alternative provision for the admission of Texas by Soe 2 


7 negotiation; ‘not the method adopted.) 


The Republic of Texas séceeed 3 saul pBoposition. qaclution: ae . = aie 


oS its Congress, dated July 4, 1845, and adopted’a constitution. which 3.0" a 


| ; . was ratified by the people of Texas 3 in- October, 1845. An ordinance nee, - wees 
oe ee to the said constitution provided : : Bas 


_ Whereas, the Congress of the United States of. Ataericn. ‘as ‘passed: -peselit- i ae 
i. tions providing for the annexation of Texas to that Union, which resolutions © 
~ were approved. by the President’ of the United States on the first day of March, ee 

oe 1845; and whereas ‘the President of the United States has submitted to. tod ae 


a - eae : Tey 


| ve "DECISIONS RELATING TO THE. PUBLIC ‘LANDS. Age “tot. 


tt ‘the. first and second Sections of ‘said resolution, as the basis. upon which Texas es 
-. may be admitted as one of the States of. the said Union; and whereas’ the — 


| existing government. of the ‘Republic ‘of ‘Texas has assented . to: the proposals | 
~ thus made, the terms and conditions of which are as follows: 
_ (Here follow Secs. 1 and 2 of the Resolution’ of. March 1; 1845. 2 


Now in order to manifest the assent of the people of this, Republic as: re- : wee 
a “quired” in the above recited ‘portions. of the said resolutions; ‘we, the deputies 7 | 
. . of the. people of Texas in convention. ‘assembled in their. name and by their 


authority, do ordain and: declare that we assent to and accept “the proposals, 


o : conditions and guarantees - contained in the first and second ‘sections Of the: ee 
“ae . resolution of. the. Congr ess of the United States aforesaid. = & 

‘December 29, “1845, the Congress: of the ‘United ‘tae ree a at 

, pinion admitting Texas as a State, and mentioning its resolution ~ 
of March 1, 1845, consenting. to the admission “which consent of © 


- Congress was given upon certain conditions specified i in the first and. 
second. sections of said resolution ; ” : and referring to the action of 
~ Texas saying: : - . be fi 


fag | - Whereas the ne of. the Republic of Texas, by deputies 1 in convention as- 
-sembled, with the consent of the existing Government did adopt a constitution 


_ and erect a. State with a republican form of Government and in the name of. 


= the people of. Texas, and by -their. authority, did. ordain and declare that they 
assented to.and accepted the proposals, conditions, and guarantees contained 
in said. first and. second. sections. of said resolutions: tee Ae a therefore ah oR 


7 the State: of Texas shall be one, and. is hereby | declared to. be ‘one, of the 
a) United ‘States: of. America and admitted ‘into ‘the Union on an equal: footing 


~~ with the original States | in all respects ‘whatever. 


It will thus be seen that. the United States Cis ck made an 


. offer to the Republic of Texas, which offer was specifically accepted 

“by Texas, and the acceptance was recognized and approved. Leg the - 
~ United States, and Texas became a State upon “ guarantee” made’ 
“by the United. ‘States that Texas “shall also retain: all the vacant and. 
‘unappropriated lands. lying. within its limits.” 


_*.. Every ingredient of a complete and . legitimate contract, taalted he 
es from said» negotiations and acts.” As a State Texas then had an 
_.“Gnherent right to enact laws relative. to locating, caring for, and dis- — 
Be posing: ot vacant: and unappropriated lands within its ae This . : 
| would include-private land claims undoubtedly. It became the SOV- a 
= erelgn authority relative to such titles. And private land claimants « 
- . should therefore: look to Texas. for such Procedure 4 and, legislation aS s.. 
ey may: be necessary to. establish their titles. : 


ae we 


. -Tt has, been held the United States has no power of Seat lands " : Z 
ke it has previously granted to a State. Mobile Transp. Co. 7. 


2 Mobile, 30 So. Rep., ., 645; Goodtitle v. Kibbe, 9 How. (U.8.), AY1. 


Pe: 4 party toa contract: can not ‘pronounce its own deed invalid | a 


ve e though such . party be a vn State.” /-Fletcher | ae Peck, 6 


: - Craneh (0.8. 87. 





ae 
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> “The Cirenit Court of Appeals of the Ninth Cre ina Fee ae te 
: relative to the irrigation of public: lands. of the. United States, said: _ Pe 
| # # ® By the Act June 12, 1906, c. 8288, B4 Stat. 250 (U.S. Comp. St 
ae Supp. 1909, p. 608), the provisions of the reclamation act ‘were extended SO as. 


to inelude and apply to°the State of Texas, where ‘there never has been, any: eta 

- — - pudblie lands of the. United. States, but where such’ streams as the Pecos: and the ._ i . Bee 
' os Rio: Grande, rising in New Mexico, a territory of the United States, and flow. 0 5 
ing into Texas, have: become important: factors. in the: irrigation: ‘and: 1 reclama- : 


i. tion of the arid lands of that State. 


- (Burley ». ‘United States et a. 179. F ed. Rep. 4 LB. 1 


The next question is, are: private. land claims to ie gover med by the ee 


De. same authority. as ‘public lands? In the. United States. they ae “Act 2 2) Soo 


of July 4, 1836, sections 448 to. 453, Revised’ Statutes... Texas: has | a aa 


a taken jurisdiction over the private land’ claims within that State. oo ee 


ie The constitution. adopted by Texas. and submitted to the United Ee 


States for appr ‘oval pr ovided, section de 


“There shall be one eener al land office in thie ‘State which ‘shall: be ae e the seat _ , 7 


of government, where all titles which. have heretofore emanated, or may ‘here- 
after. emanate from. government, shall be registered, and the. legislature: may 


hee aoe establish from. time to time such, subordinate’ offices as they may deena. requisite. @ 


By act of the Texas legislature, of F ‘ebruary 11, 1860. (General 
Laws 1860, p. 109, , Chap. 78), Texas gave certain district courts power 


to investigate. any: claim for. land: against the State: having its origin .- | 


“prior, to December: 19; 1836, and to. confirm. or reject such. claims, and — 
7 provided that: the. act should continue in force for. three years. The 
Supreme: Court, of the. State of Texas has held that the: State took 


«the same power over lands as the Republic had. Warren v. ‘Shuman 7 


~ (5 Tex., 441).- It has also held: “The State does not surrender the — — 


ea domination. and control of the public domain until final and complete Bye 
—-.. title has been. established. » Hart v. Gibbons (14 Tex. , 218). And in 


* another case: “ The Government: of the State has: the right: in. all 


| . ‘eases of land claims, where the fee to the land remains ‘in the Gov- a | 
2 “ernment, to. establish, alter, and modify such. regulations. from time °°). 
~. to time, as may be deemed necessary in maturing an imperfect in into Bes, ee 


: perfect title. Hosner ». DeYoung (1 Tex., 764). 


The ‘Supreme. Court. of Texas has said: “ The legislatiure of ite : a : 


Gs State ‘has the power to dispose of the unappropriated lands” within ee fs ae 


| a the State.” Victoria v. Victoria County. (100 Tex., ; 488). eee 
~~ Some consideration of the nature of the interests referred to by the: Ce ae 


ne expression as ‘private land asic used. by the applicant, may be a, Of : . | — 


Fides ae aN pavers. ‘land ot is.a a — abe authority eine fatle oe oT ae 
- eg public land in a natural person.” “Words and Phrases, Vol. 6, Pe 





8814, 0. Uz. 8. Land Assn. et al. v. y-aenight one Pac. ne se A “oe 


ae = 6°, _ DECISIONS RELATING TO THE PUBLIO ‘LANDS. 2 “tv. as 


a Srivale land Slang ig an interest, equity, 6 or pare of ils: ts ae its 


s ares Government domain, in ‘which the title 1 is. in some ne o _ 


= defective, | . Pe. 
Vast areas of. lands have been waned = Spain; Movie, ‘and the: o- 
: Republic of Texas to induce: settlement, to reward. soldiers, ate: Some ~ 
of the grants were. “ floating,” that is, the grantee has: the right to. 


Ue locate and take a certain amount of land in a given valley, colony, or... ie 


_ pueblo, and until his selection is finally made and the specified land: ee 
claim i is. surveyed and definitely set apart. to him, his right 1 1s called fe 7 
a private land claim and not a vested. right. So, too, if @ person ‘is ae a3 


9 to receive certain: lands upon condition that’ he shall reside thereon — ‘ , 
a given time, ‘make improvements ofa specified kind or value, orper- 
—-. form other. conditions imposed, his right is a private land élaim: until. — 


- he has complied with the conditions and his title has been perfected. _ 


In‘ such numerous like cases, it is evident that the Government, which 
has title to the public lands, has. an interest in: settling such private 
claims. If any such claim is valid, title should be perfected i in the 
claimant, and, if not, the Governments is. entitled to the lands free | 
from the ‘dain and: the Government that owns and. controls the~ 3 
public. lands has, therefore, generally provided laws and means of. - 
. determining and disposing of such claims. The Congress: of the. 
-~ United States has enacted laws. recognizing and: confirming private . 
land claims and has provided means of determining the validity of — 
such. claims. The. Congress of the Republic of Texas and- the legisla- : 
-ture‘of the. State of Texas have both: passed upon. such claims directly — 
and have. provided courts and tribunals to dispose of such claims with — 
7 reference to lands in Texas. “And the United States has never. as- 
. sumed nor exercised jurisdiction over private land claims in Texas; 
-.on the contrary, the United States has persistently refused to. do.so on. 


- the theory that it has no jurisdiction over such lands in Texas. oe 
~ The Supreme Court of the United States, impliedly. at. least, has “e 


o : recognized the right of the State of Texas ea enact a law, nolative: (oo. - 
private. land: claims in that State. In a case from Texas involving a 


% “ private land claim that. had been. decided _— to the claimant, a oe ' 


- under Texas. law, Mr. J ustice Brewer said, in part: - as 


a & * Ce The ‘suits originally br ought. by Rugg eles were: authorized by ‘special . : 


Te ‘statute, ‘to wit, the act of the legislature passed February 11, 1860. “That act. 

: i ae expired by its own limitations in 1865, and, as the Supreme Court. of the: State’ ate : . 
cone held,- -the. District’ Court. had thereafter: ‘no. ‘power ~ to” set” aside the decree: ce a 7 

ae of Zt anuary 8, 1862, or to enter the. decree of March 18, 1872. “The construction ee 


-- of the State statute and the power which it gave to the District.Court of ©: >. 
ba Webb County, and the length. of time for the exercise of. that power, are. mat- 7 


< hit ters: arising’ under. State law, and the decision of the Supreme Court of the or i, 
a State is conclusive Upon: 1 ‘us. and presents. no. question arising, 1 under the Federal . — asa 
es ‘Constitution. a3 oe a | ae 


8 


: + ’ 


710 Cine: a. iveene 202 U. S.. , 501, 509.) 


ae a hee "DECISIONS RELATING TO THE PUBLIC LANDS, oe z eR 


And for more than seventy years: Texas has ong and aig. Spee 


Piete of its own public lands and the private land claims in that > oe 
On _. State, with the consent and approval of the. United States. ° aoe 


The applicant. seeks to defeat the terms and effect of the slenn _ eo 


ars : Megha between the United States and Texas, faithfully rocdgnied Te a 
Yas and adhered to by both parties for all these years. ce 


~The. reasons setyned: oy he should as briety analyzed, ea 


ae : follow: 


_--' He. ea hat: an one ee ig Cotes the: day Vezae was. ad: | ae 
-. mitted into the Union, which provided that the general laws of: the: 0s. 
~ United States should be extended over Texas, had the effect of an- 


me nulling the agreement. with Texas that it should. retain its lands, : 


and he claims that. the United States has the right, and iti is its-duty, | 7 7 2 


sto survey private land claims in Texas, _by reason. of the extension - 


of the land laws of the. United States over: Texas by. that act. salt: f = 


is inconceivable that the United States would solemnly ' guarantee 2 


that Texas should retain: its lands, by direct. specific. act and prom- 


_ ise of its highest. legislative. authority, and would intend. that a gen-. 
. eral law’ enacted on the same day should have a’contrary effect. 9 
_- No such breach of good faith can. be imputed to. Congress. Its acts° 
must be construed together.and so construed the general land 
~. laws of the United States would. not. apply to Texas because it 
would. be’ inconsistent. with. the aforesaid agreement. with. Texas 
~ for the United States to assume to. legislate with reference to lands © 


in that State. Then, too, a law which refers specifically to-a sub- 


ject should control, even ‘though another law, general in its terms a" - 
might possibly. ‘appear to be broad enough to apply to the same 


subject matter. And the interpretation of the legislation acted | 


ae : upon. by. all ‘people for more than the. ordinary ‘lifetime of ‘man, — Sat ee 
should settle the cata especially: a as vast. “property, interests have a et 
ae oy become vested. es Cig ce 

| Mt is suggested that, even if the United States has permitted Tena! ae 


: now claim a proprietary snbeceet. hes nor in | private iad claims | thes 


in Texas, that nevertheless the general laws of the United. States ee 
ae relative to surveying: private land grants should. apply to lands in s aS 
Texas. The officers. of the United. States have never assumed to - 
_ survey, Manage, nor dispose of lands. in the State of Texas. “Ando 
it can not be: reasonably | contended that they have authority to sur- a 
>. vey such lands, unless the United States has some interest therein, 9 > 
oS For a right: to survey and give effect thereto. implies right. to ‘take So 
ee | possession, increase, or. decrease the area claimed; establish. lines and oe 
+ boundaries, and give muniments of title, etc.,.a very far- reaching =» ae 
“. resulta and. entirely, inconsistent with the’ idea that ‘Texas ‘Should. nia 


™, ct z as "i 


e818. * "DECISIONS RELATING TO°"THE PUBLIC LANDS. 23 a “ol oi 
eee retain its Tanda: and. dispose of them to pay its debts, and as anid 2 ve 


State might direct. The greater right must include the lesser, and — i 





all acts reasonably . necessary to exercise the greater. Therefore, _ ‘ - 
since Texas is clearly empowered to enact. laws relative to land. titles, S oe 
including both public lands of the State and private property, it 


. “4g necessarily an. incident of such sovereign right. that it may pro- ae 
_ vide for surveys and. other evidences Or. title of all such aes In oe oo 


that State. — 


No authority is is given és: Boaeed of the United. States a cause ye 


as private lands in the State to be. ee, where the eae States has Ae : . 


| and claims no interest therein. 


It is urged that where a nation receives” asinine by. congue oR ae 


os treaty, the same title j in public lands as was held by the former sover- 


a eignty passes to the new authority, and that since Spain, Mexico, and 


the Republic of Texas exercised jurisdiction over public lands within 
that aréa, Now covered. by the State of Texas, including private land | 

claims, the United States should do so likewise. The answer is, the 

United States agreed. that Texas should retain such jurisdiction, and 


8 general principle.or custom can not set. aside a formal binding agree-- 


ment. Then, too, the United States commissioners ata conference” | 

in Qieretaro, on May 26, 1848, cian a a to the beac as of -— 
| Guadalupe Hidalgo providing: | a 4 | | 

2d. The American Government by suppressing ‘the Xxth article of the treaty .- 


oft Guadalupe. did not in. any way intend to annul the grants of lands made by | 


“Mexico in the ceded territories. These grants, notwithstanding the suppression - . 


- OL the article of the treaty, preserve the legal value which they may possess, | 
” and- the grantees may. cause their legitimate (titles) to be  acktiowledged hefore a 
the American tribunals. | 


_ Conformably to. the law of the United States, legitimate title to every deine 
“Hon of property, personal and real, existing in’ the. ceded territories are those 


= which were legitimate. titles under the ‘Mexican law. in California and. New. | os | 


= Mexico up to the 13th of May,. 1846, and in Texas up to the. 2d March, 1836. 


“And. it has been held. by the Supreme Court of the United States: oe. 


> os 2 It is a. well established. principle of international law that the 


— ‘inhabitants of a country are protected in their property rights not - : | 


- withstanding 1 a transfer of sovereignty.” ‘Barker’ 0. larvey. eo), . 


7 Tt has been held: “And cnaes territory. ie on ceded to the United oe 


: oe States prior grants of public lands by the ceding: government. have — = | 


- parably been. respected:” ° Hardy Vv. DeLeon. (5 Tex., 211) 5 Mc- 


8 _-Micken v. U. S. (97 U. S., 204) ; U.S. a. Clamorgan’ (101 U. S., 823): - oS: 


So it is: clear. that. the ‘United States i is bound by contract to’ permit” : = Pi, 


7 : a to retain her public lands, and by treaty and international law) ha 
ate Oe Aes compelled to recognize that private rights preserve the legal value 20, & 
oo which oe ses anne whether a claim - ‘to ans is ‘public or. ee nae 


, . a - 





cise gover mmental functions until the’ agreement. was acted tpon and 
Texas becaine a. State and took over the rights of the Republic, re- 
- duced. by the. powers granted to the United States. There was no 


-. period when. there was no local government in. Texas, nor was there aed. ee 
_ time when the United States ousted the local sovereignty.. It is clear...» 


that when the United States. agreed - that Texas should retain. its 


vacant. and unappropriated - lands. it was recognized and admitted 
that the State. of Pexas, should take the title oF. the Republic of Texas. 
-.inand to such lands. . 
The applicant. claims that he ‘act: oF Goligress passed ane 2, “1868, aes 
| . providing. that the United States should cause to be surveyed’ all = 7 
claims or grants of lands in any of the. States or Territories of the © 
United States derived from a foreign country or government,” should — 
i apply to Texas. The reasoning on the last: point should. also apply 
to this contention and similar claims made by applicant. as to the ~~ 
- effect. of numerous other general laws enacted by Congress. relating eer 
to the public lands of the United States. Congress clearly intended — ve 
oa all. legislation | with: reference. to lands to apply to those over which 
-.. it had jurisdiction and none other.. Such laws related to the public’ 
ee “lands: of the United States and were not intended: to relate to: these 
--.° public lands of Texas, nor those private land claims in which Texas 
~~ had am interest.and in which the United States had no rights. . ‘Then, 35°): 
| too, a general law of this kind should not be held to apply to lands. oo. 





na) an “DECISIONS. RELATING: TO THE: PUBLIC ‘LANDS. a 379 .s 


—s ‘privata;, the ‘United States ‘has: nothing whatever to do with, it as a 
a a proprietary interest in Texas. oS 
~The claimant says that. when the Repiiblic of: Tere eed en eg 
offer of the United States to become a State in the American Union, 
eo om: J uly 4, 1845, the Republic immediately ceased to ‘exist, and that. ca ae 
pie EGG? United: States became vested with sovereignty in that area, and =, 
J” owith . proprietary interest in. the. public lands, and that the. State ee 
was not created until December 29, 1845, and that therefore the 
"yee: United States. took and retained title to the public lands therein, be- — ao 
.. cause there was no- grant from the Republic. of Texas to: the State - a 
oe of Texas, nor from. the United States to the State of Texas, theagreee 
is ment between the United States and the Republic of Texas merely ee ee 
ye providing that the State: should retain lands within its. limits, and)". 
that in fact. it had no ‘lands: to retain. It is an impossible theory, ee ga 
of course, because the Republic of Texas continued to exist and exer- 


lie “therewith.” “And the al of 1862 was aOE in netfee when. Texas became oe 
a State and was repealed in 1871, the law now in force on the sub- 9 = * 
—_ < “ject. merely providing . ‘every. private. land claim ” may be surveyed a. sie 
Coie by the Government of the United States at the expense of the claim- ~ ee 
ie gat ant, and manifestly refers only to land claims 3 in those States where eee 


aoe 8800 2 DECISIONS RELATING TO THE PUBLIC. LANDS, e040 “vol, 


Pact ne ‘United. States has jurisdiction: over the public lands, a ae 7 


ren oT ‘ight to dispose of them in case the private land claims prove invalid. | - : 


It is claimed that the attempt made by Texas to secede from the 


tee . . Union i in. some way destroyed the agreement: that. Texas should have one ~~ 
the public lands within its borders and that they’ therefore reverted ein 
to the United States, This reasoning can not be accepted. ‘There © ~~ 


can be no reverter to one who never had title. No provision for > 

| : forfeiture was. in. the aur ah with ‘Texas, nor was any, ever de- : : 4 

eee clared nor even sought. | a 
The applicant advanced a . theory that ihe. cnn in. the al co 


at the land in Texas vested in the United States by virtue of a : . 


- treaty, once under consideration between. the Republic of Texas and — 


| one debts. 


mo : ‘the Government: of the United States: It is said that the treaty pro-. 


vided that Texas. should give. its public Jands to the United States i 


. and the United. States should pay. debts theretofore incurred by the | 
| Republic. ‘of Texas. Those arguments | fall when it is remembered 
that the treaty referred to was never ratified, and the alternative | 
method of admitting: Texas as.a State, by direct resolution of Con- 

“gress, was the means adopted. to accomplish the result sought by the | : 


treaty. And whereas the treaty under consideration would have. 
given the public lands of Texas to the United States in consideration a. 
for the payment. of her debts, the plan finally adopted. was. directly me 


the contrary : and. gaye to Texas HOE Fane lands, she to 2 pay her own _ 


The idea is 1s pie ‘hat, since. Texaa: eed its lands’ with . 
which to pay its debts. and failed. to do so, the lands | i reverted * to 
the United States, since this Government was morally bound to. pay 


or “the. debts of Texas and did:so. Of course the United States was not * a 7 
bound morally nor legally to. pay the debts of Texas and did not pay = 


them for that reason, but did pay them because Texas ceded to the . ‘ = 


‘United States an area of land,. now included. principally. within the 
States of New Mexico and: Colorado. And-had this settlement not 
- been. made, and even. were it conceded: that. the. United States was “Ee 


| morally. Mound to pay the’ debts of Texas, the lands of: Texas could. ga 
not have “reverted” to the United States automatically upon her 


De failure to pay said debts, in the absence of any agreement, law, fadi- is . 


4 : cial or other formal action relative thereto. ia, wore 
| ‘Some right to have the United States act on behalf of the: applicant te cote: 


oe oo appears to be predicated 0 on the act of. f Congress of 1807, pone. - a 


ai settlement. on lands— 


one ; : ceded or secured to the United States by any treaty made with a .forelgn nation, A ok - 
Bios SOF by a cession from: any State to the United States. Nah, gee | ae 


| Be ag = DECISIONS: “RELATING TO THE ‘PUBLIC LANDS. ore 981. oe 


— Tt is : sufficient: answer. to" this claim that the ied in. 1 Texas “ pee ae 
a = ‘tained ” by that, State: do: not come within the terms of said. act, since oi ta 
ne they. were never “ceded or secured to the United States” = 
From the foregoing it appears that the United States: he no ite eS ae 


a 7 | diction over the subject, matter involved, and consequently no duty to. S - as! | 
i e. perform: in the. ‘premises, and that if surveys, - ‘determinations, or ene 
“adjustments are necessary to define the rights: of any parties in. ‘inter< | a 


est, they must be performed or made by the State of ‘Texas, or such.” . : : : 
ae tribunals as may have eunOEey from. the ne to act. ‘The applica- ae 


: | tion Is therefore denied.” 


“coos BAY WAGON, ROAD. LAN DS_-SALE oF TIMBER, 
- Ixsravorions, 


‘Derarracont or THE ¢ InrERtor,” Pax 


. Gurmran. Lasp Orricn, — ee 


° Wasliagton; D.C: aes 26, 1919. | 


= os Tre Wa THE ; Sai OF THE “Lyrerror: wer Ss vom ed 
~The act of Congre ess, approved. F ebruary. 26, 1919 (40. Stat, 2 tine) a 
aabhoriead the reconveyance to the United States by, the Southern Ba 


ae _ Oregon Company, of all its right, ‘title, and interest in and to certain St 


lands situated in Coos and Douglas: counties, in the State of Oregon © ee 


oe “and embraced within the’ limits of the: grant. made by the United. aise 


-.. States to the State of Oregon, by the. act-of March 3, 1869. (15. Stat., ae 
ae 840), commonly. known as the Coos. Bay ‘Wagon Road. grant. . (fo 
-... Seetion three of the act. of February 26, 1919, provides. that: tie ‘a 

- lands reconveyed thereunder shall be. classified and - disposed of in — 


-- the manner provided by the act of June 9, 1916 (39 Stat., 218), for. 
a4 - the classification. and isposition: ‘of the Oregon and California Ball ene ae 


jm road rant lands. . See 
The lands reconeeved to the hited States by: the Souttiern: Onn te 


, - Company under the act. ‘of. February 26, 1919, have. been’ classified . ee _ 2 
: in the field as. required by section three of said acty in the same man- 
- ner as’ the revested. Oregon _ and. California Railroad grant, baal | 


ee a were classified under section two of the: act of June 9, 1916.. Ae ok gin Gd 
Section four of the act of June 9, 1916, provides fo the. manner ae 


- of disposal. of the timber. on the revested Oregon and ie alin : ee 


i -. Railroad grant lands, classified. under section two of said act. aS. Maat 
2 timber lands, and: under -section three of the act of February. 26, cee 

1919, the timber on the reconveyed Coos Bay Wagon Road grant. es ee 
re lands: classified as timber lands, shall be Aisposed oof, in the same ier ase 
ia. maanner. 2 | ey eee 
-.... Under date of September 6, 1917, 1 bronataitied for your Pappu - ee 

42 regulations = ie method to be followed for the sale of the . oe 





oa 382 = _DEGISIONS RELATING TO THE PUBLIC LANDS. Soe 


oh ember on. Jeolated: tracts of the eos Oregon’ Ae eee ry 


had = Railroad. grant lands, classified as. timber lands. Said reculations | : 


aes were Approved: by . yeu under date of September 1 15, 1917 (46 L. D., io es 


Lee adn). one 
ee | Te the honor os | that the. cece ueiations be 9 eee 


Ace a - “Approved: 


nt extended to cover the sale of the timber on isolated tracts of the 


| | _-reconveyed: Coos Bay Wage Road. 1 grant lands, classified ; as timber. . 
| ‘lands. - | | oo re - 


“6. M: Broom 


 AruxanpEr ae “Vountissivay, S95 ne eS 
| : First Assistant Secretary. a onet 


ae 


me “OFFERINGS aT. ‘PUBLIC SALE—SECTION 258, R. S—ACT OF =, 


_ MARCH 28, 1912. 
‘{Oireuar No. 694.) 


Pg ior Departs OF THE Tension, oe 
oe ie toe Ps -Gennran Lanp Orrrcn, 
om eee | Bidar Anka dD. @. April 16; 1920.. 
a Ruersrers AND aga ae 

 Unrrep States: aes Onrtons: en as : a | 

~The sale of isolated: tracts of public een is authorized ar section, 

| OABE of the Revised Statutes, as amended by the act of June 27, 1906 -. 
(84 Stat., SOLO): tracts which are mountainous or too rough for culti- 


vation, though not isolated, may be sold under the first proviso to | 


| ote. a Acting Commissioner. — es 


the act of March 28, 1912 (37 Stat., 77), see page 387; ‘special pro- 
Visions as to lands i in western Nebraska are found 1 in 1 the act of ee _ 

9, 1907 (34 Stat., 1224)... es 7 _ ere 
The present. instructions ences a revision nat thoes of J anuary ee oe 


-_ “ay 1915 (48 L. D., 485, Circular No..871), the paragraphs. changed: -_ 


i ta -Kaing those, numbered > 3B, 6, ty 9, U, 46, and 17; eas 18 is eee - _ 
age te added. | _ ei ht Sea 


re ee. a -— a os GENERAL REGULATIONS, 


| “4p Applications’t to have iolated tracts pegs cate cachet aor ee ; 7 
_. be filed with the register and receiver of the local. land office i in the : pi 
district wherein the lands are situated... © 36. 
sy Applicants: must show. by their. affidavits, oe a by at a 


oe nt Teast: two witnesses, that the land contains no salines, coal, or other - a - : 
So "minerals 5 ‘the amount, kind, and value. of timber « or stone thereon, vag 





a) 


eee an eo - - ‘DECISIONS RELATING TO THE PUBLIC. LANDS, 883" yee 


eae any; whether the ‘nad is occupied, and es $0, the: nature of the . oe 
ee occupancy ; for what. purpose the land is chiefly valuable; why. it is | Pac 
... desired that same be sold; that applicant ‘desires ‘to purchiise the — ig 


~ Jand for his own individual use and actual occupation and not for — ee i 


_-. speculative purposes, and that. he has not heretofore purchased. vinder* 2:8 
section. 2455, Revised Statutes, or the amendments thereto, isolated = ee — 
tracts the area. of which; when. added to the area now: applied TON hot cee 
oe: will exceed. approximately. 160 acres; and that he is a citizen of the. =~ 


United. States, or has declared his intention to become such. If | 


ae : applicant has heretofore: pur chased lands under the provisions of the es ore 


SS: acts relating to isolated tracts, same must be described 5 m the applica 7 - es : 
tion by subdivision, section, township, and range. | es 


ee These. provisions | ‘are modified, however, in the ‘class of ‘cases be 
ae referred. to in paragraph 5(b). 


38. The affidavits. of pene to have seoluted ote a ‘tte: ea 
market, and of their corroborating witnesses: ‘may be executed. before 

any officer having a seal and authorized to administer oaths in the 

county or land district i in which. the tracts described 3 in the BPRS te a 


tions are situated, | , 7 3 , 
4. The officer. before whom ae sidevites are py will cause: | 


oe each applicant. and - his witnesses. to fully answer the questions con-' 





tained upon. the accompanying form and, after. the answers to the — 
: questions therein contained have. been reduced to. writing, to ‘sign 
and swear to same before hini: | ee | 
Dy. (a) No sale will be euthorioed upon the: application: of a person 


who has purchased under ‘section. 2455, Revised. Statutes, or the — 


: amendments thereto, any lands the area of which, when added to the e. 7 
 atea. applied for, shall exceed- approximately 160- acres, | _ 


(6) Where one or more tracts, each not. exceeding 120 acres | in area, tk 
are entirely surrounded by Jang. owned by the applicant: and have cae 
~ been isolated for five or more years, an offering. may be allowed with-~ oe 

~~ out. regard. to the limitations as to extent of. purchases by. the. appli- 


| ae cant, set forth in paragraphs 2 and.5 (a), provided the lands sought ae Me 
.. 0s are not valuable for farming but are chiefly. valuable for grazing or - a 
eo, HOE” special use in connection with the. adjoining lands. . Applicants” 


under this: subparagraph must: ‘furnish proof of ownership of the ~ : cone 


ee Es Jand surrounding that applied for; also detailed’ evidence:as to. the — = os = 
“character of the land applied for,: particularly. with respect. to its 


comparative. values for farming, grazing, and special use in connec- 


~. tion with the adjoining lands, which evidence must consist of an affi- - . = eZ me | 
_... davit by the applicant, @oroborated by the affidavits of not less than | 
“two. disinterested persons having: actual knowledge of the facts. In: oe ae 


a“ . : other respects these cases are governed by the Boner reg rulations.. 





4 
‘ ~~ 


ae, 884" ee DECISIONS ‘RELATING TO THE: PUBLIC. TANDS. - “Tol ee 


6. No ence: exceeding ene. 160. acres” in- area. will. fe oa : 


ne m3 sidered into the market. An application may include several incon- 


7 tiguous tracts provided their aggregate area’ does not exceed 160 


. : - acres... Each tract will be offered separately and certificates will be - aa 
_.<- “issued under different numbers: ps there are povene ny the faa or 


| a : ‘person. : es 
4, No tract ot iad will bs decmed: ‘isolated: a ordered: bio tie 


- * . market unless, at the time application i is filed, the said tract has been ~ - : : 
_.” - subject to homestead entry for at least two years after the surround-- 
ing lands have been entered, except in cases where some extraordinary a 


reason’ is advanced, caiigiene: in the opinion of the Commissioner of te | 
the General Land. Office, to warrant waiving this restriction. - 8 Se aie 
8. The local officers will, on receipt of applications, note same ‘upon: i 


the tract books of their office, and. if the applications are ‘not prop: ~ 
~~ erly executed or not corroborated they will reject the same, subject — 
. to the right of appeal. Applications found. to. be. Broperly: executed | 
and corroborated will be disposed of as follows: ae: | 
| (a): If the applicant does not show himself qualified, or if the tract 
- - appears J not to be subj ect to disposition under the provisions of para- 
graph 7, or if all the land is appropriated, the local officers will reject’. 
the application. subject to the usual right of appeal ; if part of the. 
tract 1s appropriated, they will reject the. application as to that 


~ part, and, in the absence of an appeal. after the usual notice, they will 


. eliminate the description thereof from the application od take fur-: 


‘ther action as though it had never been included therein. Where | ae 


an appeal i is filed, the Commissioner of the General Land Office, if he — 
decides to order into market a part, or all, of the lands, ‘will call 
“upon the local officers. and. the- chief of field division. for the veports 


i as next provided for, concerning the value of the land.” oe 
eae (db) Tf all of the land applied for is vacant and not eithidrawa: or 
A roewias reserved from such disposition and the status of the sur- _ 


* rounding lands is such that-a sale might properly be ordered under 

.. paragraph 7;.the local officers, after noting the application on their: 

~.  reeords, will ‘promptly forward: the same to the chief of field division aoa 
_ -for report as to the value of the land and any: objection he may wish 


a to. interpose to the sale, and the register will make proper. notations on 


oe be on his schedule of. Laral numbers in the event the application is not z o 
a returned in time to be forwarded with the returns for the month in 
which it is filed. Upon receipt of the application. from the chief of  < 


a ” field division, with. his report thereon, the local officers will attach —— oe 
their report as to the status of the land and that. surrounding, the 


7 : | = : e value of the land applied for, if they have any knowledge concerning = a 
_ . the:same, and any objection to the sale known to: them, and.forward . 


aoe : : the papers to the General Land Office with the returns for the current . oe 
ie _ month, © a ce | i ag Ce ae ae 





oe a "DECISIONS RELATING TO THE PUBLIC LANDS. SOBRE. 


Os re an fon sale will Abt segregate the land et Sate y . a 
or other. disposal, for such lands may be entered at any time before _ oa 
- the oe in ‘the local land office of the: letter Ssthorizing the sale ee 
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venberedt or. filed: upon. while t the applioation. for sale.’ is in the hands of co ms ae 
~ the. chief of. field division, the. local. officers. will so advise: him; if 7 + oe wn 
all the land be thus entered: or filed upon they will request the reo 
7 turn. of the application for forwarding to the’General Land. Office, = | 
‘Tf-all of the land. applied for be.entered or filed upon. at anytime 
prior to receipt: of. a letter from the General Land Office: authorizing - as e 
an offering, the local officers will. at once close. the case. on che te ee 
- records, notify the applicant of. their action, and. promptly. report acs 
| the facts +0. said: office, where the. matter will be closed on its records 
without letter ; ‘similarly, a case will be closed in part and like notice’ =~ 
and report. will be sent if an entry or ‘filing be made for Bea of the ee 

. land involved. . | a 

10. Upon receipt, of 1 Latta ‘authorizing. the- gale: the focal offers or 
will at once:examine the records to see whether the tract, or any: part. 
thereof, has been entered. If the examination of the: racord: shows  . 

~ that. all of the tract: has been.entered or filed upon, the local officers | 
will not promulgate the letter authorizing the sale, but will report. — 
_the facts to the General Land Office, whereupon the letter. authoriz- 
ing the sale will be revoked. Ifa part of the land has been. entered, « 

_. they will so report. and note on the tract book, opposite such portion 

-. = of the tract as is found:to be clear, that. ale has been authorized, - 

giving the date of the. letter. ‘Thereupon the land will be ‘considered | 
segregated for the purpose of sale. The minimum price set by the” 

. order for sale should also be. noted on the records. In the event no- .. 

_. gale is had the price so ‘noted will be effective as to any subsequent i 

~ application for offering, filed within three years after the date of Co ee: 
| ~ report of the chief of field division. an 
~~ The local officers: will prepare a notice ior piblibation’o on ee cn 2 

| hereinafter given, describing the land found to be unentered, and fixe, 12", 

7 s ing a date for the sale; which date must be. far enough in adcades toe 
afford. ample time for publication of the notice, and for the affidavit =o 
of the publisher to be filed in the local land. office prior. to the date 
_of the sale. . The register will also designate a newspaper as published Se ae 
- nearest, to the land described in the notice. The notice will be sent 
to the applicant. with instructions that he must publish the same at. 
his expense in the newspaper designated by the register. Payment betes 
for publication must be made by applicant, directly to the publisher, by ete ee 
-and in case the money for publication is transmitted to the receiver Fe, oe 
he must issue receipt therefor and. immediately return, the Emon, to oe cae 

‘ es - T188_4° vor, « 47—20-—25 : gee teas os 





aoe 386 ake DEOISIONS ‘RELATING TO THE PUBLIC LANDS.. oa oe oo 


BT Pak gt the soplicat by his official nee: with eendetiona: to arrange for. a 


° the publication, of the notice as hereinbefore provided, . 


_ If evidence of: ‘publication is not filed at or before: the time set for ©. oS 


| "Le the offering, the local officers will close the. case on their records, and) | ‘ 
' . will report the default "to the General Land ‘Office, which aie with- : nee 


7 : out letter, close the: case on 1. S records. es ea 
An. Notice must be. published for 30. days Ada the date ate 


— ie the sale, and a sufficient time should elapse between the date of be 


oo last publication and the date of sale, to enable. the affidavit of the 


| publisher to be filed in the local land tee. “The ‘notice must be pub: — 


| @ lished in the paper designated by the register as nearest, the land -de- . ae 


ee ~ scribed in the application. If this be a “daily paper, the publication — 


‘must be inserted in 30 consecutive issues; if daily except Sunday, in 


96; if weekly, i in 5; and if semiweekly, in.9 consecutive issues.. The _ a 
register and receiver will cause a similar notice.to be posted i in the | 


local land office, such notice to remain posted during the entire period 
of publication. The applicant must file in the local: land office, prior _ 
to the date. fixed for the sale, evidence that publication has been had 
for the required. period, which evidence inay consist of the affidavit 


a of the publisher, accompanied. by a copy of the notice ‘published. 


12. At the time and place fixed for the sale the register or. receiver | 
will read ‘the notice. of sale and allow.all qualified persons an oppor- 
tunity to bid. Bids may be made through an agent personally pres- 
ent at the sale, as well as by the bidder in person. The register or 
receiver conducting the sale will keep a record showing the names of 


= __ the bidders and the amount bid by each. Such record will be trans- <—* 
a mitted to this office with the other papers in the case. 7 


- When all persons present shall have ceased. bidding, the local officers e 


| = will, in the usual manner, declare the. sale closed, announcing the name. oe oe 
of the highest bidder ; the highest | bid will be accepted and the offerer — 


a thereof (or his prineipal) will be declared the purchaser, provided he” 3 me 


- immediately pay to the receiver the amount of the bid; in the absence oe 
of such payment the officers will at once proceed with. the sale, exclud- ee 
ing bids by him, and starting with the highest bid not withdrawn. oe 
© The accepted. bidder noust, within 10 days after the sale, furnish. evl- ao = 
dence that he is a citizen of the United States or has de. jared his inten- 8 
: _tion to become such; also, a nonmineral affidavit or ‘(in the. States acd 
where, that is sufficient) a nonsaline affidavit. - ‘Upon the filing of these ae 
papers the local officers will issue final certificate. es 
+18, No lands will be sold at less than. the price. fixed by ice norat > 


a — less than $1.25 per acre; but a minimum price: will. be set by the | = - | 
~ letter: ordering the sale, based upon the report of the chief of field: 2 


| division.» ‘Should any of the lands offered be not sold, the same will OP ata 


eri : not be regarded. as subject to private entry unless located. in the“ oe 


So ee _ DECISIONS RELATING TO THE PUBLIC LANDS. a oo | B8T os, 


ao i of Missoinei (act ut March 2, 1889, OB Stat. 864), but may again - ze Pe - 


wi be offered for sale in the manner Herel provided. Pi poin wee eo 
14. After each offering where the lands offered are. ok: sold; ‘the ce 
7 ‘Tosa officers. will close the case on their records and report by letter. ee agen a 


: to the General Land Office. No report by letter will be made when a — ; : 
Joo the. offering | results in a sale; but. the local officers will issue cash oe a 


ce papers” as In. ordinary cash. entriés: noting thereon: the date of. the 
~~ letter. authorizing the offering, and report: the same-in their current 


monthly returns.” With the papers must also. be forwarded the affi- | a “PBs 


1 davit. of publisher showing due publication. and the register’ s certifi- 


: oe cate of. ‘posting. In all cases. where: no sale is had the land will, in aes : : 
a thes absence of other objections, become subject to entry. or. fling aa . Pee 


- once without action re this office. _ 


ee ce aoe : Aor OF MARCH. 28, 1912 (37 STAT., OG: 


Be it Padeted by y the Senate and House of egrsaanta iver. of tie. United States - 
of America in: Congress. assembled, That section twenty-four: hundred and fitty- 
five of the Revised Statutes of the United. States. be amended to read as follows: 
oon ‘SEC. 2455. It shall be lawful for the. Commissioner of the General. Land 


Office to order into market and sell at-publie auction, at. the land office of the ee 
- district. in which the. land. is. situated, for not less than one dollar and twenty- 


five cents an. acre, any: isolated or. disconnected tract or parcel of the public. 
domain. not exceeding one quarter section which, in his judgment, it would be. - 
proper to expose for sale. after at least thirty days’ notice. by: the land officers — 


of the district in. which: such land may be. situated: Provided, ‘That: any legal 


subdivisions. of the public land, not exceeding one quarter section, the greater 
part of which is. ‘mountainous. or too rough for cultivation, may, in. the. discretion ; 
of said. commissioner, be: ordered. into the market and. sold pursuant to. this act 
upon the application of any person. who owns lands or holds. a valid entry of 


» lands: adjoining. such. tract, regardless. of the ‘fact. that: such tract. may not. be | 
isolated or disconnected within the meaning: of this act: Provided further, ‘That: | ar 
. this act. shall not defeat: any ioe Meht.¥ which has. already. attached under Bey, oY a: 


; 7 peng aoe or location.” 


REGULATIONS UNDER FIRST PROVISO TO Ar oF MARCH. 28, 1912. 


a: : 


45. The first aos me “the ace copied shore authorizes the ef God. 


a “of legal. subdivisions not exceeding one quarter section, the greater. oS . ; 
sof part of which i 1s. mountainous. or too: rough for cultivation, upon the. _ 


= -application of any person who owns or holds a valid entry of lands. : 


- adjoining such tract and regardless. of the fact that such tract may — 


ae : not be actually isolated by the entry. or other disposition of. sur- — , 
fs ‘rounding lands. . Applications will be disposed of by you in accord- ie 


. ance with. the ‘General. Regulations,” except. paragraph 1, which os os 
is not. applicable. Applications may. be. made upon the ea ‘prov ieee 


a ie ; vided (4-008b) and printed herein, properly modified as necessitated. - ; geass 
+ oe by the terms: of. the Prone: In addition. the. ee or pam eto noe 


as 388 ‘ a | DECISIONS RELATING TO THE PUBLIC. LANDS. wa “tol ae 


ie cants must. furnish proof af ie er their oanee hic ef mae aeiiole : 


| title to. adjoining land, or that he holds a valid entry embracing . a 


adjoining | land,.in connection with which- entry. he has met-the . eo 


poe requirements. oe the. law;. also detailed’ evidence as to‘ the. character ~~ a 


_ of the land applied for, ae extent to which it is cultivable, and. the | 


. conditions which render the greater portion unfit for cultivation; also. _ 


| : “e description of any and all lands theretofore applied. for ander the . 
: proviso or purchased under section 2455 or the amendments thereto. — 


This evidence must consist of an affidavit ‘by the claimant, cor- ok 


> roborated by: the affidavits of not less than two disinterested es pute 
_ having actual knowledge of the-facts. | : | 


— . No ‘person will be allowed. more than one ’ application. alee this | | 
“proviso except. that two or more applications may be allowed to the - 
same person if all the lands sought adjoin the same body of land — 


owned by the applicant or included in his pending entry. An appli- ; - 


os cation will be rejectéd: in® all cases where the. applicant has pur- 


: chased. under section 2455, or the amendments thereto, an’area which, eo 


when added to the area: applied f for, shall exceed approximately 160 he 


acres. 
In are on.  wpptotnons fois offering jee ie proviso, regard | 


will be had to the character of each subdivision: applied for, as re-: oe 


ported by the chief of field division, and. offering of-an entire tract ~ 
will not be had upon the ground that the greater part is of the char- 
acter contemplated thereby, j if taken as a, whole. a 

16. In the notices. for publication and posting, where ie is au- 
| thorized under the proviso, you will add after the deseription of the” 
land, “ This tract is ordered into the market on a showing that the ~ 
greater portion thereof : 1s mountainous or too rough for cultivation.” 


ISOLATED TRACTS OF COAL LAND. 


1. The act of Congcess approved April 30, 1912 2 aT S Stat. 308), 2 


: provides: cs eee aaa : bos tik Fees se 


‘That ee oe were, public lands of the ‘United States,. exclusive of 


ee Alaska, which have are withdrawn or classified as coal lands, or. are valuable = Tae 
for coal, shall. * * * be subject. #8 * to disposition * * * ‘under 
Guages the laws providing for “the sale of ‘isolated or disconnected tracts of public. ee 
lands, but there-shali be a reservation to the United States of the coal in all. — 
such. lands. so * * * sold, and of the right -to prospect for, mine, and remove ae 
Oe the same. in. accordance with the provisions of the act. of. June 22, 1910, ‘and ae 
oe such. lands ‘shall be subject to all the conditions and limitations of said act, ~ 0 


An application. to have coal land offered at. t public sale 1 must. bi : = 


| on its face the notation : 


a ad 


“Application made in accordance rte and subject to, the provisions and reser- = a —— 


7 - Yations of the act of J une 22, 1910: (36 Stat., 588). 











-_ See sugh: an. application does not bee bie. notation, you will oe 

es ‘afford: applicant an opportunity to consent thereto, and. will reject, the oo aoe 
application if this requirement be not complied with... Meee ge 

-. In the printed and posted notice of sale will appear the statement: =: 





—_ = ae "DECISIONS RELATING TO THE PUBLIC LANDS. ae 889. es 


‘This Jand will be sold in accor dance with, and. subject to, the provisions and a 2 


a = a8 , reservations of the act of: J une 22, 1910 (36 Stat., 583). eae ed eos noe 
ae or he ‘purchaser’ S: consent to the reservation of the coal 3 in eae ia ee py 
- - the United States. will not be required, but the cash. certificate and oe. 


ee now “patent will contain respectively the provisions ee in n paragraph, _ : 
Peng ae (2) of the cireular of oes 8, 1910. no | 


“TRACTS 5 CONTAINING 1 PHOSPHATE, ETC. : ee “eae 4S 


18, The « act, of Congress approved Taly uM, 191d (88 § Stat., » 500), ee aie 


provides: 


That -* ee oe, lands- * 7 a ‘eithdrawa | or. - dassified : as’ * i 7 a =: 


' phate, nitrate, ‘potash, oil, gas, or ‘asphaltic minerals, or which are valuable for : < | 


those ‘deposits,. shall. be subject to a ae purchase, if otherwise available, 


under, the nonmineral land laws. of the United: States, whenever such * ee 


purchase shall be made with. a view to obtaining or ‘passing title with a reserva- 


tion to the United, States. of the deposits on account of which. the lands’ were — 
withdrawn: or ‘classified or. reported as. valuable, together with the ne to 


“prospect. for, mine, and remove the same. 


An application. for offering of thie lands referred to in said act, | 


must bear on its face the notation: 


Application madé. in accordance. with, and mabe. to, ‘the: provisions and re 


: ‘teservations of the act of July 17, 1914 (38. Stat., 509 ye 


yk an ‘application for such mineral land does not bear that notation: 4 vege 
you ‘will afford the applicant opportunity. to consent thereto, and if ae 


: is? _he fails to do so, you will reject the application. 


In the printed. and posted notice of sale will appear the statement: = | a . 


“This land’ ‘will be sold in. ‘accordance with, and. subject to, the provisions and ae 


reservations of the act. of a uly 17, 1914. (38 Stat., 509). 


ine The purchaser’ Ss consent to the. reservation of the minerals’ in lic. Bs : : De 
pa land to the United States will not be required, but the. cash cer- ee 


 tificate and patent. will contain, respectively, the provisions. specified _ 


_ Chay Titaran; 
se Commissioner. 
| Approved: | 
-ALRxXANDER 1. Vocnrsana, ar 
| Fi inst Assistant Secretary. 


3 ne ‘ iD n patagraph 6 6 Of the circular of ‘March’ 20, ‘1915: (44.1. D., 32, nee . aM 2, 


890, DECISIONS RELATING TO THE PUBLIC LANDS. © [Vol - 


(Porm 4-008b.) Seer - 


- AvericaTi0N FOR Sane OF. ISOLATED oR D1sconngcrep ‘Tracts. ie an 


DEPARTMENT OF ‘THE INTERIOR,” 
Unrrep Starrs “LAND ones eee 


s To the Conatrsstonn OF THE Gunnrar ‘Lan OFFICE: | Si tn & oie 2 a 
ee enmre: whose post-office address is aoa-nnn nay Pespecttully requests: $ tas 
i that: the pe ‘of section eat y township omer TANSE ee, DEF 


‘ordered into market. ‘and sold under Sec. 2455, Revised: ‘Statutes, at public | 


.. auction, the.same having been subject to homestead entry for at least two years” aes 


after the - surrounding. lands were. entered, ‘filed ‘upon, - or sold. by the e 
| “Government. | ee ae : eS 
ra - Applicant: states ‘that. He! Cat nee enero Tis. ‘state: whether dative: born | 
or naturalized eitizen of the - ‘United States, or has declared his intention to. 7 
2 become a citizen, as the case may be); that this land contains no salines, coal, NS 
4-0r. other. ‘minerals, and. no stone except ae eee that there is no ‘timber 
. thereon, oo ae, trees of the ~--.-- species, ranging from ete inches » 
= to. ee ee feet in diameter, and aggregating about 2.23 feet. stumpage meas- 
ure, of the. estimated | value Of B22 3S that the land is not occupied. except — 
Dy eet of .-.--__._._. post. office, who occupies and uses it for the - 


purpose. of eitee eee but does not claim the right of occupancy under any 


| ‘Of the public-land laws 3, - that. the land is chiefly valuabie for Me et 2 ie ad 


‘that applicant desires. to purchase | ‘same for his own individual use. -and actual 


occupation for the purpose of. ese hy and not. for speculative purposes ; 


that he-has not heretofore purchased . public lands. sold as isolated tracts, the 
area of which when added to. the area herein applied for will exceed approxi- 
mately 160° acres. The lands heretofore purchased ae him under ‘said’ act are 
| described as follows: Boe age: ene 


If this: request is ‘granted, open: agrees 7S have. notice published oa his. 


expense in the newspaper designated by the register. — ; 
(Applicant will answer fully: the following questions: se Ae 


Question | i. Are you the owner of land. adjoining the tw act above described? 


If so, descr ibe the land by 8 section, township, and. range. 
Answer. ees res Pg eres reared 


% a Question 2. To: what use do. you: ‘intend to put the isolated tract above des 
te es should you purchase same? ne , ee oe : 


_ Answer. oes a eh ten 


~ Question’ 3. If you are not the owner. of adjoining land, ‘do you “intend fo 


| “yeside upon or cultivate the isolated tract? 
Answer. ee ee eae So ae ene 


a Question 4, Have you been requested: by anyone to apply for the ordering ot ™ 
- the tract into market? if 80; by whom? 7 | oa, 


OD URN Gen te Se ae 


» 5,5 Question 5, Are you ‘acting as agent foie any. person or. persons © or. yr directly = 
or indirectly for or in behaif of any permen other than yourself i in making eae »* ae 


oS: application ? 2. 


. Answer. eet 


Question 6. Do you intend to appear at the sale of said tract if ordered, and eo gale 


bid for same? 24 
_ Answer, ke ee tees See ae 


see — a _ DECISIONS RELATING. ‘TO THE PUBLIC. TANS. a + 89 - fe 


* Ae ; . 


~ Queation 7. Have 3 you any ae ceent or andérstandine: expressed or: implied, : Peat - ~ a 
with ay other per son or*persons that you are to: bid upon or purchase the. Janda ae 
for them or in their behalf, or have you agreed to absent yourself from: the ‘sale | 


or refrain from bidding so that they. may acquire title to the land? 
_ Answ WO, nant a 


et oe SSS ee re ae ere ae a ne eS A pS A det a Ae 


“(Sign here with full christian. name.) 


we: are » persprialiy” acquatited with the above- named applicant and’ the Janda : 


en - described by him, and the. statements hereinbefore mades are true. to ‘the best et ae 


aoe sot our Enowledge. and belief. 


we a a a ee 


(Sign. here with full christian name:) 


I cortlty. that ‘the foregoing. application ‘and: ‘corroborative statement. “were ee 
a read to-or by the abovenamed applicant and witnesses in my presence before. 

~ affiants | affixed. their signatures thereto; that I verily believe affiants to be .- . 
. credible persons and the’ identical persons hereinbefore described ; that. said Se. 
' affidavits were duly: subscribed and Sworn : to. before me. at my office, at os 


Cee this . eo _ day O12 Be aay - wie : 
a ee CREAR SNA Rens enfin tae Ew 23 
< - “(Osiciat designation of officer. y a 
“Tsorarep ‘Teacr—Pustrc, Lanp ‘San 
DEPARTMENT | OF THE  Irerror, 3 
| —Unirep StaTEs Lanp. OFFICE, - 
ie cette ntact Hy tte 
: wanna + === ==} 19 . 


“Notice is: hereby. given ‘that, as. “directed by the Commissioner: of the. General, 


“Land Office, under the. provisions. of Sec. 2455, Revised Statutes, pursuant tO... sea 


.. the application: Of 22080 al. Serial’ ‘No. eae we will offer at public: oe 
_ sale, to the. highest. bidder, ‘put. at not less than $.-.--. per acre, at ______ ee 
ra oelock 2. m., on the aS ane a — next, at this office, the following - 

i tract of oe fe eee Fe po a gee 


The sale will not be kept: open, but will be declared closed when those’r presen t : ao , 
a at. the hour named have ceased bidding. The person making the highest bi d*.. 
ie * will be required to immediately pay to the receiver the amount thereof. . is 


Any. persons: claiming adversely the above-described land are. advised to fle 
| ‘their claim or r objections on or before the time designated for sale, i 


“Register, 


‘Receiver, co : i ee 


ee oe OOD ae "DECISIONS RELATING TO THE PUBLIC. LANDS. | Seva os 


oS canis FOR DAMAGES—ACT OF MARCH 3, 1915, AND 5 sunseavia . ae 


_ ACTS—RECLAMATION. ' 


“Ixsrevctioys. 

| Duranrstor OF THE So “ss 
-.. - Ructamation Service, ae 
- Washington, DC. Mt ay. 1920. 


>. Toa ALL Pater Orrrcens AND DisrRicr CounsEL: | a. 
1. The sundry civil appropriation act of March 3. 4915 (38 Stat. > ind 


79 859), and subsequent appropriation acts, ‘authorize ue settlement of ns ’ : 


ve z claims for damages to property in the following language: 


se * x * payment. ‘of damages ‘caused to the owners of: lands or. r private ae 
| property of. any kind by reason of the operations. of- the United ‘States, its ~~. 


| officers or employees, in the: survey, construction, oper ation, or. maintenance of: . 


oe _irrigation works, and which may be. compromised by ‘Bereement between the 2 okt 
_ (Claimant and the Secretary of the Interior ; ee as ead Mie 


Pe eee The language of this. provision. is broad: cae a ineluda all 
_ damages to private property growing out of any authorized opera-_ . 
tions of the United States Reclamation Service. The fact that the 
negligence of an officer, agent, or employee of the Government con- 


. tributed to the injury ot the property does not invalidate a claim ‘for | 
damages provided such negligence relates to the performance of the 


duty of the officer, agent, or employee, as” distinguished from an. act 
of wantonness or ‘carelessness committed in a purely personal capacity - 


(see 241 Comp. Dec., , 255).. The only, class of claims which may not 


>be compromised under this provision is that. resulting from an 

accident growing out of an act of God, the public enemy, or the act - 
of some person in. his private capacity. ‘This’ authority will not be 

invoked to compromise any claim which would not. be a legal claim’ 
: against a private irrigation concern under similar circumstances. Be 


oar ae Ve claimant for damages should make full written statement or 


| his “regarding the claim (Manual, p. 249), which: must be submitted te ; S 
_‘» ” the water users’ association or irrigation district. (C. L., 551). ES 
eae the matter is of unusual importance, or unusually complicated, po on 


i- 


proj ject Manager in his discretion may have a formal hearing witha ~ va 


- - stenographic report which should become: part of the record. After ean 


action by the association or district, the project manager. shoul 1 cone ae 


ae : 7 sider and decide the case. If he can not allow the. claim as presented s : aes 
. and the claimant refuses to accept his views, he should make a formal =~ 


decision reciting: the essential facts and giving reasons for his. dé-_ eG 
_ eision. This should be in the form of a letter to the claimant. which | 

Sa will be readily. understandable without reference to other papers pe ee 

-. ‘ghould” contain- only. the important~details (Manual, p. 196). ee 


re ‘ OG, powers embody findings of fact, and conclusions ot Jaw eo 


ae : 


NN. te ee ob tes 








as cedar: thai. ie élaiment may be fully advised: of the erotinds. ‘upon oe 
-. which rejection is-made or allowance of claim authorized: Tees 8 
7 . -District. Counsel ‘should be consulted in the preparation of such. 
aes decision. . In case of appeal, copy of the decision with the evidence __ 
. ge ‘of : service on. the claimant and copy. of all papers in the case must. ne 
Lae ~~ be forwarded to the Chief Enginéer for transmittal to this office-;with = 
~~. his comments. The appeal will be considered. and acted. upon by ae 
ol) the. Director i in accordance with the ‘provisions of the Manual, p. 190, oo ee 
subject. to further “appeal. to the ‘BSemetary. in case of. an “adverse sya 
. decision, eee ene = oP Ae ee pce He ee - 
7 4, “The j irrig ration aa or water: users’ eccaes should be Aare ca Se. 
co nished. with copy of decision and copy : should be served on the. claim- oon 
ant by registered mail with demand for return receipt, also. advising 2g ee 
“him of his. right to appeal as ‘provided i in | perasraph 2, Bae 196 a OF gat ee 


the Manual. 


5. Claims. allowed. ander thes ‘law: will: os settled by. contract in othe : E 
- prescribed form, executed by # the: te proiect manneer subject to approval ee 


as ‘the Director. 


Mpa Brn, 
oe Director. 
“Approved: Doak ages, 
I oHN ‘Banrow Paeny, 
ene ‘Secretary. 


“SWITZER \ v. ‘MOUNT. 


ans Decided May a 1920. 


3 “Apprrtowat “ Srock-Raisine Howssreap. Ewrey—Restence—Conrusr. : 2 


ee ‘Voomsawe, First Assistant Secretary: | : Ce ee ee 
7. | March 14, 1916, Charles H. Mount ade eer ae ‘20898 eS 
ey a under the provisions ofthe act of February, 19, 1909 (35 Stat.., 689), pe oe 
oe for the S.4 NW.4 and. N.. 7 Sw. 3 4, Sec. 4, aad Ss: 4NE, i a No oe 
SE. 4, ‘See: 5, T. 30. S., R. 51 W., 6th P. M, -Lamar, Colorado, id ms ao 
se district, in. connection: with which the area required to be cultivated soe eee 

. _ was reduced: to 5.acres. + | a 
..° November 92,1917, Mount filed sddivienel a eolideion 024943 under Se 
at, Oe “the. act of December 29, {916 (39 Stat. , 862), for the 8. 4.5E. 4, See. es) 
$2, T. 29 N., RB. 51 W,, aid: lots 2, 3, and. 4, and SW. +4 NE. 3 4, Sec. 4, oo ee 


_ Where one. makes an additional entry of land contiguous to his existing home: fi 7 

| 2 .., stead entry, under the provisions of the act of December 29, 1916, residence _ 
? . : may be maintained upon the land: embraced in either. entry ; hence’ im any ~ en 
o FEM ¢ ontest ° thereafter initiated on ground of abandonment an allegation of BS a sot | 
failure of aah ieee to reside upon the land embraced in. his orlginal entry 3 oe 
mao Vie is insufficient. fas aM eats Me ger ee ms % Aye hae i = 








an, See "DECISIONS RELATING TO ‘ene PUBLIC LANDS. < ee BOR 
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‘ ; “aad ine + seid 2, Sec: 5, oT: 30 S., Re Bi w. ‘The tracts nvitie a a : - 
Soa. 2 designated inder® the latter act, the additional application + was. al- = “ 
es lowed January 14, 1919. i 


Lizzie A. Switzer filed Sie’ afidavit May 5, 1919, ieainee aes * 


| ‘ ment. 


i 


- original entry charging, in substance, that: Mount abandoned theland 
_.. . on or about June 7, 1918, declaring that it was not his intention to veg 
return thereto; that he ‘had. not cultivated’ any portion of the Jand — ce 
oe and his asec were not due to. military or naval employment. | rae 
_ The Iocal officers denied: the. application ‘to contest and on- appeal age 
the Commissioner of the General Land Office by decision. of July 11,’ 
1919 , concurred in such action on the ground that. the affidavit of ae 
eer ot contest was. insufficient in that the alleged. defaults 1 ‘were ‘not. directed fe 
ar -against both the original and additional entries, the latter having been ~~ 

| allowed prior to initiation of the contest. proceedings. ‘From the de- 

~~ cision: of the Commissioner the contestant, ‘appealed t to the Departs — 


Tt is osutended upon this proceeding t that the steal affidavit: was as 
ee filed prior to the expiraton of six months after allowance of the ad-. mesg 
. ditional entry and, therefore, the additional entry was not subject too. 3 
Suiits < “attack at the date contestant filed her affidavit. of contest: For this = | 
reason contestant urges that: averment in the contest affidavit of entry- es 
man’s failure to reside ‘upon the land embraced in the additional 2 oe 
entry was not necessary. ‘This contention is without merit. OE as ae a 
gs he Lhe Department has consistently held that compliance with law: in. eee 
Ravers connection with either the original or additional entry is sufficientin ~~ -: 
eases of this character. Contestee’ S privilege to reside upon the land..*.* : , 
ees, embraced 1 in either the original ‘or additional entry is one created. by oes 
“Jaw and in this’ case, the additional entry having: been made prior to ee 
ie initiation of the contest. proceedings, it was necessary for the. con- ae . 
_ testant to aver that entryman’s default extended to. both. entries. 
... Whether contestee was residing on the lands covered. by’ either the 
<a original or additional entry and met the requirements of law i in | other tie 
respects. was not a fact peculiarly. within the Inowledge of the de- a on 
oo + fendant such as he, after joinder. of issue, could only assert. by way - 
pee _of. defense. Mount having the right to meek the. requirements oflaw one 
. by residence upon any of the tracts covered. by his two entries. there-- a 
-. tofore allowed, the averment that contestee had not cured his de-° =” ~ 
a faults by residence upon. the lands’ covered by the additional entry . 
owas necessary and this regardless of the fact that. the contest was ses ee 
eS stituted mnerely as against the original entry. oi ae 
.-.» The conclusion reached by decision below is correct, ‘and cree eer es 
3 GES of the fact that contestant has shown herself qualified to make entity." ce : 
ae = under the homestead laws, the e decision must be and i 1s s hereby affirmed. . 
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| McKENNA. Ve SEYMOUR (oN PETITION). 
7 “Decided aaa: 10, 1920. | 


7 Coar-Lann LOcATION—-PREFER ENCE RIGu OPENING AND. ) IMPROV ING. A. Mnve. 


In order to. obtain a pr eference right under the coal: land laws by. opening ‘and o 7 
ar improving a mine, it is essential that.the claimant operate under a definite ee Be 
design looking to: actual production of coal;.that the.excavation be of ao 
- substantial character } and that the deposit. disclosed: be. of. such value as to a ee es 


; warrant the conclusion that the Jand is. coal in 1 character, 


oe DEPARTMENTAL DECISION DISTINGUISHED. Me Ee a 


“Andrew om ‘Scofield. et al. (41 Le D. 176), cited and distinguished. 


Voasrsana, First Assistant Secretary: 


_ Phis isa, petition. for the exercise of. supervisory authority filed¢ on 5 rs oe 
: behalf of James H. McKenna in the matter of his coal declaratory ee 


~statement.for NW. 4, Sec. 10, T. 57 N., R. 84 W., 6th P. M., Buffalo, = 
Wyoming, land district. << 
- By order entered May 25, 1917, the. pabion: was orice ae ; 
direction given as. to. its service. on the opposite party. ‘Evidence of 


the required service has been filed and counsel TOY: Caro A. Seymour a 


_ has filed brief in reply to the petition. me 
_ -The tract. described. was, with other. andes on di anuary 1b. 1907, 


withdrawn. from all entry or. disposition: | Tt was restored to entry 


on October. 10, 1907, having been classified as coal land at $30. per. 
acre. It was reclassified August 24, 1910, the W. q NW. 3 at ee per 
-acre and the E. 4 NW. # at $170 per-acre.: ‘ | 


McKenna’s oak declaratory statement. as filed October 93, 1907. ' : 
| He alleged therein possession commencing January 28, 1907, aad the 
opening and improving of a mine of coal. whi ch consisted of an open bas 


: | cut and drift 30 feet long, exposing a 17- foot vein of coal. 


On December 4, 1907, Caro A. Seymour filed her ape to - _ 


4 purchase the tract. sander the coal-land laws, against which McKenna ~ 


filed. a- protest. claiming a preference right of entry by een oe oe 
*, having opened and* improved a coal mine and having filed his. _ co 
om declaratory. statement. oe 
OA hearing. on the protest was heli: J uly 13, 4908. aon thie ren noe 


: meric then introduced the local officers ‘found: that the protest had. 
_ been sustained and: recommended. the rejection of the Seymour appli- 


Hh cation. ‘Their decision was affirmed on. appeal. by the: Commissioner a ee 
_ of the General Land Office on July 24, 1911. Upon further appeal, 


a the Department on March 5, 1913, found and held that the excavation. - ree 
Hoe a - Imade on the land. by. McKenna. at the time. Seymour filed her appli-. oe. 
>| eation ‘to purchase was a mere prospect and did not disclose mer- 
: ae chantable coal. It was held under these facts that. the: requirements ples a 
of the coal-land laws, conferring a preference right to purchase upon 


“we 


lt. appears from ae iamoay eubinitied, at tthe ‘haan dag during 


the summer of 1907 the husband of Caro A. Seymour caused an in-.. 


vestigation to be made of the. field i in which the land in: question is” 


— situated, by means. of a drill, which disclosed valuable deposits: of 


~ coal at ever places and that one of the holes sunk upon: the land. 


= here in question showed. 90. feet. of merchantable coal at a haan of 
~. 40 feet below the surface. ~ 


- McKenna. testified that about. Beptanibes 15, “1907, ates Gas in-. 
_ formed that the land was coal in character, he. boar to investigate 
~ and’ discovered on the SW. + NW. 4a streak of what appeared to be 


coal dust, in which he immediately. commenced. to excavate with a 


"pick and shovel, using a wheelbarrow to take away the dirt; that 
thereafter. he employed a horse and. seraper in the work and had the. 
assistance of another man for several days; that: he used consider- 
~~. able dynamite in blasting away the rocks; that on October 28, 1907, 


when he filed his coal declaratory statement, he had by these means 


constructed an open. cut 10 feet wide and. about. 40 feet in length, 
— which disclosed: an 8- foot vein of good’ coal; that thereafter he ex- 


tended the cut until at the date of hearing, on J uly 13, 1908, it was - 


60 feet in length, and had gone 7 feet under cover, the quality of the: 


- coal improving as work progressed ; that during the: winter of 1907- a 


be 1908 he obtained fuel from this excavation for-his domestic purposes. » 
- McKenna further testified, relative to his possession of the tract, that. 


he had resided thereon with his family continuously. since the spring» 


26k 1907, during which time he had continued to extend the excava- | 

cot oe tion. This’ testimony was substantially corroborated by Alexander a te 
| . nar Sharp, who assisted McKenna i in-the work. | a : : phe 
The fact. that McKenna. had made an. excavation of some hae ot 


2 ‘acter. upon the land during the fall of 1907 was not seriously. dis-* 
- ‘puted. by Seymour, testimony adduced in her behalf being directed - 


-* mainly to the contention that the coal. disclosed’ was not of. mer- Coe 

a ~~ chantable quality, even at the date of hearing. In this connection, 
wee ome. of the witnesses for the contestee testified that the coal disclosed 
oe - in the face of the cutavas SO soft it could be ‘gouged 0 out t with. a. stick, af 
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4 ‘one who! opens ct improves a mine. of oat upon the public, aoe ate Ee 

i ee had not been met, and the protest was dismissed. A motion. for Te ms wag 
3 | - hearing was denied August 19, 1916. ee oe oe 
__ It now appears that under ‘date ot September ' 26, 1916, the: Coit. ee 
ats missioner of the General Land Office closed:the case as to McKenna 
* and directed. that Seymour. be allowed. to proceed with her. applica- zs 
-- . tion, Registered notice of this action was receipted for by the attor-" °°: 
ney for Seymour on November 13,1916. By letter of August 4, 1917, 
the. register of the Buffalo office. reported t that. Seymour had taken no 

te action. 


7 . 








i 





- 
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: while mother witless testified that. the vein was ce heeiticd: with Pa 
| bands of shale in such a manner as to- render it not. ‘workable. 0) 8 
- The Department in its decision of March 5, 1913, cited the case of - 
ce Andrew. L. Scofield e¢ ad. (41 L: D., 176), but upon further considera-° 
_ tion of said case, in connection with: the. one under consideration, it = 
(ce 01s believed that ihe. two cases, and the decisions cited inthe Scofield’ oe 
case, can be. distinguished. Th: the Scofield case objection was nob = 
on ‘found to the. extent and value of the excavations or to the character. ie eee 
of the coal. disclosed thereby, but to the purpose . for which - SHI, fe 
: excavations - were: designed, namely,. for prospecting, and not for the oe ee 
purpose of removing coal... This situation is indicated. by. the follow- Roe 

: —ing quotation: from said case: Rae es: ee ee eS eee 

“Bho, The. purposes. for which the tunnels y were ideiven. were shown by the testimony % 


a of Chezum,. a. witness. for the defendants. » He testified : Sot gen aS 
“All our work you. will understand was in. the nature of See # ee fae a 


to: ‘determine. the. extent. of that field; because at. that time when we “went in. : 
there we did not know whether that coal was of. commercial quality or not, and. : 
it required a great deal of pr ospecting work to ascertain if at would ¢ even | justify “ 


“ the payment, of the Government price. " 7 og 


And he responded as follows to the questions Srosunaade 


- Q. Was there any. understanding between you" and Mr. Cunninghari or any- 


| boas else connected | with these entries at.the time that you were driving these © 
tunnels that they would: be ultimately ‘used for. mining coal off of any other 


than: the Tenino. entry or the adjoining entries? AL No, sir}. in fact, teal, 


| that work was not done with view of mining coal. 


Q:. It was. Just prospecting? AL Tt was. just ‘prospecting. 


In the case of McDonald - WV, Crawford, unreported, decided io the » 


"Department March 16, 1907, and cited ; In ene: Scofield . case, Mt ‘cai 


song and held as: follows: 


| ~ The evidence shows that McDonald eat ‘another man in his employ went ‘ ee 
. ‘upon the land November 8, 1904, to prospect the same for coal. They observed” ce 
four. outcrops’ of coal thereon, and with a sharp stick or poard, found upon . 
ok the. land, they disclosed upon. one of. the outcrops a bed: of. coal. four feet thick. 
No. work of. any. other’ kind. was done on: the land. by McDonald, or any one LOR 3 


oe ‘him, until December. 7, 1904. Nor did McDonald. remain in actual: possession 


in the interval, nor was hein possession thereof by agent. He left the-land) - ~ oe 


Sons and ‘did not. returti to it until. after Crawford ' had filed «his. application. for. — 
“> pur chase.: ~McDonald’s act of merely. clearing the face or surface of one outcrop Sys 
to determine the depth of. the bed of coal | was not the opening and ee si 
of a mine of coal within: the. ter ms and. meaning of. the statute. : : in ee 
a ‘In this case, ‘therefore, it was held that amine of coal had: not ae ee 
?; Sscatea and improved, because the work was not. done i in a substan- eS 
~ tial and ‘workmanlike manner, and because actual “possession. of the ae oo 
: ‘premises was not maintained. an Oe ee ales 
In the case of Ghost OF the United States. (ass F aa 41); ‘allao. : wade Ss 
oe, . cited 1 in the Scofield case, “the court held that a. mine of coal had not i. eae 
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a ‘beat: opened ae: amprowed, not because the: boa was a aoe of a. . ub- ee 


‘stantial character, for it was. shown that 200 or 300 feet. of ‘shafts, 


_ and turinels had been constructed, or because such improvements were: 


not designed for the actual: ptoduction’ of ‘coal, but because of the a 


: ee character of the deposit. disclosed. In this connection the court in 7 
pee ~~ the case said: 2 | : 


OS ee AS. exposed in ‘the original workings, ane éuteropping * vein. haa a 


total: thickness of four feet, less than half of it. being good coaland the balanée | 


. waste, “What was thus exposed was not sufficient to make the land of. practical 


oe 7s value for coal’ Mining, and Ghost continued the development work. in the belief . . re 
-. or hope that as the vein was. followed into the earth it would improve’ sufi- 


; : ciently to make the mining of it profitable. But in this he was disappointed, for 


~ the development work done by him- demonstrated that the vein did not. improve, > 


: e x aad ‘and he. permitted his s declaratory statement to. expire by limitation, wathous 7 
ey oo purchasing the land. * * * | La : Pee a a 

_.. In view of the forego it. would appear - that at fact three i 7 peas 
nee must concur to. constitute the opening and improving of. a 


mine of coal:’ ‘The claimant. must operate under a. definite. design 
~ looking to the actual production of coal; the excavation must be of a - 
| substantial character,:and the deposit disélosed: must. be of such value | 
as to warrant the conelusion that the land is coal in-character. «/ | 
After a further consideration of all the facts and circumstances in 


a this case, the Department finds that. on October 23, 1907, when 


McKenna, filed his coal. declaratory statement, he had. constructed 3 in 
good faith for the ‘purpose of Temoving coala substantial excavation, 
— which disclosed a valuable vein of coal, and under these’ ‘facts it is - 
~- held that a mine of coal was thus épened and improved within the 

contemplation of section 9348 of the Revised. Statutes. _ ; 
To. this effect was the departmental decision of May 1, 1920 “Gait 


: reported), in the analogous case of Edmond M. Ryan, involving: Ae = 


i. coal-land entry (Montrose 08567 )s wherein ; it was s also held that pat- Coe 


ent should issue.to entryman. , 
The departmental decisions of March; 5, 1913, aaa Movie 19, ‘1916, a 


. rae therefore, hereby vacated, the: decision ee the ‘Commissioner. of os 


oe July 94,1911, is affirmed, and ‘McKenna will be allowed to b Pareles : 


oe the tract, at, $30 pe acre. 


INSTRUCTIONS. 


"APPLICATION 'T0 AMEND Scitoon, Inpmcirry Smuncri0Ns—Inrenventne 7s 
WITHDRAWAL. a ae 


‘Wasmnyaton, D. ©. May 20; 1920, 


| Vee Firat A ssistant : Reoredary : 24 
The Department has considered your. [Commissioner of thé Gen: oe 


ae ae eral Land eae — of on 11, 1918, for instructions as to im a 


tt 


\ 
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ae mr rule to be ‘followed. reipectis applications te. fore school ine e 
:. 5 demnity. selections by the substitution of new bases, where the origi oe bs 
nat bases’ are-defective or no longer available and thererhas been:an. © 


; a intervening withdrawal of the selected land for forestry purposes. 8 
You refer to departmental decisions in-the case of the State of Cali- — 


fornia (39-L. D., 158) ; State of California et al. (OL. D., 302) ; and. oP, 


Fred A. Kribs (43. L. D., 146). open 
The first case cited oe a. Pwabdeagat of. ate intel lead Serie ee 


a e under. a, proclamation. (35 Stat. , 2158): that: excepted. from its force ae 


; and effect all lands embraced, at its date; in any lawful entry, filing, a : or ” 
_ selection, or ‘settlement, but providing that such. exception should not 


nog continue'to apply to any particular tract unless the entryman, settler, we 


_ or claimant continued to comply with the law under which the entry, ; oo oe. 
a filing, or: settlement was. mace. ” _ Obviously this proviso. related teh. 


a - - those claims as to which something remained to:be done by the claim- es 


es ke ‘ant.at the date of the withdrawal. | Ib Sede this withdrawal, ae 
up Department. held. (syllabus) : ame” by eee i 
- Where a. State makes indemnity selection’ in lieu of school sections ae : : % 
as mineral at, the time of: survey, and. is. ‘unable to establish the mineral chars? > : 


a acter of the base lands, it. should be. permitted, inasmuch as the selections were a 


prima facie valid when made, ‘to. -assign’ ‘other - valid. bases to support the. selec- 

tions, notwithstanding, the selected lands. may have since been included. within ee 
‘a national forest. i‘. be 8 

_No question was stained as : to the: ehueacise ae : the paletted land. ( 

~ The second case cited (40.L. D.;, 301), involved a school indemnity ate 

selection of a tract subsequently classified as mineral and placed in 


i petroleum reserve by Executive order. The principle announced in 


the former'case had no application, not only because the Department bse 


was dealing with an unlawful filing (i: e., a selection of mineral — 

_. land), but the preceding withdrawals excepted from their force: and a 
effect only such lands.as might. be clear listed’ as ; honmineral. Se hae 

The Kribs case, supra; involved : a: forest lieu selection upon | a os oe 


. that. had been finally determined to. be: bad: .This decision is in har- 


ae mony with the principle announced i in Robinson. v. . Lundtigan. (2217 ; - ; Pe | 


O81). 


It will be seen, therefore, that: there i is no 5 Ouiaiea in ihe decisiing = - : 





ae ©) apharred to in your letter, and “you are directed to. follow. the. cases of © ee eis 
eo. State of California. (39 Te D. , 158) and State of California et al. (45. ae ae 
eee’ Ta Dig , 644) as to ‘selections made: upon ‘valid bases which become 
. | ne ‘unavailable through. no- fault of the. selector; provided, the. ‘selected. = a ie 
ss Tand is of the character subject to such Ging and is not otherwisé © 9 
oe apprepriated or reserved. A forest withdrawal, like the one involved. °°: 
oa in the casein 39 L; D.. , 158, excepting from its forcé and effect lawful -— oe a 
— entries, filings, and. misctions i is not -a- reservation that will preclude ee 

ae. the amendment of a selection. HpOn. Es valid base which has | become ne 
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: - aaivdlenls  csinh no fault of the ieee "Where. the base ae — 


defective when tendered or has been adjudged to be bad, as in 1 the na 
7 Kribs aa supra, the rule of the. Kribs c case e applies. 3 | : 


= 
ral 


: EXTENSION OF TIME FOR PAYMENTS—COLVILLE INDIAN TANDS, EA 
 Insrevortons, - . 


+ [Cireular No. 698. i 


 Duparrune7 oF THE : Inrenion, | 
Generat Lanp ol 


_ Unrrep STaTEs on nee aa ae 
Spokane AND Warervinae, SWaccacion® . 


Your’ attention is. directed to Public Resolution No. 38, approved a 
March 19, 1920 (4. Stat. , 535), which reads as follows: _. | 


That the joint resolution entitled ef oint resolution providing ‘ditional time | 


: - for the payment of purchase money under homestead - entries. within the former a 
Colville Indian Reservation, Washington,”. “approved March 11, 1918, be, and . 


the same is hereby, amended to read as follows: 7 
| That the Secretary of the Interior is hereby. authorized in his. discretion, to 
extend for a period of one year the time for the payment: of any apnual install-- 
ment due; or: hereafter to. become due; of the. purchase prices for lands sold 


| Washington, Dd, ae May 26, 1920, a = 


under the Act of Congress approved - ‘Marchi 29, 1906 (Thirty-fourth Statutes, ~ 


page 80), entitled “An Act to authorize the sale and disposition, of surplus. or — 
unallotted lands. of the diminished Colville ‘Indian Reservation, in the State. 
of Washington, and for other purposes, ” and any. payment so. extended ‘may. 


- annually thereafter be extended for a period of one year in.the same manner: ae 


_ Provided, That the: last payment and all other payments must be made within a 
period not: exceeding one year after the last. payment becomes due by the terms - 
of the Act under. which-the treaty was made: Provided further, ‘That any and 


all payments must be made when. due. unless the entryman applies for anexten- : 


“sion and pays interest for one year in advance at 5 per centum per annum upon — : 


the amount. due’ as herein provided, and patent shall be withheld until full and | 


final payment of the purchase price. is made in accordance with the provisions ae 
hereof: And provided further, That. failure to make any payment that may be . 


due, unless the same be extended, or to make any extended: payment at or before eee 


‘the time to which such payment has been extended as herein provided shall ° 


ie forfeit. the. entry and. the: same shall be canceled and. _ any and all. Pyne 
te theretofore made shall be ‘forfeited. | . | > s | 


~The only material change made by the said public se a 2 7: 


7 the act of March 11, 1918, is that the public resolution permits. the oe 


| ‘same. installments Oe purchase money. to be extended. from. year ‘to ee 


ree year upon the payment. of interest in advance at-the rate of 5 per a 


centum per-annum, subject to the condition “ that. the last payment — _ 


ie and all other payments must be made within a period. n not exceeding: a 
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one year ta the iaat: payment becorias fue by the terms éf the Act 


ee under which the entry was made,” while the: act of March 11, 1918, 


a did not permit any. installment to be extended 1 more than 0 once or r for ; oe ) 
_ more than one year. : ee | 


You will promptly serve ee on. ae persons ae nennene are 


es ; in arrears that they will be allowed thirty. days from. receipt of notice . 
"within which to: pay. the sums. due, without interest, or to. secure 
a extensions. of time for the payments by. paying interest thereon at. 
-. the rate of 5 per centum per annum from the dates when the: pay- 
- nents become due.to the next anniversaries of the dates of.the entries” 
occurring after such notice, and that in the event of their failure to— 
stake such action within the time allowed, you will per their entries | 


to this office. for. cancellation. 


- Amounts paid as interest should ees need on the: receipts cad 2: of ae 
-stracts of moneys ‘received, with the fact. that they * were e: paid ; in con~ ae 
formity. with the said public resolution. | : | 


Final certificate and. patent. will not | issue e under any y entry until the | 


full payment hhas been made. . a 
After extensions. of time for payments 0 on accouit of inilitary 6 or 


naval service, further extensions: may. be granted . under the said 


- Public Resolution No. 33. and i in the granting of such further. exten- 
‘sions you will observe the direction: given in: Circular No. 647. dated 


‘June 9, 1919, that. the period of military or naval service. should not - 
be considered a part.¢ of the time eonealy allowed for. the completion — 


: of the «payments: ee ee ae a4 core ee 


“Gua x Tansey, : - 

"Approved: Net Pi Oe a 
"ALEXANDER Tr.  Voornsane, i oe 
Bees ge = ne orst “Assistant i Seoretary. 
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LARSON v. . PARISH. 


“ Deciaett June cht 1 920. 


72 -Hoscesteap, Bony —ReuNquisnusnt—Wren’s Consenr,, ue ee oe ee 
| Unless coming within the provisions of. the act of October 22, 1914, rie wite ou on — 

0. Of a. homestead: entrymat: takes nothing by ‘the final certificate which. issues ae ae ae 
, Sem, the husband’s entry.’ He may thereafter demand. patent. in his own 

oo ames sell the land and make good equitable title to it without: the wife’ oe 


< consent, or relinquish the perfected claim to the Gover mment. 


- Voonsane, First Assistant Secretary: de Me Fea ast ee ee 
- This case: comes here upon the ane of Luella. C. Patrish: froin, a ae 
* decision: of the: Commissioner of the General Land d Office, Septamber-. ee 


-1isso4° VoL 1. 4720-26 md 


ac eer 


“¢ ommissioner. ne 
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208, 1919, , denying her applitation + to enter aide: the) are | wee ra 


ae _ the SW. i SE. 4, Sec. 11, T. 4 N., R. 12 E, » W. M., ‘Vancouver land — : 
ae oo ‘district, Washington. er , igs 


‘It appears that one George E. Lacon ae henietead entre of 7 


ae | a the land: above described June 12, 1914, and final ‘certificate issued to oe 
him, March 31, 1917, on commutation proof Thereafter,andon May 
3 17, 1917, he relinquished said entry and two days later, May 19,1917, 


the said Luella C. Parrish filed homestead application for. the jand.: oe 7 


i Subsequently, on August: 3, 1917, Sarah Larson, wife of George E. =~ * 


a ‘Larson, filed-a ‘petition, ‘and on ‘Desorber 6, 1917, a supplemental ae - 
ie, petition, urging her rights as a deserted a to enter said land, | 
- charging a conspiracy between her husband and the said Luella C...: 


Parrish to deprive her of her interest therein, and on February 25, 


1918, she filed her homestead application iiecehore: “Mrs. Larson’ . Lee 4 | 


application was protested by Mrs. Parrish March 28,1918, in which 


_ ‘protest it was asserted that Mrs. Larson had not been, deserted by . wo 


. cher husband, but that she had deserted him; that the wife was not 

living on the land; that protestant filed her application.i in good faith; ae 
~~ and that she at no time-entered into any agreement: with- George E. re 
- Larson or any other person to deprive Mrs..Larson of her rights. = 
A hearing was ordered by the Commissioner of the General Land 


oo ~ Office, which was had, whereat the following Pertinent and. control- ow 


ling facts were ‘established :: a a | 
~The. said George E. Tae ae Sarah eee were ace Sep- 


a ~ tember 8; 1910. After establishing residence on the land in contro- ——, 
SY  wersy about September 17, 1914, George E. ‘Larson went to Portland, 
~... “Oregon, to work at his trade at painter. From time to time there- i 
after he returned to the homestead and prior to his departure there- 


“from, on or about. March 12, 1917, he offered to sell his homestead 7 an . 


a ron tights to his wife, but. no ale: was effected, and she followed him to. = 
Portland ore” week later, “March. 19, 1917. She has never gone back a 
ore tg! the: land. and was. not living ihereon “March 31, 1917, when final ao 
na = ‘proof. was filed, nor on May Ii, ‘1917, when relinquishment was filed. . 2° 2é- 


There is testimony - that ‘George B.. Larson instituted suit for di- ee | 


a oe against his wife, who. contested ‘the action;-and was.awarded - 


oe a decree of separation and aD. allowance of $50), per month. The — 


court in that action found that: George E. Larson had deserted his a 


wife about March 15, 1917. There was further testimony tending 
to. show abandonment, weakened by the admitted fact that ater. ; 
~~. the: decree of separation Mrs. Larson rented a home in Portland, ~~. 
where she: established her - residence with $300 worth of: fornibure : 


7 previously purchased by her husband, where she’ was residing at. date — . ‘ ao : 
of hearing. There was also testimony. tending | to. show that.George .- 


CE. Larson: sold’ said Parrish his homestead Bem and household 
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a 





- furnishings i in 1 consideration of g05 ash and’ two ue aggregating | es - a 
$675, buf. inasmuch:as the disposition of this case must rest on legal, = 
. grounds disassociated from and not. influenced by any question of -- 


the equities of either Mrs. Larson or. Mrs. Parrish, further statement 


-in this behalf would not be found helpful. For the purposes of this : < es 


case, though not satisfactorily. shown, it may be admitted. that. Mrs. 


“Larson was | deserted by her. husband on: or about March 15, 1917, . -_ se age 
and ‘that the alleged sale. of homestead Tights and household fur- _ ae oe 


_nishings to: Mrs. Parrish was fictitious. | 


“Mrs. Larson took nothing by the. fant Seeelineatae sehich! issued: rn eee 


“to her husband. He could have sold the: land and made good. title. 


to it or he could relinquish it back to the Government. without Het oe os 
leave, unless she was protected by the act of October 92, 1914 (38 a 
 Stat., 766), entitled “An Act To provide for issuing: patents dor 2 
able’ lands claimed under the homestead’ laws s by: deserted: ‘wives, 8," : 2 | 


~ which reads, i in part, as follows: 


ke eke by law. xe 


Be it enacted” by the Senate and Howse of. Representatives of. the. ‘United. 


States of America. in Congress assembled, ‘That.in any case in which persons | 


have regularly initiated claims to. public lands_as settlers thereon under’ the | 
provisions of the homestead Jaws and thé wife of such homestead settler: or. 


entryman, while. residing’ upon the homestead - claim, ‘and prior to submission | _ 

of final proof of residence, cultivation, and improvement: as prescribed by law, . a ak 
has been. abandoned and deserted. by. her. husband for a period of. more. than oe 
one year, the deserted. wife. shall, upon “establishing the fact of such abandon-. bya 

- ment or desertion to. the satisfaction | of the Secretary of ‘the Interior, be. en- a 


titled to submit proof. upon. such claim and obtain patent. therefor: in her. name 


-in the form, manner, and. subject to. the conditions pr escribed in - section ‘twenty- L 
two hundred and ninety-one.of the Revised’ Statutes of the United States and. | 
acts’ supplemental thereto and amendatory thereof: Provided, That ° in’ such bee 


eases. the wife. shall. be: required to. show: residence upon, cultivation, ‘and im- 


provement: of. the homestead: by herself for such time as when, added. to the — eu 
time during -which her husband prior to desertion: had complied with. the law, os 


‘would: aggregate, the full. amount of Tesidence, auprovement, and ‘cultivation _ 


a 


There is no room for difference éf c opinion that ‘ander the gadven oe ee 
: “and admitted facts of this case, Mrs. Larson.is not entitled to relief 


~ under: any provision of this statute. Larson, the husband, had initi- : 


: ated a claim under-the homestead laws asa ‘settler on the land; in con- : a ee 7 
_ troversy, and. Mrs. ‘Larson was the wife of such settler. It. mae be ae 


too, that. the wife was. ‘ibandoned and deserted -by the husband, but 


| i such. abandonment oF desertion, if shown, was not for a period ape sone 


More than one year “ while residing upon. the homestead claim,” and 


“ prior to submission of final proof.” Moreover, if the fact of: oe ee 


‘tion’ for: more than one year while residing upon ‘the homestead: ‘claim 


“and. prior ‘to. the submission of final proof were shown, the ‘statute : : : = a 
. ae gives the deserted wife the right to “ submit. proof upon. such A nee 
. -<laim” "showing ‘ ‘residence upon, cultivation, and improvement, of ee 
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he eer! by hersel ” as ‘supplemental to oe thiigband’s ek ee 


| - plete residence and cultivation, while in this case ‘the husband had oN 


_» already submitted satisfactory proof and received a final. certificate — ae 

_. which entitled him to a patent. By t the plain provisions of the home- a 

stead law he. might. have presented this final certificate tothe Com- > 
Bi missioner of the General Land Office and demanded’ a patent in his. eae 


- own name, or he might. have sold. the land and made good equitable: nie OR 
- title to it without. his. wife’ 'S. consent, and the patent when issued upon. - ee 


ae : i such final certificate would have carried. an indefedsible title.” Obvi- 
“e ously he could, ‘without. his wife’s consent, relinquish this perfected 


oe claim to the Government... Whatever the circumstances inducing the 
e  -relinquishment, Mrs. Larson is without remedy under. the statute. — 
ae She initiated no valid claim in her own right under. any law, and ~ 


_ since the relinquishment restored the land to the public dothain, and 


7 it was not. thereafter in the occupancy of Mrs. Larson, it was subject 


Sk te entry by the first qualified applicant. The question whether: — e 


a _. Luella. C. Parrish. is so qualified is one for the further consideration. | 


| “ings not inconsistent with: this decision. 


: of the Commissioner of the General Land Office. 
“The decision appealed from is reversed and remanded for proveed- 


LARSON v PARRISH. 


‘Motion 4 foi S reheat. of departmental dapaion of Tur une a 1920, 


oe: “4 L. D., 401, denied byt First Assistant: b Sensstary - Vogelsang Au- | 


Stat 8 3, 1920, 


i WATER FOR "MISCELLANEOUS PURPOSES—RECLAMATION PROJ- - 
7 _ ECTS—ACT OF FEBRUARY 25, aan & ye 
| Instvortons. | 
-Derarrsenr OF THE iyemron, - Bo OR 


aa -Reciamation Service, : e 
- Washington, D. ¢, June a 1920. 


ha To Guim cues AND ALL a Orrices : oe a i ee 
ee ake Your’ ‘attention is invited to the act of Gaus approved Feb. _ 
ae a ruary | 25, 1920 ey Stat. at), which: reads as follows: | ~ 


aN ‘acT’ for ‘tarnishing water. Bisnis for - raiscellancous. ‘purposes in “conneetion with ; ee ng 


‘reclamation projects gE ate cs 12 


Be ‘it. ‘enacted by the: Senate and: House of Representatives. of the. United fe 


; Sho a States of America in Congress assembled, That the: Sore of the. Interior 7 ‘ - 


: BEA 


on ey = oa / _ DECISIONS RELATING To THE ‘PUBLIC LANDS, ae A0b LY a 


ean - connection: ‘with, the. s Operations igfider thé veclarhation law: is. hereby aiitlior- s E 
7 | ized to enter into: contract to: supply water from any project. irrigation system of ees 
oo. for other. purposes: than. irrigation, upon such conditions. of delivery, use, and - at 
payment as he may deem proper: Provided, That the*’approval of such contract = 


by the water users’ association | or associations ‘shall have. ‘first. been obtainéd: z 


soy Provided, That no such contract shall be entered into except upon. a. showing’ - oe 


“that there is. no other ‘practicable source. of water supply for. the: purpose: eT hes 


- Provided. further, That no water shall be furnished for the uses aforesaid if 
the delivery of such water shall be detrimental to the water service for. Buch o-  e 


irrigation project, “nor to. the rights of .any . prior appropriator : ‘Provided furs 


ae _ ther, ‘That the moneys. derived. from such contracts shall: be covered into ‘the - 


. ioe ‘Teclamation fund and be laced : to the. credit of the Project 1 trom which such et ce oe 
Per lees Is supplied: | - - 


2, A water: supply hace this: ee may ee Guanes, a a «peta co 


| ae a: corporation, and the supply. may. be: temporary-or permanent. | 


- The place of residence of. the applicant is immaterial. Water will ~~ ‘ i ; . 
> not be furnished hereunder in any case © where it may legally be sup tees Ss 
ae plied under other provisions oflaw. i. 


“Be Requests for a water supply should be. made’ in writing: ‘sid be 


filed. with the Pre‘ect Manager. The amount and details of the _ | 


: “delivery of the cwater desired should. be fully described, and facts — a 
> should:be given. showing that there is no practicable source of water 9 


supply. for.the purpose except from the project system, and. that the’ 


ees delivery of the water. desired i is not detrimental ¢ to the rights of er ae 
| EDrOF appropriator. Ps Sage ee 

4, The furnishing of 3 a water apply. ander this.’ act ‘shall Ben evi- ees 

: dened by a contract which- shall, among other things, contain: a oe 
provision covering the first three provisos of the act and shall show pe, 


whether the supply: is temporary or ‘permanent. It. the supply is = Pee 
eens temporary the contract shall provide for termination upon notice of - 


either party, the length of such notice to dépend - ‘upon circumstances, oa es 


ss : and shall contain the ‘important prone of our . stemdard: water - : - eee 


- rental form of contract. , | fe 
5, The price to be oad by. a leontnae ie under. chi act for a on ee 


"supply temporary. or. permanent, and the terms of payment thereof, . 


~< shall be stated in the contract, and shall be determined a as follows with a 
a view of returning | a, profit to the project, viz: | 


(a) If the supply be temporary the charge ae acre- fo ot alia: pg i 


oe the form of an annual rental, and shall be computed upon abasis - 


of | 50 per: cent. above: a proper ‘proportionate share of the estimated” ee 


ee annual cost. of operation and. maintenance, and shall be ‘Pay able annu- Je — 


. ‘ ay) in advance.. 


(b) If the supply be eae the. cece per acre- foot: aval be ae ‘ 


= in the form. of a. construction charge. computed upon a basis. of 50° : 


_ per cent above a proper proportionate.share of.the estimated cost.of < | ‘e 
~ construction, plus ar pnnual operation. and maintex Lance charge of 25 oe 


| | a the Reclamation Service. fe 


an per cent he a proper "proportionate ehare of the. eptinatad. ee i 
— cost of operation and maintenance.» Payment . for a permanent right. ° - 


< 406 fo _ DECISIONS. RELATING TO THE PUBLIC LANDS. [VoL eee 


shall be made in full at the time of purchase, or in annual caetall: a 


ments over a short period of years with interest. at. the legal State a 


rate. upon all deferred payments. . The operation and maintenance cee 


aaa charge. under a ‘permanent, right shall be paid annually i in advance. © 
an When payments become due and. remain unpaid the same penalties a 
. shall be applied:as are provided i in the reclamation extension. act. of oe ae 
August 18, 1914 (88 Stat., 688). tage oan 

-.: 6. The atase “water users’ association or ae “as See ye 


ihe act, is regarded | as embracing irrigation districts organized under om 


State lee Contracts made under this act must be approved by the 
eek oo * proper official or officials.of such. associations or districts, where the __ 
game exist. ‘The approval of any such association or district must ~~~ 
- be shown by a certified copy of the resolution passed by its Board of 


sora Directors, attached to the contract. 


7. The contract should be. prepared. by the Distect Geant a 7 "aa 


- ented by the Proje ect Manager acting in behalf of the United: States 


ne subject. to the approval of the Director, and forwarded to the Chief _ - 
a oe ee Engineer for transmittal to the Washington office with recommenda- - 
2 g's. catlons Lt should be accompanied by a statement. from the Project — 


| Manager giving all necessary facts to Show: that it. comes within: the oe 


| ; : terms of the act. 


8. This act does not. apply to. Indian projects being constructed by - -- s 


Approved: Se yas aes 5 
/Joux Biox Pix na a ae S 
| Beoretary of the Interion, iy ne 


HARRIS v, MILLER. 


a Decided June 16, 1920. | 


* Hommsteap Enray—Snrrremant—Quattricattons. 


Ifa bona fide. settler ‘possesses: the necessary. qualifications at the aie. of. a | 
initiation. of his homestead claim, the subsequent ownership of more than 


A. P. Davis, Director. ee a 


160 acres of land prior be time of making record Pate does not invalidate a = i 


~~ guch settlement claim, | 7 
CASE Crrep AND DistiNevisump—Consircrme DECISIONS Overuten, 


‘Case of. Gourley v. Countryman (27 L. D., 702), distinguished ; cases - 


‘Brown 2. Cagle (30 L. D.,.8), and Case v, ‘Kupferschmidt (30 L. D, Os ree 


ee overruled in so far: as: in conflict. 





- Voonnsane; First Assistant Secretary? a oo ele 
Alice J. Harris has. appealed from the décigion of: October 31, 1918, 8, oes 
by the Commissioner of the General Land Office declining to order: ae 
hearing on her: contest: affidavit. against the homestead entry. of. a 
oe ot - Henry iM. Miller but. allowing amendment thereof by - “proper. cor-- oe aera : 
ae, roboration and thus: permitting the contest to proceed’ upon that. 
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condition. - Harris contends that sufficient affidavits have been fur-- Deh RSS 


a tion. 


oe _nished to justify a. hearing, without further amendment: or r comple: a ee 


Tt appears that the townships ae embracing the land herd ea ue 


in “was. filed in the local land office J anuary 29, 1918. Within twenty on : . . 


Miller filed homestead application for the SE. 4 SW. 3 de Gee. 15, E. 4 


ee days prior to the. filing of the plat and oh January 9, 1918, Henry M. oo 


4 NW. fand NE.4 SW. 4, Sec. 22, T. 14S., RB. 18 W., accompanied ty. ce 


his: aifidavit alleging that he. settled on: the land applied for about ‘ ae 
_ twenty years prior thereto, had a house on the land and had lived 


. there about twenty years; that the entire tract was under fence made. ae 
by the applicant, and. that he had used the land for pasturage and. 


2 hay; that he: had a stable, corrals, and garden thereon. He: also ke 


| ; “ : alleged that it was largely, through his instrurfentality hate 1 survey = ie 
- was. made, > 


On the. are ae Alice 5; Hairis. filed her homestewd ipplication ne ee 


for the NE. + SW. 4, NW. 4, Sec. 22, 8.3 SW.d and NE. SW.4,0 
Bee. 1B, aad township, alleging settlement hereon from nd after. ee 
June 6, 1917. She also filed .stock-raising homestead application for — ss oi 


a ar adjoining land in connection with the ae application. — ere 
Upon the filing of the plat of survey the local officers. rejected the ; 


- application. of Harris for the reason that Miller’s affidavit alleged ae 


ae settlement prior to that alleged by Harris and Miller’s application ee 


was, placed. of record as an entry. Harris did not appeal from the — ee 


rejection of her application but on March 6, 1918, within the appeal 
—-period, she filed. application | to. contest: the entry. of Miller alleging a 
that Miller had not resided on the land for at least. four. years last — ee as 
past. and that none of his: family had resided | upon the land. during ae 
that time. This affidavit was corroborated by two witnesses Whor |S: 


stated that they had-been upon. the land during the last four years 


and: personally knew the prémises and that neither Henry M. Miller ae: 

~ nor his family had resided. upon the land for the last: four years. fh, ge 
~The local officers rejected the application for the reason that the 

pie alleged facts, if proven, were not sufficient to seeure cancellation: of | Sees 

-.. the entry as continuation of residence by a settler is not. necessary ee : 

7 after the full period. of residence required by the law has been per- > 
ce formed, at least. where there has been no abandonment ; also because. : 

i DO allegation. was made that absence. from the land ‘was not due 10s 

cA” es rors in the penn Navy, 0 or Marine. = Corps, etc, eo er 
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On ‘March. 23, 1918, Harris filed ; a. new. ‘affidavit pens aye eo. 


oe : : allogution made i in the first affidavit and also alleging that Miller has a sf : 
totally’ abandoned said land during the past two-years, also alleging ~ oa 
eae | that the abandonment was not. due to any. military, naval, or marine a | - : - 
ee Service. This. affidavit was. corroborated by. two: witnesses substan-— : as | 
ta. tially as ‘made in. the first: affidavit but containing no averment. which > 


8 would. amount to an allegation. of abandonment. The local officers — 


oe “ - issued notice for a hearing but a motion’ was made to dismiss the con- a. 
eo test which was later granted by. the local office. ‘Prior thereto, how- = 
~ ever, the contestant filed a, still further supplemental affidavit alleg- - 


ing that Miller held excess ownership of land. This affidavit ap-  _ 


c pears, however, to have been. made upon information and belief and 7 a . 


a2 “not upon. personal knowledge and the. corroboration bys one witness ss io 


. 3 is upon information and belief.. . | 8 
Harris. appealed from the uetion o the iota bites. in diemiaing the epaiet o 


contest without .a hearing and the Commissioner in the decision. 


| appealed from, while holding | that the. allegations had not been prop- ~ 


~ erly corr oborated; held that the contestant should be allowed to file . 
an amended affidavit making such charges as she deemed justifiable 


_. and have the same properly. corroborated. In the. course of his deci- 
.. $10n he stated that the holding | of the local ‘officers was: error wherein. 


they stated that after five years’ residence and. cultivation by Miller 
no further residence would be required; that the proper rule is that 
as against. an adverse claimant such. settlement and residence must. 
be continued until: the time ofentry. =. Yeo) oak 

AD contest should. not be -allowed unless the. sileoations are sucht 


| ae if proven would result in cancellation of the entry attacked, and : 7 


any such allegations must be corroborated by at least one -witneds 
upon actual knowledge of the facts alleged, especially where. the alle- o 
ms gations of the contestant are made1 upon information and. belief. Le 


‘There are two. features embraced 3 In the charges made in iis: case. i _ 


rn ‘ The first is with. reference to. the char acter of the settlement: claim of. a - 
- Miller.- Therreal substance of this is that he has not resided upon the 
a land within the. four years. just: prior. to the contest. This might. be 


rene _ true and still afford no ground for contest. At the time Miller: made. A oe 
= entry he alleged residence on ‘the land for twenty years. If during. | 
ae sixteen years. of that: time Miller complied with the law. as. to. resl- : 


‘dence, improvements, . and agricultural. use of the land, it was not — ee 
ve necessary that he. continue actual residence thereon. “Discontinuance: py be Sea 


COM apt OR residence does not necessarily amount to. abandonment. of : a’ settle- e 
ment claim, where good residence for: the soquired,, time has _ | 


_ completed. | | 7 a sk 
‘It is andicated in the: eee that Miller had improvements on ieee 


, ae the land, including: fencing and buildings, ‘and was in ‘p ossession_ i 


a 


ee 


oe ‘itdvet through a tenant, which afforded ample notice to any ‘adverse bog Gs 
claimant, | en 
While the pipphaadeials affidavit slleped: ibanconied: fon at ieist Cae 
% two years. next prior ‘to the contest, ‘that charge i is not t sufficiently - 
Big ee, specific, and is insufficient. . cae | ee 
-. ‘The other charge of disqualification oe Miller to a entry One 
eas out of. alleged excess ownership of lands’ was: ‘not corroborated Cee ae 
by witness professing to have personal knowledge of the fact alleged. 
... The charge itself is somewhat obscure as'to whether the contestant eae 
. claimed. personal knowledge of the alleged. fact, but taken altogether. ie 
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- itis understood. to have been made. upon information and belief and. oe 


a to. apply : as OL ‘the. date of the application 1 toenter. yg ee 
- The original homestead law of May 20, 1862. (12° Stat.; , 392), -defin: ; e | ue 
ing the qualifications necessary for making homestead entry, as. are 2 ie 
ried into the Revised Statutes, section. 2289, did not. contain any pro- —— 
~vision n precluding. the ownership of lands 3 in any amount, nee te mo 


of March 3, 1991 (26 Stat., ‘1098, , 1098), 80 as. sto provide i that: 


~~ But no pers son who is the propr ietor of more than, one hundr ed and sixty acres. 
of land in. any State or Ter ior shall bacrulre any right under Tne: “homestead 


MEY ee, atte, tae beak oS ee 


7 A ere i iipht 1 may he re Re by’ entry y, as ieee ~ 
by sections 2289 and. 2290, Revised. Statutes, or by settlement: See fe 


- section 3 of the act of May. 14, 1880 (21 Stat., 140). 


> Ins the case. of St: Paul, Minneapolis and "Manitoba. ‘Railway Com. os 


pany ¢ v. Donohue (210 U. §.,. 21, 30-81), the Supreme | Court said: 


It was. not ‘until May 14, 1880 (ce. 89, pat ‘Stat. 141), that a homestead ae tae 
was - “permitted. to be made upon unsurveyed. public Jand. The statute. which - . | 
operated this. important change“tioreover ‘thodified™ ‘the ‘homestead law in’ a ir 
a important. particular. Thus, for the first time, both as to the surveyed and:un-.- > 
| o surveyed public. lands, the right” of the: homestead, ‘settler: was. allowed to. he gos 


initiated by and to arise from ‘the’ act of settlement, and’ not from the record. of. oe Sara 


: t the claim made in. the Land Office. 


Pca eee “Both under ihe resmptlon: ie and. raider: the’ nomestend’ law, after the act a it 
- | . of 1880, the rights of the settler were initiated. by settlement. a _ ae ee 


It has long been a. -well- settled rule that. it an Coa ‘nieseed: a 

a the necessary qualifications at time of making homestead entry,. such ae 
~~ entry is not invalidated by purchase. of. any. amount of land by the =. 
at entryman. after the date of the entry. It would -seem to follow logi- ae os 
8 cally that a qualified settler, having initiated his homestead Clain e e: 8 
> should. not thereafter. and prior to the time of making record entry . poe a 
- : Be debarred. from becoming the owner of, lands 3 in excess of 160 acres. 0 
seek Any.o other rule, would be a. needless handicap t to ier ota as illus oe 


at re 
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ae atts In hig case, whee the claim could not be placed « of ot : 
_. until twenty years after settlement. | | 


. There are some departmental decisions appearing is abate! a con= os 


trary: rule, and to the effect that the necessary qualifications of the | oe 

a applicant for entry are to be determined as of the date of his applica- _ 
Payee, OS TION. rather than the-date of the initiation of his claim: by settlement. oe | s | 
eas Thus, i in the case of Gourley On Countryman (27 L. D., 702) it-was. 
o.. held. that the priority. of*a settlement. right is forfeited where the rea 
.... settler subsequently, through the acquired’ ownership of other land, a 
as. becomes disqualified as a claimant under the homestead law. “Bat. 
. that. case was. controlled by the particular language of-a special law” 
coe ~ pertaining to homestead entries. in Oklahoma. and did not involve 
-. interpretation of the act of 1891, SUPTA. However, that: decision has | 
been applied-as. holding ¢ generally that the qualifications of an appli- _ 
_-eant are to be deeeaiaed as. of the date of the application to enter — 
and not as of the date of settlement upon which the preference right... 


of entry is claimed. It was so applied 3 in the cases of Brown wv. Cagle 


~~ and Case w. Kupferschmidt (30 L. D. , 8-9), wherein it was held that 

" settlement. rights. of an unmarried woman are lost by marriage sub- 
sequent. to settlement and, prior to. entry. The effect of these. two | 

-.. latter decisions was relieved by the act of June 6, 1900 (31 Stat., | 
683), providing t that: eee marriage in such case should not be | 


a-bar.to entry. © es | a 
- These decisions, however questionable they may her as authority for 


| the rule under consideration, ‘appear to have been. relied. upon and - 
given general application, so that. the rule has become-established to 


require a showing of qualifications as of date of application to enter. . 
- Under this rule the benefits of a prior settlement of long standing © 


would be lost in case of a later. settlement. by a qualified: claimant. oa 


: where the prior ‘settler became the owner of more than 160. acres prior: 


to entry. < In other . words, the settler. must maintain” his original : - 
| , qualifications until he files application to enter, otherwise his settle-. aes 
ment is jeopardized and becomes subject to aavorse claim by one who 


| other eailne cases. 


ws 7. F : Js qualified. Ag above indicated, it is believed that this rule. fails to : Mee 
give proper effect to the rights accorded settlers under the. act of a re 
May 14, 1880, ene ‘Therefore, it will not be followed i in . this nor ee 


Accordingly,- it is a that the scabs. of excessive : eeedias of” 2 


~ Jand, without indicating that such alleged ownership arose prior tO. i. 
and existed at the time of the initiation of the settlement. of the con- 
. testee, does not afford any proper ground for contest. The contest 1S: <o: 


. “therefore dismissed and. the decision appealed - from ds | modified. ee 


a7, accordingly. 
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HARRIS v. MILLER. 


“Motion for rehearitg of departmental eerie oe Ti une 16, 1920; 20; 
at Es. ‘Dz, 406, denied Bye First: Assistant te Vogesan, fe ee 


night U1, 1920. 


DISPOSITION OF LANDS FORMERLY WITHIN THE OREGON. N AND 
| CALIFORNIA RAILROAD GRANT AND COOS BAY WAGON N ROAD 


“GRANT. 
_Temvoross, Pe : 
- [Oireular No. ‘toa 


- Drrarrmznr. OF THE ang 
- GENERAL. Lanp- Orstce, | ie 
oe eae | Washington, D. G., , Sune 22.1920. - 
ae L The. ‘act of one approved June 4, 1920 (41° Stat., ome 
758), regulating the disposition of. lands formerly embraced in the. 


grants to the Oregon and California Railroad. Company. and the - 


, Coos Bay Wagon Road. Company, amends pmor peeeutory, provisions, 


with respect to-said lands, as follows: 
(a). Authorizes the sale: of timber ¢ on. | lands. withdrawn « as - power ah be 





sites. 
(b) Protects the preference rights of settlers on 1 ands withdrawn 
as power. sites. - : 
-(e) ‘Authorizes chs exchange of Coos Bay Wagon Road lands for . 
lands in private ownership... - ee 
| {¢). ree ee for the eight of f exchange to pay, a Alig ae 
7 foe, m6 


“SALE or TIMBER oN POWER SITES. 


. co 2. “Section 1 si of ae act Pere ithe ‘iieiiste of the: Tite es 
ve rior, in the. administration of the acts of I une 9, 1916, and February. ©» 


96, 1919, in his discretion, to sell the timber on lands classified. and oo 


a ‘withdrawn as power sites, in the manner and. at such times as. pro-- ; 7 oO 
vided: for the sale of timber from lands. classified as timber Jands,. .. 


with due regard to the preference rights of settlers. and. claimants ieee 
pong accorded by said acts. The instructions, therefore, of September 15, = 
os 1917°(46 L. D., 447), governing the cule. of. aber on isolated. tracts oe 
oe Ok Oregon, and ‘California. lands, classified as timber lands (extended 
-- by instructions approved September 26, 1919, 47 L. D., 381, to. Coos’ 20 


--. Bay Wagon: Road lands), will now. Be. equally applicable: i lands wes 
| a a classified and withdrawn as power sites, under either a said acts. om | | 
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Phe ae  § PROTECTION or. PREFERENCE ‘RIGHTS, 


“geo. 3 Gader 4 ‘the: proviso to section 1 ‘of is act, af a alia claim: oe oo 


— a a preferred right of entry under section 5 of the. act of June 9, s 
1916, or a preference right of purchase or entry under section 3 of the oe 
ee 1 of. February 26, 1919, is shown to ‘exist, for lands classified and =~ 
: withdrawn: as power-site lands, it-may be exerdigéd, therefor under-. 
the conditions specified under section 2 of the act, which provides. fore, 2°50? 
ener #21) disposition of lands, thus entered: or sold, for water-power pur- oo 
‘poses, upon’ the: compensation. of: the owner. & the land for actual) = 

a damages. sustained by the. loss of his impr ovements thereon, such con-" fe. 


ge dition to be expressly stated in the patent. | ae 
OS Applications for the exercise of the preferred right of: sate On: :. 
a: ands withdrawn for power-site purposes that have been suspended . — 
on account: of such. withdrawal, will be. taken up for. adjudication. tp 


without oo: : HOP Ba Oe as Fs 
ee - _ EXCHANGE OF WAGON ROAD LANDS, Be a nce 

- ec: 4 ‘The provisions: fof the act of May 31, 1918. 0 Stat. _, 598), 
| authorizing: the. exchange of lands formerly. embraced in the grant 
to the Oregon and California Railroad Company, for lands in pri- 


vate ownership, as amended ‘by section 4 of this act, are extended 
~ by section 8 thereof, to the lands embraced i in the Coos Bay Wagon 


~~ Road. Grant and reconveyed under the act of F ebruary 26, 1919; 


) . a | ae ais is ‘filed | in the district jand office. | 


a | : “Appiored: 


the regulations, therefore, of July 17, 1918 (46 iD; , 424), will oe 
coer the Procedure i in. - Proposals for vexchange of the. wagon- n-road. 


| a ‘6: The act : of May § 31, 1918, is so. amended: - section: A oe BS 
: the present act. as to require ‘applicants for the right of exchange to- 3 


| pay a- fling fee of $1-each, to the register and. ‘receiver. for each — 7, 


| ~ 160 acres, or fraction. ‘thereof, embraced. in’ bie acer selections: 0°. : 


. whether now pending or ‘hereatter: tendered. . - 
In pursuance of. this authority, receivers will Gale: an account. to a 


all j proponents for the right of exchange whose applications are now. nee 


= : - pending, advising such. parties. that the payment of such fees is ao Sees 
prerequisite to. the further consideration of the proposed. exchange, 


| and hereafter such fees shall be paid at the time the ss aca Jee. - : Le : 


| Cuay. eee : 


8. G. aaa “Se 
| Assistant Rees: 


~ Gomanissioner, oe a 
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“GOVERNMENT TOWNSITES on RECLAMATION PROJ BOTS—ACT OF 
: OCTOBER: 31, 1919. | : 


- [Cireular No. 1053, a 


 Derarrcent OF. THE igaon. os 
GENERAL Lanp Onnidi,: 
Washington, D. C., , June 23; , 1980. 


et Reorsrens AND. , Recurvers, Unie Srarns Lans Orerania? 


-Your attention is-invited to the act.of Congress, which took effect 


October 31, 1919 (41 Stat., 826), entitled “An Act: Granting lands for - 3 = 


SES school purposes in. Government townsites « on 1 reclamation projects,” 


se which reads. as follows: 


‘Be it. enacted by. the Senate and House of Repr esentatives sof: the’ United States = 


: of America in Congress assembled, That the Secretary of. the Interior be and ‘he... ete 


| ae hereby authorized, upon application by the pr oper officers of. a. school distr ‘ict ae 


- located wholly. or. in part within the boundaries of a project of the United. States.“ noes 
be Reclamation Service, to: issue patent conveying TO- suclr district such unappro- te 
_priated. undisposed_ of lands, not exceeding six acres in “area, within any Gove ern- 


e ment reclamation « townsite. situated within | such” school . district | as, in the oe 


| opinion: of the Secr etary of the Interior, are necessary ‘for. use by. said district 2, 

ae for school. buildings. and grounds: Provided, ‘That if any: land. so. conveyed cease - 

ae ee entirely. to be used for school purposes, title thereto shall revert. to and. -revest: M 
a, in the United’ States. . | es aoe 


"Received by. the President, October 20, 1919, = a 


At any tine. after the approval of the survey. oe any Goran ae 


| colamnticn townsite and the subdivision thereof into town-lots, with 
appropriate. reservations for. public. purposes, a school district, in: 


: - order to obtain title under said act, should file, through its proper os 
- officers, its. application: for: patent: to the unreserved, ‘unappropriated, eo ae. 
- undisposed of lands it may desire, not. exceeding 6 acres in area, 


- _ therein specifically describing the same by lot.and. block numbers, as | i 
+ delineated and designated on’ the approved townsite: plat; ‘submit suf. ee 
ficient and satisfactory reasons showing that the area. applied foris © 


~ needed. for its Use 5, that the. Jand. i is. unappropriated. and subject. to 

raat disposition undef the. act, in order that the Land Department may be — oe 

fully advised that there is no adverse claim for the land applied for; 
- and therewith furnish the certificate of the Superintendent of Public : 


: | _ Instruction, or other officer. performing such function, having juris-. : | | age 
-» diction. over the county in which the townsite is situate, showing that 
> the district is a duly organized district. under the laws of ‘the: State oe 


and. entitled to hold real estate in its corporate name. 


~The. applicant: must. also ‘procure and file with the: “application: at Se. << 


es 2 the time of the filing of the same or as early | as practicable after he: ee - 


a : filing of such. application, a statement by the. project manager. of the. 


oe Reclamation: Service. having charge. of the proj ject in which the land » via a 


. 3 cs located, } showing that the co of the land ee for will IL not, - a 
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~ 


foo. in any} manner interfere with said project, such’s matenene having been. | 

= previously approved by the Director. of the Reclamation Service. * 
- .. There is no limit to the number of applications which may be filed L fiaaee 
bya qualified school district, the only limitation being that the total = > 


oe acreage | which may-.be ‘patented to such a district shall not exceed 6» - ; - Le 


acres in area within any government reclamation townsite situated 


within such school district. Whenever, therefore, more than one ap- - 
wen Ss - plication i is filed’ by the same applicant, such. applicant should refer ree 

roe by serial number, to all previous applications filed byit. Te, 
‘Fhe application and proof must be filed in the district Jand. office’ 2 


oan . wherein the land applied for is situate, and if the officers thereof find ge 


the same sufficient under these. regulations, and if the Reclamation SaaS 


Service makes favorable report. upon the said application, the register mae 


| will i issue certificate entry, the same to provide: 


ae ‘That if any land SO conveyed cease entirely to be used. for school purposes as 
var title t thereto shall revert to and revest in the United States, a 


‘Chay Ta eae 
: Commissioner. 7 
| ” — “Morris Bren, 
| Acting Director r Reclamation Service. 1. 
“Approved dea? 2 Fe a Aer ee ee 
“Assistant "Seoretary. ee Se ee 


PROCLAMATTON—EXTENSION OF TIME FOR PAYMENTS oN CROW . 
| INDIAN LANDS. 7 a ae ee 


Instructions, 


ory) | . | Derantanesr OF THE ‘Lagan: | 
ae hs, ea a8 = Ph oe GenersL Lanp Orrida: | 
| ee ae | _ Washington, Dz ey June #8; 1920, 

- Rocisver 2 ‘AND. Rucerver,.- at 

2 | - Bruxrnes, Montana: rn a ‘2 

“The President's. proclamation issued. May 5 5, 1920, for ihe axten- 


¢ 
7 trap 


as = ys of time. for payments by. purchasers and entrymen | under _ e = 
re proclamation of. September: 28, 1914 (88 Stat., 2029), and under. = °°: 


fe proclamation of April 6, 1917 (40 Stat. , 1658), oF lands in the ceded 
- © portion of. the Crow: Indian Reservation in Montana, provides. as ate 
er POUOW Ss” 8" Bie Nghe Se i ee ee Me a | 
eas Ae it is hereby ordered nas directed that: additional time for the pay- : ee fe ee 


ment of sums now due and unpaid be allowed uutil the 1921 anniversaries of = 9) ~ 


eee "the dates of the sales and entries to all. such purchasers | and entrymen: who, - 
ee within sixty days. from receipt of notice to be given them by the Register : and. 


i i ; Receiver. of ane: district land office, make peyraent 1 to oe Receiver of such aed oe ce 
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office of. interest on “tie amounts’ in- arrears, fiom ae iodtes, wien the. ‘amounts. e F = : a ae 
. became due,. ‘to the: said anniversaries, ‘at. the’ rate of. five ‘per: centum. pers | : 


eo 7 annum. The said officers will promptly serve notice on all. such “purchasers and 


-. entrymen of the extension of time for payments herein authorized, and that. if :- a a 
such extension is not Secured. within sixty days from receipt of notice, by the Se, 


‘payment of interest as herein provided, or if within such time payment is not 


made, without interest, of all sums in arrears, the said. purchases and entries: ga 
: will be reported by them to the General Land Office for. cancellation. ; 


Pursuant to the said proclamation the following regulations 2 are a 7 


= prescribed: 


AL The Sad: priclamation of September 28,. 1914. (38. Stat. 9099), ee : 
ee provided that one-third of the price of the land. must’ be paid when 9 
entry or purchase i is made; in the case of a purchase, the balance Of ao = 
the price must. be paid in two equal payments, one year and two... 
years thereafter, and, in the case of an entry, in two equal payments, ewes 
- three years and foie” “years” thereafter, unless paid sooner. The ~ ~ 


said proclamation. of April. 6, “1917 (40 Stat.,. 1653); provides that ee 
.. one-fifth of the purchase price of the land. adh be paid onthe day =. 


- following the sale; the balance of the price must be paid in four ae 


/ “equal: annual installments j in one, two, three, and four years after the. oo 


> ae extension of time to the 1921 anniversaries of the dates of the sales. 


date of sale, unless paid sooner. Under the present proclamation an oe 


and entries may | be secured. on. all purchases and entries made ‘under: ome 


— the provisions of the said two previous proclamations. 


“2. The ‘proclamation provides that within sixty days: from cape my oe he 


anes of notice, to be given by. you immediately, the purchasers and’ entry-. oe 


men, who are in default in any payment. or payments, may make pay- _ : ve 


| ments to the receiver of interest on the amounts i im arrears,. from thee 


>> date when the amounts became due to the 1921 anniversaries, to. which- oe. 


: dates the time for payments is extended. On or before the expira- te 
ae tion of the sixty-day’ pred any purchaser or entryman who is ‘in eee 


7 - “ine | in. ‘full, without fateceet or. pay ‘the interest as. eraaead above. ee : 
~ Should he. ‘toil to do. one of these ert his entry. will be: ue Perea 


_ oe without further notice.. 


8. The time for no payment can be extended to. a “date after the Seen 


ne 1921 anniversaries. 


4, Proof. may a aibcinted any ‘tine: betors mich anniversaries, : any 


; oe provided the requirements of the law as to payments are complied ee ee 
- with, If. commutation. proof ‘be. submitted, eae: of the” pe See 
ae of the land i in full must be made. | 


5. No special form of application for eacncan ot! time to: oe ae ae 


a et will be. required ; the payment of. the required sums’ will be o oe en 


sufficient and the receiver will-note, upon the receipts. and on the is } 


ee abstracts of collections the 1 nature: -and | purpose: of the payment: 





— Rrorster AND ‘Rnowwni, 
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a" 6. You ail forward: copies of ses fiseaietions: to ali purchasers’ - _ 
3 and entrymen who are affected hereby, advising them that, in erder 


to secure the benefits of this proclamation, they must comply with : 
its. requirements as herein explained, 7 i 
og ae i CR ee. ; ; Guay Bayne | e 
: | Commissioner, | 


App er 


Sasistant Secretar; Yo 


es “SALE OF OF ISOLATED TRACTS—FORT BERTHDLD n INDIAN RESERVA. ae 


| TION. 
| Isrevorions. : 
_ [Circular No. 706.1, 


(Derarrsenr OF THE Tareunton, | 
me - Genera, Lanp Orrics, 
| Washington, D D. C., » June 88, 1920. 


~ Mrvor, Norrn Daxora:. : aa Fae ee Cee ae, 
Your attention i is directed to the act of Se approved May 10, | 


~8..G. Hopkins, a Teer a ae a ee ee ped = 


es (41 Stat., 595), entitled “An Act: For ‘the sale of isolated. tracts : 7 . : 
in the former: Fort Berthold Indian. | Reservation, N orth Dakota. ioe 


Vr dae Said act reads as follows: | Rosie as 
8 = pat: the provisions of section’ 2455 of the Revised Statutes of the Die ie: 
Ng Ss "States, as amended: by the Act of March 28, 1912 (Thirty-seventh Statutes at _ 
‘Large, page W7);. relating to the sale: at public auction of isolated tracts of the 
- public. domain, be, and the samé.are hereby, extended. and. made ‘applicable to . 


os lands within the portion of.the Fort Berthold Indian Reservation, North Dakota, : os Of, 
Cae, opened, under.the Act of June 1; 1910 (Thirty-sixth Statutes at Large, page 455).: : Sree 
| Provided, That the provisions of this. Act shall not apply to’ ‘lands which are not.” 


ces ‘subject to. homestead entry : Provided ‘further, ‘That -purchagers | ‘of land ‘under ee 
-.:  -this Act shall pay for the. lands. not, less than the price fixed in the law Peed ee 
aie a such lands to homestead entry. | me fons 
~The Fort Berthold Indian (anda “baoth fo: sale hee said act are = _ 

only those which have been opened under the act of June-1, 1910: (86. 

. Stat., 455), to homestead entry. Any application for sale, ‘under said “7. ° 


-. aet,-of Fort Berthold Indian. lands not. acd to homestead entry - - 


ee ae should be rejected. - ; ates 
| _ Applications. to ee ‘hese es as isolated, tracts. and pales ate: 


— thereof as such. tracts will be governed by. the general regulations ee 


. governing the offering. at. public sale of. public lands under said sec- - 


2a tion 2455, as amended by said act of March 28, 1912, except that. the: = : | 
“minimum price. of the lands will be the apptaised price under. theact 


cee - of. June 4 PO10.: “Bee instructions of Pee 16, 1920 earancil: No. ma 2 : 
ee 684). ee. Lo 
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"Phe Tanda affected by: wid: fet of June ‘1, 1910. (36 Stat. 455). - were is me = 


| se, opened to entry under regulations of Tung. 99,1911 (40 I. Dy 154). 


In cases’ “where the applications show. the lands to ‘be. rough’ ad 7 ae 
- mountainous, you will, refer the: applications to. the. chief of oo ae 


a division for Teport as 5 to the character of the land involved. ° : | 
= . ‘ ee Cray r Tatzacan, ct, 
ar ee na ee a ee ee Commissioner. | 
- Approved: red ee Se tie Ba 
Se noe Horii, oe 
_ Assistant Secretary, 


GENERAL RECLAMATION CIRCULAR AMENDED. 
«Tsermcorons, as a ee as 6 
| Department OF THE m INTERIOR, ee: 
oe _ RecuaMation SERVICE, — 
S eet Washington, 2 D. 0. re 1, 1920. 
s To Cum BAG AND ALL. Frnt: OFFICES: ee 
‘In. view of the ‘instructions | in 43 L. D.,: page: 339, ae is recom- 
“mended that paragraphs 41 and 76 of the. General. Reclamation Cir. 
-eular, approved. May. 18, 1916 ae iL. Dd. 2 BOMB), be. amendéd as 
follows: : i. 
“Paragraph At. oe to the word ‘ a TE? > in a Line: 15. to read: 


“41. Assigninents. ‘under. this act are expressly made: ae “subject to: the Umitations, 


_charges, terms, -and’ conditions: of the reclamation act “a and inasmuch- as: ithe. 4.7 aaa 
daw. limits. the: right of entry, to one farm unit, and forbids the holding of more = ° 
. than one farm unit: prior to payment. of all construction or- building and bet- 9 
; “terment charges, each’ assignor must present. a-showing in the form of an aff- = 
. davit. to: the effect that the assignment is. an: absolute sale, divesting him 7) Cl ee 
interest in: the premises “assigned, and: each | assignee must. present a. showing Bie eee 


it in the form of an affidavit that he does. not: own or hold and is. not. ‘claiming — co 
any other farm unit or entry under the reclamation law ora tract.of private 9 | 
~ Jand receiving water from a.Federal reclamation project upon which all install-.. 0. 


‘ments of: construction or ; pone and betterment charges have not been’ paid in 7 Ye ane 
~ full, os 


Affidavit: of assignee 1 in! » paragraph 4 down to ) the word «6 that at? 7 ie 


in line 14, to. read: 


ne weve! Sie Caine ei | being ‘duly sworn, a nee 
and says that. 2225-2... he is the assignee of ME ot eee Cr Se me eee 
_'- under the act. of June 28, 1910. (36 Stat., 592), for farm unit _._.___., or the 
-_ i hereon section eae sae township . geese) range. eee Asie rec eee a 
i ees meridian ; that, 2 a he isa duly: qualified assignee Se 
for the reason that 22-22 ----.02 2 he is over 21 years of age, that = 
a Pi sere Sana ae ar tae he does not-own or hold, and.is not: claiming’any other © =. 


| farm. unit or. entry under the reclamation act of. June 1%,. 1902 (82. Stat., 888), — ’ , ees 
or acts amendatory thereof or supplemental thereto, or one or’ more pareels, tae _ 


aa 115594°—vor 47-20 — 27 
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: : : ee land up to thé limit of eas ‘ownership fixed for the project: receiving . =. : 


- water from the project system upon which payment in full of all installments of ; 


> eonstruction or building and betterment charges has not-been made; _ 


-Paragraph 16 down to the word : Holders ” in line 21 to read: 


76. Lands which have been patented or which were entered before the redla- on 


mation withdrawal may, obtain the benefit. of the reclamation law. ‘However, ce 


the landowner must: be an actual. bona fide resident: on the land. or occupant _ 


thereof residing. in’ the neighborhood at the time of making water- -right appli- 3 


~ eation.” ‘The Secretary of the Interior has. fixed a. limit, of residence in the © 


a neighborhood at a maximum of 50 miles. This limit of distance may be varied, 


: depending: on. local. conditions. ‘After water- right application has been made sae 
and accepted. (which ‘constitutes a water-right contract), ‘the appli cant’ isnot: °. 


oe required to continue his. residence on the land or in the neighborhood, A land- 


~ owner may,. however, hold rights to. the. use. of. water. for more than one tract © _ 


of patented land in. the prescribed neighborhood. atone time, provided that. 


aa the aggregate area: of such’ tracts upon which. the construction charge has not. 
been fully paid does. ‘not exceed the maximum limit established by. the Secre- | 
vk tary of the Interior nor the. limit of 160 acres fixed by the reclamation Jaw, on 
which water will be furnished. The Secretary has: decided that the area which. . . 


may be held by. any one - landowner after the construction charges have ‘been 


~ fully paid may exceed 160 acres. (43 L. D. 339-841.) Water will not be fur- OES, 


nished on a tract of patented. land: and a tract of unpatented land: in’ the same. _ 
ownership unless: the water charges have‘ been paid. in full on one of. the tracts. — 
In other. words, water. will not: be. furnished. on a tract of private Jand,: regard- 
less of. the area. and:a tract of unpatented land in. the same ownership. at. the 
game time unless all water. charges on one of the tracts. have been paid in full. - 


, A landowner who: has made contract: for the use of water in. connection with _ 


160 acres of irrigable land and sold: the same, : together with the water right, 
ean. make- other.. and. successive: contracts for- other. irrigable. lands owned or 


ee uae by him,’ ee ws tec & 
: oe - Mons Bren, © ee ae 
Acting re 3 

ee. “Cur Taman, 

| Commissioner of ti the General Land Office. 
“Approved = eo a ees et Ges 

ioe OHN ; Barrow Pas ee 
7 | "Seoretary. 


OREGON AND: CALIFORNIA, LANDS—SALE OF ISOLATED TRACTS. sae 
[Circular No. 700.1 


| Daparricae OF THE Twain | 
GENERAL Lanp Orion; 
- Washington, D. C.., sFuly a (1920. 


To THE are ie Co AT VANCOUVER, Wasexxor0x ; Post tes ete 


“LAND, Rosesure, AND Laxnview, Orrcon : | 
Your attention ig called to the act of Congress approved, Mey 25, 


+1920 = ses oa), to authorize the oe of the Interior to ey 





ae eae 





"DECISIONS: | RELATING TO THE PUBLIC LANDS. a os 


7 . -3digpones cat  piblie ‘sales of ‘certain: isdlated: anal fractional: tracts of i Boge. 
land: formerly. embraced’ in the: grant. to. the Oregon: and Premera : oe 


- Railroad Company, 1 which reads as follows: 


That: the. provisions: of: ‘section 2455, Revised. Statutes, be; and the same’ ‘are ; a 
| hereby; extended: to: class: three of the lands: formerly embraced. by what: are. : ance oe 
. known.as. the. Oregon and. ‘California. railroad grants, title to which. owas: Tei oe 
a vested. in. the’ United, States under. the provisions | of the Act approved. June 9, pe = ts 
“1916. (Thirty-ninth, Statutes at Large, page 218): 'Provided,. That no sales here- ee 
ase under shall. be made for less. than $2. 50. per acre, and the appraised value of the: _ : te 

-. timber on the land, nor until such lands shall. have been subject to homestead. = 
_ entry fora period of two years: Provided further, That the proceeds of such.) 
Sales. shall. be applied. in the manner ected in: said, Act of ne 9, 1016. ie a 


; - (Thirty-ninth- Statutes at: ‘Large, page 218). 


. The provisions of section 2455, abvisdd Statutes; “sbi. exterided se ee 

- to these lands, are those found in ‘said section at the date: of this‘act,.. 0 be 

which. include the amendment of March 28, 1912 (37 Stat., a, by es 
authorizing the. sale of: “rough and: iotintainious” ‘tracts imdse Ger. oe 


tain conditions. Circular ‘No. 684, dated- April 16, 1920 (47 L.-D., 


382), which contains the latest regulations issued under said aection: — 
as thus. amended, will, therefore, be your guide 3 in the bse neneca 


| of this act, in so. far | as applicable thereto. 


The. special provisions of the. present. act: chic you rae care- 
fully. observe one which are not found. in said cireular: No, 684, are. 


as. follows: 


Hebe The act. ‘pppties. only. to: lands forntenly. “ambeaced : in: the Sean and Galt. | 
fornia. Railroad grant: that. -weLre. revested: in. the. United States by. the Act: of. 
June 9; 1916. (39. Stat., 218), that. have. been. classified as perteultural,; and 


‘restored. to entry. a 


- (2) No. sale. ‘shall: be: ‘made for Jess thar: ‘e285 50 per: ‘gore; ‘and: the. appraised : 


value of' the: timber on: the land, hor: ‘until: such. land: shall have been. subject. to 


homestead entry for a . Berlod of two ) years: ‘immetiiately preceding | the. 2. appllea-. | 


tion for sale.. 






(3) The proceeds of the sale: shall be" "deposited: in; the Treasury: of: itn) United 7 ae 


? Bats to the. credit of me A ees dues and 1 California Land Grant Fund. Hey ae SF 
| oe a ie ae Chay, x Taian, 
- Approved: Te oe Og . : | ee o ‘ | : | oo | a " : ae : 
Be Gs  Hlowrri - eee Ba a 
Aon Seortary. 
| MOTIONS 3 FOR THE EXERCISE OF SUPERVISORY POWER. 
_Apewrsrearrve Onpar, 


| Derarrmyt OF THE 2 InTERIOR, - 
_ Washington, D: O. » July 8, 1920. 


Ele 3 “The filing of Totions for. ie exercise of the. supervisory power of roa ae 
eee the Secretary of the eTnterior, 1 under T Bale 85 of Practice, does not ee ra 


Commissioner, eo 











ee eth vay 7 DECISIONS RELATING TO THE. _PUBLIC LANDS. eS 


a as a. “ supersedeas. of ‘the: final ‘decisions Therios. Pendereds. The _ 


bureau officers will not ‘permit oral or written notice: of such: action =. 


ee suspend or otherwise delay execution. _ Attorneys i in the office of 


os the Solicitor, to whom such motions: are assigned for consideration, rs: 


of will not withdraw the records:in the cases. affected trom the General: 


te ‘Land | Office: or other bureaus, éxcept. on the express order of as ae we 


| i ‘Bolietor, J Board of f Appeals, or First Assistant Attorney. . 
oe , 6. ‘G; ‘Hoenarg 


hating, Seortary, 


See ‘ENTRIES 1 IN ALASKA— RESTORATION OF SHORE SPACES—ACT oF 


JUNE 5» 1920INSTRUCTIONS, 
a a [Cirewtar No. cram 


| Dapanraet oF THE a Leresion 
ae GENERAL: Lanp Ore; Tas 
- oe eee | Washington, Ds 0. Py 28, 1920, 
‘Recrsrens: AND Fy Balen oe ee ae 
 Unrrep Sratzs. Lanp. ‘Ormeais IN cele ae S ete ar 
The acts: of May. 14, 1898, and. March. 3; 1903, Aimited to: 160 ode a 
_ (one- half mile). the Jength of a nonmineral ‘entry. along” the shore 
of any navigable. water (80 rods in case of entry of a site for trade | 
or: manufacture) | and prescribed. that along: such shore:a space of at - 
least 80 rods should be reserved from entry between all such. claims. 
“The act of June 5, 1920: (at Stat., ; 1059), provides: ga 
“That the provisions. OL the act of. May 14, 1808 (Thirtieth Statutes at Cates, 


page. 409), extending the: homestead: laws. to. Alaska, and of. the: Act. of March 
3, 1903. (Thirty- -second Statutes. at: Large. page 1028), amendatory thereof, ‘in so. 


fara. they reserve: from sale and entry a space of at léast eighty rods: in width: 


ve between: tracts: sold. or: entered : under: the. provisions. thereof. along. the: shore Of 
any: navigable. water, : and. provide’ that. no entry: shall be. allowed: extending 


“| more: than one: hundred and sixty rods along the shore of. any “navigable water, - 


~ ghall. not apply. to. lands: classified and. listed. by the: Secretary of. Agriculture - 


= for: entry under the act of June 11,.1906..(Thirty-fourth ‘Statutes, page 238) , a. : 


and. that the Secretary of the Interior may. upon application to- enter or. -other-: - 


see wise in his. discr etion restore to-entry and disposition | such reserved’ spaces and - 


ae may: -waive the restriction. that no. entry shall be allowed extending’ more than — 2 4 


| Me one hundred and sixty rods along the. shore of. any navigable water as to such — - 


a : ‘Tands a aS. he shall determine are not t necessary for Harbor age, uses sand purp oses, ‘a a a 


“LANDS WITHIN FORESTS. aac 





7 oo “This dict re all ihe ae aenhonsd eetncioiee so far. as : ae ; | 
a aonteene. lands. within national forests. . An application for home-_ Par 
stead entry for lands which have been listed as agricultural inchar- 


: = a acter under. the act bof June i, 1906, will be allowed, af otherwise ee 








ee “DECISIONS: ‘RELATING. TO: THE PUBLIC: LANDS. ‘ ar, tee 


eorrel withont=: any: reper a hatsoerer ial the relation: o the tence pee BS 






Ss involved: to-a: body: of navigable: water; unless. wharf or: landing ; oe 
a privileges thereon shall have: es granted, ¢ or ap ploation tereror ag Sa aa 
ae pending: ee he ce ey ee ee : 


“LANDS ouTsipy OF FORESTS, th. nee oe ay ietete tee 


“3. AS ie Eee ‘outaida’ of facial: fore ‘the: Tinatations 1 men- - oe 
acted: still exist, the laws establishing them being in full force and . 


effect; moreover tracts. covered. by: wharf or. landing privileges, Or eo > 
<a by applications therefor, are not subj ect to appropriation. No rights — a ae 
oo under the public- -land lawe can be secured, in. conflict. with the TOs6 0 es 
= strictions above set. forth; either. by settlement or ‘filing: of location.) 


- “notice or by” application ie ‘éntry, unless and until the shore space ae a . 
involved shall have been restored, or ihe waiver as to excessive length ee 
shall have been. ordered, as” provided by. said act t of Ju une- 5, 1920, wee 


; except as hereinafter stated.” 


4, Under the law it will. nit’ be: piibaaabie to. make | any. j- gills): _ 


| restoration of. lands. along. certain. ‘streams or. ‘certain parts. of. the 


coast line, since the making. of. each entry. and the location of. each | 


claim eee: the lands. on either: side thereof. are unappropriated). ‘creates 
a new reserved. space which i is not covered by a previous. restor ation.. 
| “Restorations. of. reserved ‘spaces. will: be made by the: Secretary. of 7 
the Interior pursuant to. investigation. by the Field Service of this 
office either on ‘hig: own 1 initiative « or ' following, petitions. # for restora- | 
| tion. | oe ey ee wef Sign 
fs | RESTORATION, 


og. The Ge siithOHas’ reuidtabiois’ upon « application to. euler ce 


ae otherwise’ » within the discretion. of the: Secretary. of the Anterior, _ cs a = 


7 and 3 ‘in its administration action will be taken as follows: Ree 
(a): Applications to enter. will. be entertained as the teas for’ an es 





* - “order of restoration. only i in’ cases ‘where’ the ‘applicant. sets up some 
7 equitable claim to the land accruing prior ‘to the. passage ‘of the aches sere es 


i‘ “in. which. case the application. should be accompanied by a sworn co Lae : 
~roborated. statement, as to the facts 1 upon which. the alleged claim. Sone 
~ is founded, in ‘addition to the showing required in section 6 hereof; 308 20) 


: - ; ae the land is’ ‘unsurveyed, in lieu of the formal. application to enter, Z care 
_ the claimant should file’ a. certified copy of the Jocation notice filed ee 


a in the local. recording office. - 


(db). Petitions. for’ restoration: will i entertained Shee reositeas ea 


- . ve “ae accordance with the procedure provided. In section 6 hereof; ee co 
ath ae restoration resulting. from. such a petition. will. not. “Bive ‘the peli 


- tioner a. preference, right to, enter or select. the land. 











eee Rogen - os "DECISIONS RELATING TO THE PUBLIC LANDS. [Ve ban eee 


ae Bestorntion may nee be made by. the oneness on its own se ore de 


os Pe 3 : motion, where, after field investigation, it.is: found. that. such, action fae 


noe % is authorized:by the statute and required by public, interest. : 


(2) Lands found necessary for harborage uses, or other Scblic aie 2 


‘poses, will be excluded from orders of restoration, and included ; 


oo within an. ppptonmatee order of withdrawal under the act: of J une 25, ae 


ae A 1910 (ss Stat; eee 


Des 7 oe s ‘PETITIONS FOR RESTORATION. 


a 6. Surveyed pee Any person ( or persons desiring, may, ‘file + -: 
_ petition in duplicate. for restoration. of any. shore'space. involved, or | 


for waiver of the restriction as to length of the claim, or.a petition as 
7 covering: both questions. if this be. required. Therein must be. given . : 
a description of the land sought by legal subdivisions, a full state- 

- ment as to the pending claims on each side of said tract bordering a 

. along: the water in question, and all essential facts set forth as: to the 


availability of the land sought : for. harbor. purposes, and, if the water 7 


- be a stream, all facts must be stated. as to its width, depth, ‘and navi- i 


: gability, and the use which i is ordinarily made iliereof. 7 
 Phis: petition must. be executed. before the. register or ‘receiver. or 


some officer in. Alaska. authorized to administer oaths and having an | 


official seal, and must. be corroborated by. the affidavits of at least two : 
| witnesses, similarly executed. One copy thereof will be at once re- 
ferred by the local office to the chief of field division for investiga- 


- tion; the second - copy, together: with all other papers. filed, will be. - 


transmitted to the General’ Land Office with the regular monthly 


. returns. The report by the chief of, field. division will be forwarded eas 


_ by him to this office direct. . a | 
me SE nsurveyed Lands. —Any p person. 0 or ‘persons may 7 file j in ihe district 


- and office a petition, in duplicate, for the restoration of shore- -space — 
reservations unsurveyed. in whole or in part, and in said- petition 


Be The describe the lands'as accurately as. possible according to existing regu- . =; 


. = lations, tying the description. to known monuments, towns, or natural "as 
_: objects. wherever: practicable... The pefition will be ® disposed of as as 
ee above directed for aurvered lands. 7 < 


_ PREFERENTIAL RIGHT or SOLDIERS, 


1 Public Resclution: No. 29, approved F bites 4 14, 1990 0 (at 3 tat. a a 


oS = 484), provides that for two years following that date officers, soldiers, = 7 ae 


Matin a heuer discharged, or E placed in the: Regilat: Army « or Naval Re- ; 
_ . >. serve shall have a preferred right, of entry under the homestead OFF a 
ge desert-land. laws for sixty. days before the general Opening of. lands ee te 





4a 2 
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to. en phere: jada are e opened to auey or - lands eee oe : a oS 


withdrawn are restored to entry, except as against. prior'existing = 
a, valid settlement rights and as against: preference rights conferred pene 
rae by existing laws or equitable claims subject: to allowance and CONN 28 ee 
- mation. Therefore, until February. 15, 1922, all restorations of ree 
‘served shore spaces will be made subject: to such. preference right, = 3 .. 
Panes regardless. of the question whether they have been made pursuant to. 


petitions for restoration, or on the motion of the Department. Bach 2a 


eos order for restoration will: make provision for preserving such prefer- | ee, : : 7 
Soe @NCe 3 but such right will not be recognized in the case. of oe rn oo 
ae meee upon application to enter, or location notice. “ age 


The soldier must assert his preferential right. by. filing his. applica- . po 


Ss >. tion within the sixty- -day. period. which will be accorded soldiers by - OOS etigh) 


: . each order of restoration, if the land be surveyed. and subj ect to home- | me ue 2 
Stead application. If the land be: unsurveyed, he must, within tna, oe 


& time, ‘file in the local recording olfice a location of his homestead. 


(3 “The ‘public. resolution. has no. applicability to cases. where relief. as | | 
he sought under the act of June 5, 1920, relates merely to the right. - oe 


: a ve extending more than: 160 rods along: a bagi line. acaeer: 


ae = a ROADWAYS. 


8. The act oF Take 5, 1920, Eee not modify # that elate in ae ae 
‘of May 4, 1898, which. provides that a roadway, 60 feet i in. width, as 
~ nearly. Sarai] to.the shore line of navigable waters as may be. prac: J 


ticable, — be reserved. for the: use. Of the aes as a highway... 

| | - | Chay TALLMAN, =~ 

| "Commissioner, | 

Approved: eae Des . 

cae G. pe Woe reer oe eee ee ee 
> Assistant Bercy ie sere aes F 





| -Ructsvers AND ee 
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om SHALE REGULATIONS — ACT OF FEBRUARY 25, 1920, 
a STAT., 437). 


- (Circular No. 87 L. aye 
| Daparromyt, OF THE co | | 
Genera Lanp Orrice, one 
| Washington, 1 Dd. CG, M arch il, 1920. 


~Unrrep SravEs LAND Ovzicna.”: 





~ Sirs: Section. 21‘ of the act of Coiiigrade: ipptored Fobtuacy'2 95, os cS 
4990, entitled “An act to promote the mining of coal, phosphate, oil, aes 


oil. shale, gas, and sodium on the. public domain,” authorizes the 


_ Secretary of the Interior to lease any deposits of oil shale belonging cs 


to the United States, and the surface of such lands as may be neces- 


sary for the extraction and. reduction of. the minerals leased. The 


pores rules. and regulations: will govern’ ‘the issuance of such | 
eases: | : 
a Qualifications of applicants. 2 Piesiant: to conan 4. of. uid 
ct. leases may be. made to (a) a citizen of the United States; (2) an 
association of such citizens; (¢) a corporation organized under the — 
laws of the United States, or of “any State or TP SITIory thereof; or” 
(2) a municipality. - 
— 2. Lands and deposits to ‘which applicable. “Tg lease: may include 


such: deposits: and the surface of so much of the land containing _ 


same, or of land: adjacent thereto, as may be required for the ex- 
traction and reduction of the leased minerals; the ‘aggregate: area not 
to exceed 5,120 acres... . 
Such leases may not caclas: inde or dopesie in (a) anneal 
ark () forest. reserves created under the act. of March 1, 1911 | 
(86 Stat., 961), known as the Appalachian forest reserve. act, (ee) 
lands in military or naval reservations, (2) Indian reservations, or 


.. (e) ceded or restored Indian lands, the. proceeds from the disposition Sou 


of which are credited to the, Indians. . 


_AJl permits or leases for the exploration for or Jdévelopinent. of oil ak 
shale deposits under this act within the limits of national forests 


-or other reservations, or withdrawals to which this act.is applicable, . 


= hall: be subject to and contain such conditions, stipulations. and oe 
- reservations as.the Secretary of the Interior shall deem necessary for 
the protection. of such forests, reservations, or withdrawals, and : 


_ the uses and purposes for which. created: 


8. Form and contents of ‘applioation:—-Arpplivations for deaese ok a o 
must be under oath, and. should be filed in the proper district land = 


ge addressed to. ‘the: Commissioner of the General Land Office. 


No specific. form of application is required, and no blanks will be. te ee 


fur nished, but it. should cover in substance. the ee pore 
com Applicant's name and address. | eee 





rae “+ Reprint as amended: March 27, 1920.. 
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©). Proof of citizenship of applicant, by affidavit of ae ‘Oe Bee 


ae it native born; if naturalized, by a certified copy of a certificate ae is 
thereof in the form provided for use in public land matters, unless 


i. oe such copy is on file. If the applicant: is an association, each mem- 


ber thereof must: show his qualifications as above stated; if a :cor- — = 


" poration, ‘a. certified. copy of the articles of incorporation must b@ ee: 
- filed, together with:a. showing as to the residence and. citizenship of - 
its stockholders; if a municipality a showing of (1) the law or char- 


fe ‘required to. file their.: claims. in, this. office on.or before - 





ter and procedure. taken. by which it:has become a legal body corpo- — . : oe 
rate; (2) thatthe taking of a permit or lease is authorized under such. 


. Jaw or. charter; and’ (8) that the action proposed | has’ been duly i ee 

3 ~ authorized by the: governing body. of‘such municipality. fete as 

8 (e), A statement that the applicant has no lease under: the. pro ee 
ee visions’ of this section, nor any other application for lease thereunder — 
_. «pending, and that he ‘does not hold interests in such leases or. apph- 
~ reations : ‘which, with the land applied for, will exceed: 5,120 acres. 


(ad) Description of land for which. the ‘lease is desir ed, by legal 


‘subdivisions if surveyed, and by metes and bounds if unsurveyed, in 
which latter case the description should be connected to some corner 
of: the public land. surveys ‘where: practicable, or to some permanent _ 


landmark. ' If the land is ‘unsurveyed, the applicant, after he has 
been awarded the right toa lease, but. before the issuance ther eof, 
will be required: to..deposit with the United States surveyor gen- 
eral of the State where the land is located. the estimated. cost: of 
making a survey of the lands, any balance remaining after. the work 
1S. completed to be returned. ‘This survey will be an-extension of the. 
public land surveys over the tract applied for, the leased. land to be 
7 conformed: to-legal. subdivisions of: such_survey when made.. | 
- -«-(e) Evidence. that: the land: is: valuable for its oil shale content | 
except so.much thereof as is necessary for the extraction and reduc: - 
tion of the leased minerals; with a statement as accurate as may ba. 
of the character and extent and mode of occurrence of ane ok a 
deposits 1 in the lands applied for... : _ 
(f) Proposed : method, so far as: ‘cena as. to the process of 


oi mining and.reduction to be adopted, the diligence with which such — ro 


operations will be carried on, and the contemplated investment in ee 


a reduction works and development, and the capital available therefor. — ee 


ae (g ) The application shall be accompanied by a notice for publica-. 7 : i = ; 
a “tion, ‘in duplicate, prepared . for. the” signature of the: register, ae gees 
: -substantially the sollowing. $ form ¢. foe | . Vo 





ae Serial No ae ear eee “DEPARTMENT. oF THE ‘eeraion, ae 
. ae oe ee a U.S. ‘Lap. OFFICE: AT. ——— 





“Norrcs. oF \ Apprtcanion: FOR Om ‘Suate Lass, 


se 


“Notice is ee given. that in pursuance of. the. act of Congress, approve ed RR 











: ‘February, 25, 1920, : “whose post-office address is | 





a has made |. 
ra application for. oll. shale lease. covering the- following described: lands: We 


“Any and:all persons. claiming adversely any of. the above described. lands. are. oe 





claims 8 will. be po ereaaed in . the granting of such ae — 
et pre Pg eS ANY as = —-—, Register, 





, other wise. their ae diy BOR 
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The resister will: fix the time within which: wives or. + conflicting : 


3 ney may be filed at not less than 30, nor more than 40 oye oe e 


- first publication. = 
4. Disposition of application-—(a) The application oil be. given 


the current serial number by the register arid receiver, noted on their 


ay. records, and the notice for publication will be signed by the register. es 


(db). One. copy of the signed notice will be delivered to the appli- 


" pod cant, who will cause the same to be published in a newspaper to be ~ . 
Hic Gut designated by the register, of general circulation, and best. adapted _ Peed. 
_/ to give the widest. publicity, i in the: county where the land is situated... 


‘If the land is in two or more counties, notice must be published in 
each. Notice must also be posted | in the’ local Jand office during the a 
a period of publication. ee: 8 
-- (e) At the expiration’ oe the period of publigation. the application, Pees 
- together with evidence of publication and posting in said. office;.: 


should: be promptly transmitted by the register and receiver to: the 


o Commissioner of the General: Land Office with a: statement of the 


- status of the land involved as to conflicts, withdrawals, protests, and 


any other matters that may be necessary: to determine the avail- ag ie 


ability of the land or deposits therein for Jease.  . 

.. 5, Aetion on application.—As. the area and form oe renee eased: 
hereunder. is entirely discretionary with the. Secretary of the In- 
terior, if the area applied for is considered too large, or the form. 


... unsatisfactory, or in case of. conflicting applications, the application 


may be held for rejection, but. the. applicant given an opportunity 
to amend his application in conformity with requirements.. Should 
- the application be found satisfactory by the Commissioner of the . 
General Land Office, he will submit.it.to the Secretary of the Interior 
with a recommendation that a lease for. the described lands be 
awarded the applicant. If the right to a lease be granted; the | 
applicant will be required, within 30 days from notice, to pay the 
rental of 50 cents per acre for the first year, which the receiver will 
 earry in-his unearned account, until the lease is acted upon, and to 
- furnish a lease duly executed on. his Batty which lease will be sub- hs 


. aan in the following sn ee 


. after called the lessor, and 


oe “Form of lease— ce ae : | 
| - Se ee | See. ee! _ DeparrMenr oF THE Iwrunr0R; , 
we Serial No. a, Bae Ee er ae i mee _U. 58. LanD. OBFICE * AT eo, 





“On SHALE Lmasn, 


_ Date—Parties. —This indenture of lease entered. into in triplicate’ t this. —_—_ Ge 





‘ay of. 


, 192-, by and: between the United States of America, acting in. 


this behalf by the Secretary. of the Interior, party of the first part, herein- ee ae 








called the lessee, under and. pursuant to. the act of Congress approved Febru- 


, party of the second part, hereinafter . a 


oo ary 25; 1920, entitled “An act to promote the mining of coal, phosphate, oil, oil. ee ae 
_ Shale, gas, and sodium on the. public domain,” witnesseth : 


oa Pua "DOSes. —That the lessor. in consideration of the rants and. royalties ‘to. 


>. | be paid, and the covenants to be observed as. hereinafter set forth, does hereby 


grant: and lease’ to the lessee the right and privilege to mine and ‘dispose Of all 2. 
_.. the ofl shale or the products. thereof that may be mined ‘under. the terms of this a ees 
lease from the following described lands i aie? 

gether with ‘the right to. construct. thereon all such works as may be necessary = > 


acres, to- 





-eontaining - 





oe - or convenient. for the reduction. of such shale and ‘the aia of. its ‘oil or “ae 
a omer contents nor market. | 7 a 
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2. ‘Subject to limitations ‘of act. —It is, expr ee understood: that this Tease a ee 


= = sranted: subject in all respects to the conditions, limitations, and provisions of == ae 
-... the act under which this lease is. made, which ‘act,. so far as it relates to: ON 23 2 


ee ‘shale, is hereby made'a part hereof to the same.extent.as if incorpor ated herein. 0°. 
i ee Rights. reserved.— The: lessor: expressly reserves: the right to. grant, upon’. . 


“puch. terms. as the Secretary may determine to be just, such easements or rights 


of way, including easements in. tunnels; upon, through, or in the lands leased, as. 


_ Inay be necessary to the working thereof, or of other lands containing coal, ‘oil, ee eee 
~ oil shale; phosphate, gas, or sodium, and the treatment or. shipment of: any: of ee earn 


the. products of such lands by, or under. authority. of the United. States, its. les-. 
see ol permittee, and for other public purposes... 


eS 4, The: lessee, ‘in. consideration. of: the-lease of the rights and privileges afore- Bs Leet : 
... gaid, hereby covenants and agrees as follows: 


| (a) Investment.—To..invest in. mining. operations;. reduction plants,. or other ; 
-equipment~ for the mining | and reduction of the minerals leased, as. follows: 


-  That.is to-say. [| Here give. detailed: description. of. proposed. reduction plant and. 


other equipment or. works], upon the. lands included: herein the: sum of 





er dollars, of which sum-not less than. one-fifth be expended during the. year ‘suc: ks ie 


- eeeding the execution of this instrument, and:a like sum each’ ‘year for the suce 


. ceeding four years, unless such amount may be sooner invested.» 


(3). Bond-—!Vo furnish within thirty, days’ after signature of thé-lease,’ a bond: ! 
dn the sum of one-half. the amount to be.expended each year, conditioned upon 


the expenditure of such sum ‘within said period; and submit annually at the 
expiration. of each. year for the said period: an: itemized . statement as to. the 
amount. and character. of the expenditure during said year. 
(c) Annual rentals.—To pay as an annual rental, for each acre or r part thereof. 
~~ covered by: this lease, the sum. of fifty cents:per acre each year during the life 
‘ of this lease,. all such annual payments: of rental to be paid. in. advance to. the’. 
receiver of:the'proper.local land. office on the: ‘anniversary of the date hereof, and 
to be credited to- the ‘first: royalties becoming due hereunder during the year 
_ for which rental’ was paid, unless during any of the first five years of the 
existence: of the lease the lessor waives the: payment of. royalty or rental. 7 
(d): Royalty.—To pay. to such receiver.a royalty of per centum. of the: 
market value of the. commercially extractable crude oil content, and other. 
primary: products: of ‘all shale’ mined and sold or reduced, unless the Secretary 





-. of the Interior waives. the payment. of ‘such: royalty. during. any or all of the. . 
.. first five'years of the’ lease. ‘The lessee agrees to make atid keep‘a record of, sby 3 


methods and practices satisfactory to: the lessor, all necessary gagings, measure- 
-Inents, ‘or: ‘analyses of all shale mined:-and ‘sold: or reduced, and all products © 
manufactured therefrom by ‘the lessee, : to: afford .an- adequate basis for comput- 
ing and ascertaining ‘the ‘amount. and grade. ‘of the crude’ and other primary 
- products: on: the basis of: which. such. royalty. is. to be paid ;. the. decision: of: the. -: 
Secretary of ‘the Interior as to the. market value of such products on which the. 

royalty is. computed: shall be con¢lusive: | The royalty must: be paid on the last. 


day’ ‘of March, June,’ September, and December, ~-each payment to cover the. ek 3 
7 royalty. on.all production during the’ preceding three: months. ube cage i ek 
fey Reports. —To: keep: accurate. account of. the amount and valde. of ie. ‘ re 


~e "production under. the. lease, and. to make ‘a’ report’ ‘on the last day of March; . : ce : 
. June, September, and December of. the. ‘amount and ‘value of the production - ee 


_ during ‘the preceding ‘three .months; “also! the amount invested in: the property; © a ie 
the cost of. operation, contracts” in’ force’ as to disposal: ‘of proceeds, and depre- Fae 


ciation: of the: property used.in working the leased land; the:books, records, prop- ' 


: erty leased, and’ reduction. works. to be subject to: inspection at: any, time by an a : a 


= accredited agent of. the lessor.” 


an (fy. Sublease.—Not’ to. ‘assign this’ ‘Tease. or any interest therein, nor. ‘sublet vi oe = 
hy any portion of the leased premises, or any. of the rights and privileges herein .°. .- 


oe. granted without. the written consent: of the lessor being first’had.and obtained. — ae 


(g) Diligence. -—To proceed diligently to: develop'and mine the. oil’ shale upon ee 


7 the leased. lands, and-extract: therefrom ‘the oil and’ other valuable: contents by’ °° — 


the. most approved. methods, and in such a manner as to utilize all of. the ‘shale .- east” uate ss 
. that can ‘be successfully mined, leaving no. available mineral abandoned. where eee a. 
ies the mining is being conducted. a ee 

8 CRY: Regulations. —To° comply: with ‘stich ‘vegiilations as have beer: ‘adopted by aye 
‘the Secretary of the ‘Interior: and were. in. force at date of. this lease’ relative... 9 08. 
-- to (1) the ‘safety and welfare of the workmen; :(2) the: prevention of undue». 
to waste ; “and: (8) the exercise of reasonable ee skill, and care in. ae con- Fy 
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| duce. of mining operationd: which ‘are nde a pace heredt: as : fully. as if ee oe 


_ -porated in this-lease; it-is also agreed that the workday. shall not exceed eight _ ee 


~. hours for -underground. workers, except in: cases:of emer gency, prompt: report 


of which. must: be made to the lessor; that no boy under sixteen years of age, nor 


“any girl or woman shall be employed. in any mine below the surface; that the | a 4 
-.- workmen shall have absolute freedom. to: purchase their supplies wherever. they. 
may desire; that wages shall be paid: twice each: month in. 1 Jawiul: ‘money. of the. 


United States. 


(4) -Interest-in ieqien: = hg obser ve faithfully the pr ovisions sof section twenty. 


seven of the act, defining the interest: or interests. that may. be: ‘taken; held, or. een 


exercised under leases authorized -by the act. : a 
5. Prevention of monopoly.—tThe lessor. reserves full power. and author ity to. 

carry out by order, and.to enforce all the provisions of section thirty of the act, _ 

to insure the sale of the. production of such lands to the United States and to | 


the public at reasonable prices, and for the prevention. of monopoly, and the = - : = 
Jessee. hereby covenants and: es to comply’ with Any: such: Tegsonable nee — 


-. issued in pursuance hereof. , 7 
' * 6) Relinguishment.—The lessee, upon: onset in: writing: of the. lessor, may oe 


make a written relinquishment ofall rights under the lease, and thereupon: be 7 
relieved of all future obligations: hereunder, or he may with like consent: sur- 


render any: legal subdivisions of the area. ‘included: herein, upon payment of all. 

rents, royalties, and other debts due and payable: to the lessor, and upon pay- 
ment of all wages or moneys: due and. payable to. the workmen: employed. by 2 

_. the lessee, and upon a satisfactory ‘showing. to. the: Secretary of the Interior — 


that ‘the ‘public. interest will not be.impaired; but inno case shall: such 


termination be effective until-:the lessee. shall have made provision. for the - bee 


7 preservation | of ‘any mines.or productive -works,: or permanent: improvements. 
on: the lands covered by such relinquishment. i 


1, Purchase of improvements.—On: the teense aon of. this. lease ‘purduant 


to the last preceding section, ‘the lessor, his agent, | licensee, or. ‘lessee, Shall 7 _ 


have the exclusive right, at: the lessor’s. election, to, purchase. at any time 


within six months, at: the appraised: value. thereof, all buildings, | machinery, .. 
equipment and‘tools, or other personalty placed :by: the. lessee in or on. the land. 


- Jeased .hereunder,. save. and. except~ underground : improvements, machinery, Se 


~ equipment, or ‘str uctures, which shall. be .and.remain.g part. of. the realty 


- without. further consideration Or: compensation: that the. purchase price to be BE ohn eet, 
. .. paid for said-buildings, machinery, equipment,.and tools to be purchased as... 
.. gforesaid, shall be- fixed. by. appraisal -of.. three. disinterested. and competent . 
‘persons, (one to be designated by each party hereto, and the third by the two — 


go designated), the valuation of the three or a majority. of them to be con- oe 


. elusive; that..pending - such election. to purchase within. said: period. of six 
~ months, none of said buildings or other, property. shall be removed. from. their - 


normal. position; that if. such valuation ‘be: not requested, : -or. the lessor. shall ~ - 


affirmatively elect not.to purchase. within said period of six months, the. lessee 


-. ‘shall have the privilege. of removing said: buildings and other: property, except in 


mos said underground equipment and structures as aforesaid... ee 
8.. Forfeiture.—Itf | the lessee shall make ‘default in. the: performance. of. any Sp ee 


i of: the terms, covenants, and. stipulations. of this lease; ‘and: such. default. shall 7 


2 continue’. after. written. notice thereof: by the Secretary of the Interior. or. his - re 


rs authorized. representative, the lessor. may, by. appropriate pr ‘oceedings,. have this Pa 


F lease forfeited and. eanceled- in a court of competent jurisdiction, but this | | 


1s pr ovision shall not be construed. as. depriving: the lessor of any legal or equitable. cx oe? 


a remedy. “which the lessor would otherwise have. . A Waiver. of any. ‘particular. ea 
cause for forfeiture shall not affect the right ‘to proceed against: the.lessee 


for any other. cause. Wa forfeiture, or. Tor. ‘the. same | cause. occurring: at any 


= other-timé, as 
. 9 Heirs and successors it! is ‘further agr eod. that each obligation’ ‘hereunder 7 


i shall. extend:.to and be binding upon, and. every benefit | hereof shall, inure to, 


“the: heirs, executors, -administrators, ‘successors, Or. assigns of the. ‘Tespective” J Re 


_ - parties~ hereto. 


“10. ‘Readjustment. ee royalties —The ‘Téason’ ‘shall. have the right to readjust me oe a 


a and fix the royalties payable hereunder at the’ end. of. twenty. years from the 
date. of this: lease, and to ‘so: readjust: at the end of each succeeding. period of 


cae - twenty years, but the lessee may, if dissatisfied with the royalties imposed, — a 


See ag relinquish . and: surrender this: lease in’ \ the manner peedes in. sections. 6 and a " 
ae hereof. . be te id Sei On kek ee we re a eae 
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fo 





u. Unlawful. ‘interest te: Ag: algo further. ‘agreed’ that no Member of: ene a oe 


7 - Delegate to Congress, or Resident. Commissioner, after his election or appoint-. ~ oh fee 
- ment, or either before. or. after he-has qualified, and. during his continuance in 


x, : office, and that’ no’ ‘officer, ' ‘agent, or: employee of: the. Department’ of the Interior 


shail be admitted: to any share or: part. of this lease,. or derive any benefit: ‘that 


_. may.arise therefrom, and. the. provisions of:-section 3741.of the Revised Statutes = = 
of the United: States, and. sections: 114, 115,,and:116 of the Codification of the... - 
| Penal ‘Laws of the United ‘States approved March 4,-1909 (35 Stat., TTOD), Or 
|. relating to. contracts, enter. into and form. a rare of this peas $0 far as, oe 5 
~-- game maybe ‘applicable. ae | | : me 7 


aa in witness: ‘whereof Sra Hee a datos : | es, 
ee ea, AS RE ok he pam: Unrrep STATES: or, Pkwente ks j 
a as By [L.s.]. 
~ Seoretary a Interior. 3 








Witnesses ! 














e : 


| i 
pT: 














oe S. a ea a a 


1. Prefer ened right ib a te hee a proviso. of cae or of nee a 


oe: the: act, a person having a valid claim. to oil shale: deposits under ex- ee 


- isting. law, prior: to January 1, 1919, shall, upon the relinquishment ae ee 
of. such. claim:or claims, be entitled to. a-lease for not’ ex-- 9 — 
ceeding’ 5,120: acres, provided “that no claimant fora lease, who ©. 
. ~ has been euilty of any traud or who had knowledge or reasonable 
ground to know of any fraud, or who has not. acted i honestly” and in s 
~~ good faith, shall be entitled ° »° to such lease. — og 


The beneficiaries of this proviso are those persons or: their grantors, 3s 


who, in the honest belief that the mining laws were applicable to oil Pas 


8 shale deposits, have proceeded in absolute good faith to make mineral «9.08 

~ locations, lode or placer,’oF shale deposits, and. who have, in all ree. 
_- spects, fully complied with the provisions and requirements, of such ee 
- laws;. including discovery. eo 
. . The same form of. procedure. in’ making applications fon ‘Tease eee 
_~ should be followed as in other cases, except that, in addition to the = > 


wheal y points referred to in section 8 of :any ordinary application, an ap- 7 pee 


--. plication for a preference right lease should be: accompanied by 
a full and detailed showing under oath, duly corroborated, of the == 
ae facts on which the applicant. claims a preferred right, together with 3. 22005 
copies. of the | location: notices; abstracts of title, ‘and suck. ‘other... 


--evidence’'as. may be deemed necessary to’ ‘establish the claimant’s © 
. preferred. right’ and entire absence of fraud. Claimants: of such pre- 


ferred rights to leases should present Same promptly; otherwise i pe 
the Jands may be leased to others, in which case any. penne) eS 
oe oes under this a will be deemed ¢ to have gape: age 


FEES AND “COMMISSIONS. 


en ander the: 3 duthenlty of caelicd: 38 oe tite: as the. following foes = aoe 
cer and. commissions are prescribed- for transactions. under. the act: : 


(a) For. receiving and acting on. each application. for a ‘permit, ~ 


age ~ lease, or. other right: filed in the district land office “in accordance a 


with’ these: regulations, there shall be paid a fee of two. dollars — SE teas 


($2) for every 160 acres, or fraction thereof, in such application, eee 


wee but such. fee in no case to be less tham ten. dollars ($10), the same to. on ae 
4 he: paid byt the. : applicant: and. considered as oo when Bee, and. ae ee 
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~ to he eelied in 1 equal parts on the ogmipensation: of the register and - . : 


| - recelver within the limitations. ‘provided by law. 


Be 3. maximum compensation of such officers. 


(6) A commission of one: per cent (1%) of. ‘all -wi oneys aeeaivel = 
in each receiver’s office to be equally divided between: the. register and z 


. “receiver; such commission will not. be collected from the applicant, — a 


- Jessee- or. permittee, mm addition to. the moneys. otherwise. provided. ee wt 
to be paid. es 
ets (e) It: should fe dindertood (hak the. commission. here provided for. eee 
will, not.affect the disposition of the proceeds arising from opera- 
tions under the act as provided i in section 85 thereof; also that. such 
7% ‘commission will be credited on compensation of registers and re-.- 
-celvers only to the extent of the imitation pane oe ie jaw =e at a 


, a lee Le ou pide OY hg Meticae 
- Chay, Tatiatan, 
“Approved: “March. il, 4990, 


- AumxanpER i Vou: i. Se a 
a Peet Beaton, ee 


Commissioner. ao 3 
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“[Pubtie-No, 146—66th Congress.) 


| - va Bh IS. 278. 


ie an Act To promote the: jae of céal,. glidentats. ofl, oll shale gas, and nd Oe 2 he 


_ Sodium: on: ‘the public domain. 


-. Be it ea. by. the Senate and. House. of Reeds a ge aie 

Spe United. States of America in Congress assembled, That deposits of = 
coal, phosphate, sodium, oil, oil shale, or gas, and lands contaming =. 
2% such deposits owned by the United States, including those in national. 
_ forests, but excluding lands. acquired under the Act known as the ~ 


Appalachian. Forest Act, approved: March 1, 1911 (Thirty-sixth 


_ Statutes, Page: 961), and those i in national: parks, and in lands with- i 


drawn or reserved for military or naval uses or purposes, except as 
hereinafter provided, shall be subject: to disposition in the form and 
manner provided by. this Act to citizens of the United States,.or to 


any: association of such. persons, or. to any corporation organized 


under the laws of the United States, or. of any State or. Territory 


thereof, and in the case of coal, oil, oil shale, or gas, to municipali- a, 


ties : Provided, That the. United States reserves the right to extract. 
helium from. all gas produced from lands permitted, leased, or other- 
wise granted under bh 
_Tegulations as shall be prescribed by the Secretary of the Interior: . 
Provided further, That in the extraction of helium from gas pro- 
duced from such: ‘lands, it shall be so extracted as to cause no sub-— 
stantial delay in the delivery of gas produced from the well to the’. 
"purchaser. thereof: And. provided. further, That citizens of another | 
country, the laws, customs, or regulations of which, deny similar. or 
like privileges to citizens or corporations of this country, shall not by 
stock ownership, stock holding, or. stock control, own any interest: tae 
oy lease acquired under the provisions of this Acts Nid alah ng ang 

[Sections 2 to.8, inclusive, relate. to coal:] 

_ [Sections 9 to. 12, inclusive, relate to phosphates.] - 

“USections 18 to 20, pees Telaie! to On and: ‘gas 1 


om SHALE, 


@ provisions. of this Act,:under such. "rules and — 


| oe ot. That the ea oo thie: ce is hereby. atithorized: © : aoe 
- fe lease to any ‘person or corporation: qualified under this act any = 
: deposits of oil shale belonging to the United States and the surface = 


a of so: much of the. public lands: containing such deposits. or land.ad- . a 


_» jacent. thereto; as may be required for the extraction and reduction oe 
~~. of the leased: minerals, under such. rules and regulations, not.incon-. 


. sistent: with this ‘act, as he may prescribe ; ‘that no. lease hereunder eo ae 
shall exceed five thousand. one hundred and. twenty acres of land, 
to be described by the: legal subdivisions: of the public-land surveys; 9 
-. or if. unsurveyed, to be surveyed: by the United States, at the expense 
am of the: ‘applicant, 3 in: n-accordance with pee ulauons to. pe gas yee eee ee 


tse Tg ee * icy Sale PT Bie a eee . 
n 
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oe ‘the ‘Beorstary of the Interior. Leases may ‘be a S deceaa . 
--. periods, upon such conditions as may be imposed by the Secretary 

_. of the Interior, including covénants relative to methods of Moning. 
prevention of waste, and productive development. For the privilege. ras 


of mining,. extracting, and disposing ‘of the ‘oil or other minerals » 


covered. by a lease under this section the lessee shall pay to the ; 


_ United States such royalties as shall be specified in the lease and an 
annual rental, payable at the beginning ofeach year, at the rate of 

” 50 cents per acre per annum, for the lands included in the lease, the 
rental paid for any one year to be credited against the,royalties 
accruing for that year; such royalties to be subject to readjustment - _ 


at the end of each twenty- year period by the. Secretary of the ey 


Interior: Provided, That: for the purpose of. encouraging: the pro- * 
duction of petroleum products from shales the Secretary may, in his ~ 
discretion, waive the payment of any royalty and rental during the: .. 
- first five years of any lease: Provided, That. any person. having a 


4 valid claim to such minerals under existing laws on J: anuary 1,1919, — 


tha -shall, upon the relinquishment of such claim, be entitled to a lease 


pelts a tinder. the provisions of this section for such area of the land re- 


Jinquished as shall not exceed the maximum area authorized by this 


section to-be leased to an individual or corporation: Provided, how- — 
* 2 ever, That no claimant for a lease who has been. guilty. of any "fraud 7 


or who had knowledge or reasonable’ grounds ‘to ‘know of any 

~ fraud, or. who has: not acted honestly and in. good faith, shall be 

| entitled to any of. the benefits of this section: Provided further, That 

not more than one lease shall be granted’ under this § Section to any” 

“one person, association, or corporation. a i 3 
_ [Section 22 relates to Alaska oil. claiins.] 

_ eeeuens 23 oe 25, , inclusive, relate. to satin.) 


- GENERAL, PROVISIONS “APPLICABLE ‘TO. ‘COAL, ‘PHOSPHATE, | SODIUM, OIL, — 
| = 4 OIL SHALE, AND GAs: LEASES, . | | 


aoe 96. ‘That the oisee 6 of the: interies shall reserve’ aiid may 


exercise the authority. to cancel any prospecting permit. upon failure — : : 
by the permittee to exercise due diligence in the prosecution ofthe _ 


_ prospecting work in accordance withthe terms and: conditions stated 
in the permit, and shall insert in every. ‘stich permit issued under the 


- provisions: of this act: Bp ETOP rate provisions for its cancellation by. 


him. 


Src. OF, That no person, “association, or. corporation, ‘except as 


on herein: provided, shall take or hold more ‘than one coal, ‘phosphate, 0) Marae : 
~ sodium lease during the life of such lease‘in any one State; noperson, = 


_ association, or corporation shall take or hold, at one: time, . more = 
than three oil or. gas leases granted hereunder i in. any one State,and => 


_-. not more than one lease within the geologic structure of the same~ _ ae 


eee producing oil or gas field; no corporation shall hold :any interest as 
~~ --a stockholder of another corporation in more than. such number of. 


leases; and no person or corporation. shall take or hold. ‘any interest. a 


8208 interests as a member of an association or associations or as a | 
: ‘stockholder’ of a corporation. or: corporations holding a, lease under 


the: provisions: hereof, which, together with the area.embraced in _ 


- a Pah direct, oes of a lease under this act, or which, aie with =. 


“-4i]. °° DECISIONS RELATING TO THE PUBLIC LANDS. = 4838 


to be operated and used by: them jointly inthe transportation of oi] 


from their several wells,-or from: the wells of other lessees under this 


act, or: the transportation of coal: Provided further, That any com- 


bination for such:purpose or purposes'shall be subject: to the approval. 


of the Secretary of the Interior-on:application to him for permission 
to form the'same: And: provided further, That if any of the lands or 
deposits‘ leased under the provisions of this act shall ‘be subleased, 
trusteed, possessed, or controlled. by any device permanently, tem- 


- porarily, directly, indirectly, tacitly, or in‘any manner whatsoever, so. 


that they form part: of, or are in anywise controlled by any. combi- 


‘nation: in the form of an.unlawful ‘trust, with consent of Jessee, or 


_ form the subject of any contract or conspiracy in-restraint of trade 
in the mining or selling of coal, phosphate, o1];:o11' shale, gas,. or so- 


dium: entered into: by the lessee, or any agreement: or understanding, 


~ any other interest: or interests as'a:member of an’association or asso- = 
clations or.as a stockholder of a corporation or corporations-holding =. 
- a lease under the provisions hereof, for any kind of: mineral leased © 
_.. hereunder, exceeds in’ the aggregate an. amount equivalent :to the ~ 
.. - Iaaximum numberof acres ofthe respective kinds.of minerals allowed 
to any one lessee’ under this act.:: Any interests held in violation of + 
this: act: shall:be forfeited: to the United: States by appropriate pro- = si. 
ceedings instituted’ by the Attorney Genera] for that purpose in'the = > 
_ United: States district court for the district in which the. property, ... >. 
-. orsome part'thereof, is located, except that any ownership or interest — 
~ forbidden in this act which may be acquired by descent, will, judg- _ 
-. ment; or decree‘may be held for two years and not longer after its 
‘acquisition :. Provided, That. nothing herein contained shall be con: » 
. . strued to limit sections 18, 18a, 19,:and:22-or'to prevent any number Ct 
of lessees under:the provisions of:this act from combining their.sev- 
eral: interests so far as -may' be necessary. for the purposes. of:con- 
structing and carrying on the business of a refinery, or of establishing. _ 
and constructing as:'a common. carrier‘a pipe line or lines of railroads 


written, verbal, or otherwise to which such lessee shall be a party, of — 


which his or its output:is to be or become:the subject, to: control the | 

price or prices thereof or of any holding of such lands’by any individ- 
ual, partnership, association, corporation, or control, m excess. of the 

~ amounts of ‘lands: provided in ‘this act, the lease thereof shall be. — . 


forfeited by appropriate court proceedings. 9 
 . Sec. 28, That rights of way through the: public lands, including 
the forest reserves, of the United States are hereby granted for pipe-- 
line purposes for the transportation of oil or natural gasto'any appl-~ 
~~ cant possessing the qualifications provided. in section’ 1 of this ‘act, — 
to the extent of the ground occupied by the'said:pipe line andtwenty- 
~~ five feet.on each side of the same under such‘regulations as:‘to survey, = 
.. Jocation, application, and-use.as-may be prescribed by the Secretary 
of the Interior and upon’ the express condition that such pipe lines: 
shall: be constructed, operated, and: maintained as. common -carriers: 
- Provided; That the Government: shall in express terms reserve and 
- shall ~provide in every lease of oil Jands hereunder that the lessee, 
-. rassignee, or beneficiary, 1f owner, or operatororowner of a controlling 
interest. in: any pipe line’ or ‘of any company operating the ‘same => 
which may be operated accessible to'the oil derived from landsunder 
~ such lease, shall at: reasonable rates: and without discrimination ac- 
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om proceeding. 


a og ; cept and convey the oil of the Government or of any citizen or com- fe 
pany not the owner of any pipe line, operating a lease or purchasing 


gas or oil under the provisions of this act: Provided further, That no 
- right of way shall hereafter be granted over said lands for the trans- 


portation of oil or natural gas except under and subject to'the =~ 
provisions, limitations, and conditions of this section. Failure to 
comply with the provisions of this section or the regulations pre-  _ 
_ scribed by the Secretary of the Interior shall be ground for forfeiture . 


. of the grant by the United: States district court. for the district in 


_ which the property, or some part thereof, is located in an appropriate 


et oo Cuai-aid. pars baie, aati oe enon 


under this act shall reserve to the Secretary of the Interior the right. 
- to permit.upon such terms.as he may determine to be just, for joint 


_ or. several use, such easements or rights of way, including easements 


in tunnels upon, through, or in the lands leased, occupied, or used . 
as Inay be necessary or-appropriate to the. working of the same, or of 
other lands containing: the deposits described in this act, and the 
treatment and shipment of the products thereof. by or under authority 
of the Government, its lessees, or permittees; and for other public 
purposes: Provided, That said Secretary, in his discretion, in making 
any lease under this act, may reserve to the United States the right 
* to lease, sell, or otherwise dispose of the:surface of the lands embraced 
within such lease: under. existing law or laws hereafter enacted, in so — 
far as said-surface is not necessary: for use of the lessee in extracting 
and removing the deposits therein: Provided further, That if such 
reservation is made it shall be so determined before the offering of 
_ such lease: And; provided further, That the said Secretary, during the | 
‘life of the lease,’ is authorized to: issue such permits for easements 
herein provided.to be reserved. = 
_ Sxc. 30. That-no lease issued under the authority of this act shall 
be assigned or sublet, except with the consent of the Secretary of 
the Interior.. The lessee may, in the discretion of the Secretary: of . 
‘the Interior, be permitted: at: any time to make written relinquish- 


- “ment of all rights under such.a lease, and upon acceptance thereof 


7 be thereby relieved of all future: obligations under said lease, and may © 
_ with like consent surrender any legal subdivision of the area included | 
within the lease. Each lease shall contain provisions for the purpose — 


- of insuring the exercise of reasonable diligence, skill, and care in. — 
_..the operation of. said property; a provision that such rules for the .— 
safety and welfare of the miners and for the prevention of undue — 
waste as may be prescribed by said Secretary shall be observed, 


including a restriction of the workday to not exceeding eight hours in 


any one day for underground workers except in cases of emergency; 


provisions prohibiting the employment of any boy under the age of 


sixteen or the employment of any.girl or woman, without regard to 


age, In any mine below the surface; provisions securing the workmen = 


- complete freedom of purchase; provision requiring the payment of ~ 
ee at least twice a ‘month in lawful money. of the United States, 
an 


and providing proper rules.and regulations to insure thefair and just. . 
weighing or measurement of the coal mined by each miner, and ~ 
_ such other provisions as he may deem. necessary. to insure the sale 
-. of the production of such leased lands to-the United States and to 


ed any cf DECISIONS RELATING TO THE PUBLIC LANDS.’ ABB oo 


eS is public at ee prices; for: the protection of the interests. 2 


-. of the United States, for the prevention of monopoly, and for the rhe a 
_ safeguarding of the public’ welfare: Provided, That none of such — 
provisions shall:be:in conflict with the: laws of the State 1 in which: the. 


~ deased property 1s situated. . 


- Src. 81: That any ‘lease fasued ainder the provisions a this. a a 


oe ‘may be forfeited and canceled by‘ an appropriate. proceeding in: ‘the 5 2 . es 
_. United States district. court for the district in which the property, _ 


or some’ part thereof, is located whenever the lessee fails to comply ae 


ao _ with any of theprovisions of this act, of the: lease, or of the general: _ ea 


- regulations promulgated under this act and in force: at. the date:of. — 

- the lease; and the lease may provide’ for resort to .appropriate — 

methods for the settlement of: ere or for Temedies: for breach of. 
specified conditions thereof. : 


Src, 32. That the Secretary. of the Tnterfor 3 is. authorized to an ae cs : o 
scribe necessary, and proper rules and regulations and to do‘any and 


all things necessary to carry out and. accomplish the purposes of this — 
. act, also to fix and determine ‘the boundary lines of any structure, 


or oil or gas field, for the purposes of this act: Provided, That’ — 


nothing in this ‘Act shalt be: construed: or held:to affect the. rights of. 
_ the States or other'local authority to exercise any rights: which they | 
may have,: including the right to levy and collect taxes upon improve- 
ments, output of mines, or other rights, ‘property, or assets: of any 
lessee of the United. States. rae: 7 

Sec: 83. That all. statements, representations, or reparis: ‘required: : 
by the Setretary- of the Interior under this act: shall be upon oath, 


unless otherwise specified by him, and: in such: form and: upon. such =? 


_ blanks as the Secretary of ‘the Interior may require. 
. Sec. 84. That: the provisions: of ' this act: shall also. apply to al 
/ deposits of coal, phosphate, sodium, oil, oil shale, or gas in the lands 
-of the United: States, which lands'may have been or may-be disposed: | 
of under: laws reserving to the United States such deposits, with the: 
right. to prospect. for,-mine, and remove’ the same, subject: to such 
conditions as are or may hereafter be provided by: such laws resery- 
ing such deposits: : os 
Src. 35. That 10° per. eect of all: money “received: from: sales, 


bonuses, royalties, and rentals under the provisions: of this act, 9 

excepting those from Alaska; shall be: paid into the. Treasury. of. the a ea Oe 

_ United States and credited to miscellaneous receipts;for past pro- . 
duction: 70» “per centum, and for future: production bok ‘per centum. > 


of ‘the :amounts derived | from ‘such bonuses, royalties, and rentals. 


' shall be paid into, reserved,'and: appropriated as a part. ofthe recla-5 

mation fund created by the Act of Congress, known asthe Reclama- 

tion Act, approved June 17, 1902, and for past production 20 per. 
centum, ‘and for future production 874 per centum of the amounts = 


7 derived from: such. bonuses, royalties, nnd: rentals shall be paid by: ot 


the Secretary of the Treasury after the expiration of each fiscal year. - na i 
to the State within the boundaries of which the leased lands or => 


ee deposits are or were located, said moneys to be used by such State or oe 


7 subdivisions’ thereof for the construction and maintenance of: public | 


cs ‘roads or for the support of public schools or other public educational - i 


. institutions, as the legislature of the State may direct: Prouwided, | 


- That all- Paponeya which se accrue to the United States: pe the | . an 


PE ABBE “DECISIONS | RELATING TO THE, PUBLIC LANDS. eon : “[Vol: 


ee = proToie: of this. net from. lands within the naval: potraleiiin: reserves 7 


shall be deposited in the Treasury. as ‘* Miscellaneous receipts.” 


Sec. 86. That all royalty. accruing to the United States under any. ‘a 


oS Of or gas lease or permit. under. this act on demand. of. the pert, a | oe 


= _ of the: Interior shall be paid in oil or gas. . care 
Upon granting any oil-or gas lease: dee, thie Bee, and from time ca ee 
: to: time thereafter during. said lease; the. Secretary. ‘of the Interior : 


eo _ shall, except whenever in his:judgment it is desirable to. retain the 


“same for the use of the United: States, offer for sale for such period 


a as. he may determine, upon notice and advertisement on sealed ‘bids _ : | 
or at public auction, all royalty: oil: and gas. accruing or. reserved to 


the United States: under.such lease. Such advertisement and sale 


shall reserve to the Secretary. of the Interior the right to reject all. - ee 


-. bids whenever within his judgment the interest’ of the United States 
~ demands; and_in cases where no.satisfactory bid is received or where 
the accepted bidder fails to complete - the. purchase, or where the = 
tS eee Secretary of the Interior shall determine that it is unwise in the pub- _ 
lie interest to accept. the offer. ofthe highest: bidder, the Secretary of _ 
_ the Interior, within his discretion, may readvertise, such royalty for 


- : sale, or sell at. private.sale at not. less.than the: market price :for such _ | ‘ : 
period, or: accept the value. thereof from -the lessee: Provided, how- — - 


ever, That pending the making of.a permanent contract for the sale . 
-. of any royalty oil or gas as: ‘herein: provided, the Secretary of the. 
Interior may sell the current product at private sale, at not less than. 


a the market’ price: And. provided.- further, That. any royalty oil or Px : 


gas may be sold at not, less than the.market price at, ‘private: sale to. | 
-. any department or agency. of the United States. - 


‘Sec. 37. That the deposits of :coal, ‘phosphate, sodium, ‘ail a Es 


- ~~ shale, and gas, herein referred to, in- lands valuable for such minerals, ee . 
ie including lands and deposits described: in the.joint. resolution entitled. a 


«Joint resolution authorizing the Secretary of the Interior to permit. 


oe the continuation of coal mining:.operations. on certain lands in. ~~ ae 
-~ Wyoming,” approved. August -1,°1912. (Thirty-seventh Statutes at 


| ~~ Lar “ge, page: 1846); shall be. subject. to. disposition. only in the form 
_ and manner provided in this act, except as to. valid claims existent =~ 
~atidate of passage. of. this. act: and thereafter maintained in com-- 


_ -pliance with the laws under which initiated; which ‘claims may ‘be oe 


ee. perfected. under such. laws, including discovery. - Races 
Suc. 38. That, until otherwise. provided, ‘the. ‘Secretary of the | 


ne her carte “ior shall: be authorized to: prescribe foes. and. commissions. to ‘be ~ : a - 


2. ‘paid registers and-receivers of United States :land ile on. account : 
Of business transacted.under-the. pravanons, of this act. ee 


en Pepruary, 2, 1920.- oe a 


ee Rvotsrans a AND. 5 Tescarieial 


om AND Gas REGULATIONS—ACT oF FEBRUARY 25, 1920 
rrp “@ STAT., 487). 
[Circular No: 672: on 


~Darartacenn, OF THE 5s Twain,” 
Generau. Lanp Orrron, 


-Unirep STATES Lanp: Orrices. 


| Wasliagton,Z Dd, e. o arch i, 1920. i i 


ar a “Gana ‘Under. the. authority: of the. nee of nn aioied Febra- eae 

_ ary: 25, 1920, entitled. “An.act. to: promote the mining. of coal, phos- oe 

phate, ‘oil, oil shale, gas, and.sodium.on the: public: domain, ether i s 
following rules and. regulations. are prescribed for. the, administration 
Of the, provanione of said act: relative: to. oil. and. ae oe ae : 


a1 —OIL. AND, GAS PERMIT, 


Becton B a ahs ‘ack. ‘authorizes: the Berretary., of the: Tateren io Chee 


grant a: qualified applicant the exclusive:right:to prospect for oil or oe 


gas for the period of two years, unless:extended, and under authority 


: _ thereof: the following rules ‘and siciras ask will: eovert the 1 issuance — — 
of such permits: o . 


nada ‘QUALIFICATIONS « OF APPLICANTS SPaaanb to ‘section: L. of: he? bee 


act, permits maybe issued to (a) a.citizen of the. United States; (b) | 


an association. of such citizens; (e):4 corporation organized: under the. | 7 ae 
laws of the United States or of any: State or A rEWOrY thereof; or (@) beh an 


a municipality. . 


2. LANDS TO WHICH APPLICABLE The. permit: thus issued may een ge 


i. 2 lade. not more: than. 2,560. acres of land. wherein:such deposits:be- =. 
long ‘tothe: Wnited.: States’ and.-are'not:within any known geological 
structure of a. producing oil or gas field, the lands applied for to‘be = 
taken in a reasonably compact.form; by. legal -subdivisions: if: gore 
veyed, and in-an approximately square or rectangular. tract ifun- 


' - surveyed, the. length of. which must: not: exceed two and one-half Ne 


: . times its ‘width. Tncontiguous tracts within’a limited radius may be — — 
-.. jneluded ina: permit: when: conditions are. such. that, because: of prior — ae 
* _ ‘disposals, . a reasonable area of: ODN ENCE dand: can not. be ‘PEO- ae 
a cured, aL Pe as 
—-. +. Such. pertnita may. fee analind: Yand: or ‘deposits in. nay: abn Pa 
pales (6) forests created. .under ‘the act: of March 1, 1911. (36. Stati 200°! 


_ 961): known. as. the: Appalachian Forest: Reserve. act: (e) lands: in - Se 


military or naval reservations; or (d).Indian reservations... The ap- — 


= _ plication ofthe act to ceded Indian: lands: eue on! the laws. con- | “y ae : | 


_ trolling their disposition. 


All permits. or leases: for: ihe aa piseeting. for: or development of (ae 


oil or gas deposits under this:act within the limits of national forests - a oot. 


or other reservations or: withdrawals to which this act’ is applicable | a : : 7 
oe shail: be subject. to and) contain such, conditions, = eos ee 





a : ie ve Reprint as amended to. October 20, 1920.) 


Po ABB DECISIONS RELATING TO THE PUBLIC. LANDS. oe 2 “1Vol. a 


os pesaigationai as the Secretary of the Interior shall vine necessary 7 ior ae 


oe the protection of such forests, reservations, or withdrawals, and the er 


| _ uses and purposes for which. created: - : 7 
~The boundaries of-the geological structures ‘of ‘producing oil ¢ or gas | 


ea ee fields will be determined by the United States Geological Survey, a 
_. under the supervision of the Secretary of the Interior, and maps or 


diagrams. showing same will be placed | on file 1 In local United —— : 
| land offices. . sae 
Tt should be understood that under the: or the eranting of a pros-: a ee 


| pecting 


permit for oil and gas. is: discretionary with the Secretary ~~ 


of the Interior, and any application may be granted or denied, either 


in part, or in its entirety, as the facts may be deemed to warrant. 


3. PERMITS OR LEASES FOR OTHER MaTERIALS.—The granting ofa”. 


ma : permit: or lease for the development or: production of oil or gas will. | = 
~~ not preclude other permits or: leases of the same land forthe mining 


of other minerals, under this act, with suitable stipulations for such 
joint operation, to the end thatthe full development of the: mineral 


~ pesources may be secured, nor will it necessarily preclude the allow-- oe 


~ ance of applicable entries, locations, or ‘selections of the lands in- 
_. eluded therein with a reservation ao the mineral deposits. to the | 
- United States. 9) > 


— 4. ForM-AND. ‘contents OF, APPLICATION n.-Applications: for parinité a7 
' should. be filed ‘in the proper district land office, addressed to the 


. Commissioner of the: General Land: Office, be suspended for 30 days 
to enable preference- right claims to be presented before action, and 
after due notation then forwarded for: his consideration, with'a full 
report as to: status and conflicts: : No: specific form. of application 
is required, and no blanks-will be furnished, ‘but. it should cover; 1 in 

‘substance, the following points, and be under oath: | 

a) Applicant’s name and address. ~~ | 

(6) Proof of citizenship of applicant, by affidavit of a fac, if. 
native born; or if naturalized, by a certified copy: of the certificate’ : 
of naturalization on the form:: rovided: for use in “public- land ‘mat- - 
ters, unless such-a copy is already on file; if a:corporation, by certified 
| copy of the articles of incorporation,. and. ‘a showing: as to the resi- 
“dence and citizenship of its stockholders; ifa municipality a°showing - 
of (1) the law or charter and procedure: taken by which it has become | 
a legal body corporate; (2). that the: taking: of. a permit. or ‘lease. 
is authorized under: such law or charter; and (8). that the action — 


+ proposed. has: been. duly: authorized ny the governing rosy oo such ’ 
ae fee municipality. 


(¢) A Vee that: ike applicant i is: not. the holder of more ethan | 


ee two other: subsisting. permits in the same. State, nor of any permit ae 


in the same geologic structure, together with | a statement: of any. | 


’ other applications -for permits. in the same State, in which the appli- —__ 
' eant.is directly or indirectly. interested, fully. disclosing the-nature = 


= ~ and.extent of such interests. In this connection. attention 1 Is: directed a 


7 ‘to the limitations and: exceptions of section 27 of the act. . ee 
(d) Description of the ‘land. for »which the ‘permit is desired, DY. 2.68: 





ao Are subdivisions if surveyed, ‘and by metes and bounds if: unsur- ie! 


~ - -yeyed,: in which latter. case, if deemed : necessary, a. survey sufficient | a 
more fully to identify the ‘land may be required before the permit - 


bee 8 & granted. In order to properly identify mneurveyed nee: areat _ ‘ 


oe so ae _ DECISIONS: RELATING ‘TO .THE PUBLIC. LANDS, eo eee ee 


care should: ‘be. taken; ‘and. if. practicable. the: metes. ‘ahd bounds: ae eo 


soe scription should be connected. by course and distance with some cor- ee 


- ner of the public land surveys.. 
(e). A statement that to the best of applicant’s Imowledge and be- 


- : ie? the land applied for is not: within. any: known: geological: structure. a2 
- of a producing oil or gas field: - Pare 
—- (f) Three references as to “applicant's reputation. and business Be 


| standing 


— (g) Tt the applicant; is daiming a ‘preference. right: as wecplned 
in the next succeeding section of these regulations, he should set up — 


a fully the facts upon which such prefererice right 1s based, together a 


= # with a true copy of the posted notice. 


(2) The applicant must furnish a bond, with qualified corporate | 


surety, in the sum of $1,000, conditioned against. the failure of the 
permittee to repair: promptly, so far. as possible, any damage to the. 
oil strata or deposits resulting from improper methods of operation... 
The penalty. of the bond may: be increased ‘by the Secretary ofthe - 


Interior when :conditions warrant, particularly ; in: relief cases. This 
bond may be filed with the application, which: will expedite action 


thereon, or within 10 days after: receipt of notice by: the applicant 
- that. the permit will be. granted when the bond is filed. 


Additional bonds, or a bond with additional obligations. therein, 
will be required. i in ‘special cases where a permit embraces reserved : 
deposits in lands theretofore entered or patented with a reservation 
of the oil and gas to the United States, together with a right to 
prospect for, mine, and remove the same. pursuant to the act of 
duly 17, i914: (38° Stat.. 2 508); or where the lands constitute a portion 


of a reclamation project, 


a the year of our Lord one thousand nine hundred ‘and 


A revenue stamp. must be. attached: to. the. bond. at ihe rates of | 
1 cent on each $1 or fractional part. thereof of’ premium. paid. | 

The following form of bond is prescribed for use in vordinary 
| cases. in connection with. applications for sna ye 


 Depanmcent OF THE ‘wranron.. ee. 
Dig ae : . "GENERAL LAND OFFICE. 


er = ‘Tend: fo | 
‘Serial N umber: 





Bond Lof oil and. gas. permittee. | 


“Tact of Feb. 25, 1920 (Public! No. 46). : 








ay Know all men’ ee these. presents, “That” we, 
>. Of = Fe in the State of ————, ‘as-principal, and: - 
of'- yin the State of. - 














- of the county 











dollars, lawful money of ‘the, 


of the ‘oun ies 


| , as surety, are held and: anni ‘bound unto the es 
oo United ‘States. of. America in: ‘the sum ‘of - 


-. United States to-be paid. to the United States,” “for which payment, well and | 


' 7 > truly. to be made,. we -bind.' ourselves, ‘and each ‘of. us, and each of our heirs, oe 24 2 
-. >... executors, administrators or Successors, and assigns, Jointly and een by: a ee ee 
soe these presents,» : ee 








Signed with. our. hands: suid sealed: with our. séals this - day ot - 





The condition of the foregoing obligation ‘is':such that, llores ds the os ae, 


_.. prineipal has made application: under the ‘act of February 25,1920 (Public. No. 

146), for a: permit: to prospect: for oil and gas for two years upon the following = - 

ee tes described lands ————_—;' and whereas. said permit, if granted, will beon) 2 
2s cone wnat: all. operations ‘shall ‘be conducted: in: accordance | with’ approved oe ais 
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| | methods; that: all nEoper precautions: ‘shalt: Dé asavelsed: to: eeevene oe bE oil. 
or gas. developed in the-lands,'or the entrance of-water through. wells drilled ‘by, 


or on behalf of, the principal to the oil. ‘Sands or oil-bearing strata to the destruc- aan 


Z tion of the oil deposits. 


Now ‘therefore, ‘if: said: principal shall promptly. repair any arate that may 7 


- result to. the oil strata or deposits resulting from improper methods of operation, 
or from: failure td. comply fully with the aforesaid conditions of said permit, ne 


then. the above obligation. is to. be void and of. no effect ; otherwise, to. remain in 


full force and virtue. 


ain sealed, and delivered in ‘Presence ame +8 
‘Name and address of witness: ee Te a a ee 
pie sl 














é - = % * e : . — = ce . 
PAE dials, ‘Principal. 


: = ; ‘Surety. 








[nal 





ess soe 


2 ap ve eu. of. eae eel: ‘the. oe e ‘may -\depoaié United | 
States. bonds of the par: value ‘of. not less than $1,000, pursuant ‘to. . 

~ gection 1320 of.the ‘act of February. 24, 1919: (see Treasury. Circular: | 
No. 154, of June 30, 1919). When. United States bonds are submit- 

-  ted-.as security im Tiew of corporate. surety same should be. accom- 

- panied with:a bond.and. power of sale ae executed. oe the a 
m Pua the, pied form: ae a | 


Deparment oF THE INTERIOR, 


| GENERAL LAND ‘OFFICE, 





wv. an ‘Land Office - 
Serial No. : 





Bond of oil and gas panies where. Unitea States bonds are 2 accepted | im. liew of ; 
Shieh ics or sureties, and power of aura | 


"Tact, of Feb. 25, 1920 (Public No. 48). i, 











| "now allt men by these: presents, That: i of - State: of. ; 2s 
obligor, is held and firmly: bound unto the “United Sinien of Amnerion: in the 
sum of $1,000, lawful money of the United States, to be paid to the United States, 
for which payment, well and truly to be made, binds himself, his heirs, excutors, 
administrators, and assigns by these presents. : | 

= The condition of the foregoing obligation is such that whereas the said obligor 
. has made application: under. the act. of February 25, 1920 (Public No. 146), for ~ 
a permit to ‘pr ‘ospect for oil and gas for. two years upon the following-described ee 


a land : ——-————_;; and. 


Whereas said permit, if stanted, will be on condition that. all operations shall 


- be conducted in accordance with approved methods;. that all proper precau-. 


tions shall be exercised to prevent waste of oil or gas developed in the lands, 


_. or the entrance of -water through wells drilled. by or on behalf of the opligor: to 2 


: the. oil sands or oil-bearing strata to. the destruction of:the oil deposits. - a 
Now,. therefore, -if.'said. obligor ‘shall promptly repair any damage. that may: _ 


. -result. to the oil. strata. or. deposits resulting from improper. methods: of ' opera- 


tion, or through. failure: to -eomply.fully with the aforesaid. conditions. of said 


permit, then the above obligation. is. to, ‘be void and; of. no ettect« OLnerw ine! to. 2. 


remain. in full force. and: “virtue... 


The above-bounden obligor, in order the more -fully ' to" ‘secure’ ‘thie. United ae) : 
me States in the payment of the aforesaid mentioned sum, hereby pledges as. security _ 


therefor bonds of the United. States.in. the ‘principal .sum of: $1,000;:which said: 


o, bonds are numbered serially and are in: the. denominations: and: amounts and 


ete are otherwise more particularly described as follows::. 








per. cent. interest with - 





a - bonds. of $- bearing = 
| ‘attached: to. each, ‘numbered. 








tee ; c posted with the Secretary of the Interior and: his receipt taken therefor.” 


sean on ~ s 
| which. said bonds. have this. ae been de-. be 
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“That ihe said obligor doe hereby constitute and appoint the ‘Seen shan of the. gig oe 
- Thterior as his attorney, for him and in his name to collect or tosell, assign © 0° 
~ and transfer the said United States: bonds above described. and. deposited by. the ° 30 
obligor as aforesaid, pursuant. to: authority. conferred by section 1820, of the °° 0%: 
». revenue act of 1918, approved February 24, 1919, as security for the faithful ~ mean" 
performance of,.any:. and. all. of the conditions or stipulations. as. hereinbefore .° 
. set out, and. it is agreed that, in case of any default in the performance ofthe =. 
es conditions and. stipulations of such undertaking the said attorney shall have: 7°02! 8) 
_ full power to collect said bonds or any part thereof, or to sell, assign, and.trans- 2° 
.. :fer said: bonds. or any: part thereof: without hotice, at. public or private. sale, 
~ free ‘from: any equity of. redemption or without appraisement. or. valuation, fae 


~ notice. and right to. redeem. being waived, and to. apply proceeds of.such sale. or: | 


a | collection in whole or. in part to the satisfaction. of any damages, or deficiencies. -_ 


arising by reason of such default, as said’ attorney may. deem. best... The. ‘interest | nae ee 
accruing upon said: United States bonds deposited, as above stated, in the absence = 
of any default in the performance of. any of the conditions or stipulations OL. 3" 


the bond, shall be: paid to said obligor. ‘The said obligor hereby for himself, — 


__his heirs, executors, ‘administrators, and assigns ratifies. and confirms Aad aden 


: his said attorney shall do by virtue of these presents. 














in witness: whereof I pene hereunto Bet, ay, hand and. seal this - 
| ues @ : he : : ai She 
a ‘Miguabize. ats 
Before me, is: undersigned, a ‘Rotary ‘public: within and for the pe 
of: -in'the State of ———,, personally appeared ! 














and oe | 
acknowledged the execution of the foregoing bond and power of attorney. ee 
_ Witness my hand and: notarial neat this. (day of - | eg SE ee 














_ LN otarial Seal, }... 


5. Prmviitian'cin RIGHT, “HOW. SECURED. an preférerice . right: over 
_ others to a permit may. be. obtained, under section 13 of the act; by— . 
(a) Erecting upon the: land. desired, subsequent to the approval ‘of... 
the act, a monument ‘not: less. than 4 feet, high, at some conspicuous |. 
place thereon, of such a size as to. be. visible to anyone who may be. 
interested: “The monument. may ‘be of iron, stone, or durable wood,’ 


- day - 


not-less than. 4 inches sare or in diameter, and must be firmly em- 


bedded i in the ground.’ | 
(6) Posting on or’ near ‘aid: one a. notice siatinig: thats an 


application, for. ‘permit. will. be ‘made within 30. days after date of : 
_ posting: said: notice, the notice to give the date and hour of: posting, 


to be signed by the applicant, and’ give such a general description: of 


_. the land to be covered by the permit, by. reference to courses and dis-.. 
~ tances from such monument and other natural objects and. permanent = 
- monuments, as. will. ‘reasonably. identify. the. land. . The “ATOR, BP 
proximately, must also be stated; and the notice must be so protected ee. 
as to prevent: its destruction by the elements. The preference. righty 2 
~ will exist for 30. days.after the date of posting such notice, andifmo 
: application 3 is filed within that time, the land will be subj ected to any. ee ee 


. other application for permit or to: other disposal. 


= “(ey In cases‘of conflict between'a preference right application: and’ ~ ee 
G “one filed without any claim of preference, the priority ofthe initia- 0. 
tion of the claim will govern; for example, the filing of a-proper'ap- ..  \. 

_ plication in the land office prior ‘to the posting of notice ‘by! another, Ee a 


7 as aforesaid, will give a prior right. 


6. Form AND REQUIREMENTS OF PERMIT.—A permit will confer. ‘upon 7 


- ae recipient the exclusive right: to: prospect for oil or gas upon the 


lands embraced therein, provided he complies with the terms thereof, ae oe 


hs a ‘Which cane will ‘be, 3 in FOr, and Substance, ey as follows: Se as i. : 





Bd? aa “DECISIONS RELATING TO THE PUBLIC LANDS. : oe Vol, : 
“Tan Unrrep STATES © OF Anemia." 7 : | | 
‘DEPARTMENT OF THE INTERIOR. a 
a ; General Land Office, Sn af 
| ee - ees See ee ee | w. s. Land Office - 
ee yee x Serial’ Number - 


ae how all men a theta ‘ceuaite. That the Secretary of the Interior, “under. 7 
-. and by virtue of the act of Congress entitled “An act to promote the mining of. 
coal, phosphate, oil, oil shale, gas, and sodium on the public. ‘domain, - _approved. os 
Februar Vv 20; ‘1920, has granted and. does hereby grant, a permit to | 
granting the exclusive right for - ‘years from date hereof to prospect. : 




















- - for oil or gas, but for no other purpose, the following. described. lands: ek a 


upon the express conditions ‘following :° 


1, To mark each of the corners of the elaim within 90 days from date hereof | 
i with substantial monuments so that the boundaries can be readily traced on the .:- 


_ ground, and post in a. conspicuous place, upon. the lands covered. hereby, a 
notice that such. a. permit has been Branted,, and a description. of. the lands 


2h eovered by this permit. 


°2. Within six months (two years in Alaska) fr om fate hereof to install pene 


| ‘some portion of the lands a substantial and adequate drilling outfit and v0 Keone Bat 


. ence actual drilling operations. | | 
_.. 8, Within one year (three years in Alaska) from. date hereof. to. drill one or. 

more wells, not less than 6 inches in diameter to a depth: of at least 500 feet ~ 
each, unless valuable deposits. of. oil or. gas. shall be sooner discovered. |. 
a A, "Within two years (four years in Alaska). from date hereof to drill one or 
more wells to a depth of at least 2,000 feet, ‘unless valuable deposits of oil or 
gas shall be sooner discovered. 

5. Not to drill any well within 200 feet of any of the outer boundaries of 
the lands covered by this permit. unless the adjoining. lands have been. patented. - 
or the title thereto otherwise vested in private owners, —_ 

-- 6 To carry on all operations hereunder in: ‘accordance with approved methods 
_ and practice; to. use all reasonable precautions to prevent waste of oil or gas -- 
developed in the land, or. the entrance of water: through wells drilled by per- 
mittees to the oil sands or oil-bearing strata.to the destruction or injury of 


_the.oil deposits, and to: carry out, at the expense of the permittee, all reasonable - — 


orders of the Secretary of the Interior relative to: prevention of waste and 
preservation of property, and to. comply with such regulations: as” may be: 
| issued by the Secretary of the Interior as to methods of operation, ; 
| %. To furnish and maintain ‘during the period of this permit a ‘pond with 
| ‘qualified corporate surety » in the sum of $———_-, conditioned against the fail- 


_ are of the permittee to repair promptly, so far: as ‘possible, any damage to 


| the oil strata or deposits resulting from: improper methods of operation. : 


ooo, §. That as to any lands covered by, this permit embraced: at the date hereof _ 
a in any entry or patent with a reservation of the oil and. gas deposits. to the 


United States pursuant to the act of July 17, 1914 (88 Stat. 509), or the act 


“of December 29, 1916 (39 Stat:, 862), permittee shall reimburse such entry- 


= men or patentee for all damage ‘to crops and improvements caused by drilling. . a 


or other prospecting operations. i 
... 9. That this permit is- granted upon. the express condition. that the right is | 
7: reserved to. the secretary of the’ Interior to permit upon such terms - as: he 


aoe may determine to be just, : for Joint or several use, such easements: or rights — 


eherehes as may “he necessary: or ‘appropriate. to. ‘the Woreing of the same, or < 


-. of other lands containing the deposits: described in the act. under which this» 
-. permit is granted. 


10. This permit is. ‘eranted on the express condition that if any ‘of the ‘land’ 


y scoared thereby: is embraced in ‘a. forest, reclamation,. power, or other with-— 


-drawal,. or is segregated for any. particular. ‘purpose operations: under this. 


permit. shall be so conducted as. not to interfere with the administration and | ; 
- .-use of the land for the purpose for which withdrawn or segregated toa greater 
extent than. may be determined by. the: Secretary of the Interior to be. neces- o 
: sary for the most beneficial use of the land. ; et oie 
_ U1. The granting of this permit shall not preclude the allowance’ of: entry, Ho 
_-Joeation, or selection of any of .the. lands included. therein, where such entry, 
~~.» geleetion, or location: is made™ with a reservation of the mineral epost Ae te oe 
: ef ot the United States. . 7 , reed 


412, That until ‘this. permits shall apply, for:.a: lease of. one- jiinte dy Eee ae 
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| of the. area included herein, he shall-pay.to the United States 20. per cent of — ae 


thé gross value of all oil or. gas secured by him. from the lands and. sold or rie ee 
otherwise disposed’ of, or héld ‘by him for sale or other disposition, © ~ 7 


-18. The: Secretary. of the. Interior: reserves the right and: ‘authority: to: once: ee 


| . ‘this instrument for failure of. the permittee to comply with any of:the condi- =: | 
tac. Beir enumerated. herein. or. to: exercise due. diligence. in. the work of develop- — oF 


i. - thereby, 








i. "Valid: rights: existing at the date of this: + Permit will | not he > affected i a . 
Dated this - ie 





* Seeretery of. the Interior. 


ae on, eco OF LIFE OF PERMIT. ope for any good. reason the. Hae of 
| ote 3 1S, unable, with the exercise of diligence, to test the land within _ 
two. years,. application: for.extension for not to exceed two years may 


be filed within the life of the permit, and must be accompanied by a _ — oth 
, showing under oath, corroborated, as to-the.causes that make such ° 


_ extension necessary, and 4 as to. ‘what efforts. have been. made to comply _ 
- with the condition. of the permit; ‘ordinarily | no extension will be _ 


granted in the absence of the minimum amount of drilling required — os 


by the permit. This application should be addressed.to the Secretary- 
of the Interior, and be filed either in the district land office or. in the | 


: General Land Office. - “This privilege is not applicable to Alaska. 

_ |. §, RewAnrp For piscovery.—Upon: establishing to the satisfaction 
of the Secretary: of the Interior that valuable deposits of oil or gas 
- have been discovered within the limits of the land embraced in the 


permit, within the period of. the permit, or extension thereof, the per- 
mittee is entitled (a) to a.lease of one-fourth of the land ‘included 


in the permit, on a royalty of 5 per. cent, or for at least 160 acres if 
there be that area in the permit; (0) to a preference right to.a lease 


- for the remainder of the land covered by his: permit at such royalty - 
_ as may be fixed by the Secretary of the Interior, not less than 124° 
per cent in’ amount or value of the production, nor: more than the~ 
_- yoyalties fixed for leases under section 18 of the act (sec. 19, parc, of 
~ these regulations), except that on that. portion of the average produc- 


_ tion exceeding 200 barrels per day per well for the calendar month, the 


royalties shall be 334 per cent for oil of 380: degrees Baume | or over. and — 


25 per cent for oil of less than 30 degrees Baume, 


9, Prnaury FOR DEFAULT.—The permit, will be. subject to ‘caacala - 


tion. by the Secretary ofthe Interior for failure of the permittee. tO, 
comply with any of the conditions enumerated therein | or to.exercise. 


FS due. diligence in the work of development. 


In the absence of discovery of oil or gas within the period of ‘the: ae, 


"permit or extension thereof, the permit will thereupon terminate and — a 


; io the lands or deposits. will automatically revert to their original pA 
status, but the land will continue segregated pending action by the 


> Land Department on any application for extension that is timely filed. ee 
. 10.’Prrmirs in AnasKs —The foregoing rules and regulations — 


_ oe generally will apply to. permits in Alaska, under section, 18 of the act, os aS — 
ee but with some modifications, Via ee es 


(a) AY ‘person, association, or cothination a is ed to hold. Oye: | ° 


- . permits at one time in said territory, but. only one permit in the _ Ss u 
geologic. structure of any one producing oil field; hence subdivision. eae 
@ of section 4 of these regulations should be modified accordingly in *- 


taking a aes for permits for lands 3 in Alaska v under section. 1B . ‘ ae 


a ee the ¢ BCE ee : a a 





ae 2 oa *See amendinent of this Paragraph on. page 613. aes a 


ee _ ve a “DECISIONS RELATING 10 THE PUBLIC LANDS. — “VoL. 


oy ‘The preference right treated inden section: Bot these ar : 


ule : tions extends for a period of six ‘months after the erection of monu- oe 


ment and posting of. notice. provided for therein, and the. period for’ 


ae marking of the corners is extended to one. year. after the granting of | o e 


a the permit. — 7 
(ee) The time for exploratory work 5 In ‘Aladlian'3 is 3 four years, instead | oe 
oe of two, and there is: no provision for extension of such. period, ~The 


i and gas to the United 


"various items necessary in this exploratory work are set forth inthe 


. ° form of permit herein provided, the Alaskan’ period being included — Tes 

in parentheses, after the period prescribed in the States. ans 
. ° 1, Prrmrrs For RESERVED.DEPOsITS.—The deposits of oil and gas in: 
| all lands for which a atent, has.issued with a reservation of the oil 


tates, under the act of July 17, 1914 (38 Stat... oe 


509), subject to the preference right, if any,. explained i in the. next 22 


_ succeeding section hereof, may be ‘included in a permit under the | 

_ provisions of this act, conditioned upon the permittee filing with the. 
Secretary of the Interior. a satisfactory bond or undertaking as 

security for the payment of all damages to crops and improvements - 


-. on such lands by reason of. prospecting, as. required by, the said act. o: 


(See G. L. O. Circular No. 393, 44 L, D., 32 ) s 
12. PREFERENCE 1 RIGHT OF. OWNER OF SURFACE Under section. ‘20 of 
the act a preference: right. toa prospecting permit is given to an 


entryman or owner of land not claimed under any railroad grant, 


under the following conditions: (1). The’ entry must have been made — 
prior to February 25, 1920; (2) the entry must have been bona fide 


under and Pareuantt to the act under whic poea! iO) the ony must . : . 


: 7 bearer served; is the owner df the and inivdl vad: tithisr aie B oo aifidavit, ean 
_» . duly corroborated, or by: certificate of the officer 3 in whose office trans- ag ee 


. fers of real property are to be recorded. Me a 
(6). The preférence- right applicant. must: show. ae he 3 is entitled. oe 


= ~ under the section above outlined, together with his qualifications, to. aa 
_. ~ hold a permit as previously set forth i in- these. regulations, andifsuch’ = _ 
an application be filed, the Secretary of t the Interior will award the - - 


coe : os permit to the party. entitled thereto. find Pas 
(ce) If the land, either withdrawn or ‘anwithdrawn; is. coed Dy. a 


a : an unpatented nonmineral entry without ¢ a ; reservation, of the hss we 
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ae and pas. contant: toi the Government, ‘& PTos specting. ert may: ne a oe 2 
en “be. granted’ SO° long as the entry: subsists without. such reservation: =. 
In eases where applications: for. prospecting | permits: are filed: by eas 
persons: other than. the entrymen. for land:in this status such appl-. 
~ eations will be referred to the: United:States Geological Survey HOES Sige? 
Classification as'to: the prospective oil value of the land affected.. Jf ©. 
<~ the: Geological Survey. shall conclude. and. report that the land. em- pe ee 
-.. ’ braced in such a nonmineral entry is without prospective oil or gas 
value, the application: for permit: will be rejected as to such land; = 
~~ but if the Geological Survey shall report that the land has a [pros- sg ESS 
. peetive-oil or. gas value-and: offers. a: favorable opportunity. for pros- 
- pecting. operations, then the General Land ‘Office will direct: the ==. 
_. proper local officers ‘to: serve: notice: onthe nonmineral entryman to” 
the effect that, said. land ‘has ‘been: reported as valuable for its oil . 
-. or gas content, and: that: the said: entryman ‘will be allowed fifteen © -.- 
(LB); days. within. which. (1):to file’; inthe local: office his consent toa. 
_ Teservation: to: the. Government of the:oil. ond gas content of the: land 
~~ embraced in:his entry: and: in which to exercise his preference right, 
- if any, to a prospecting permit for said land by filing a properappli- 
- cation. therefor, or (2). to;show-causé, if any there be, why he should _ 
- not-consent. to. the mineral. reservation, failing in either. of which 
his entry: will. be canceled without - further. notice... The. local . office 
_ will thereupon. report: the action taken to. the commissioner, where- 


upon (1).if the: nonmineral, entryman shall have: failed to take any | 
action, order of cancellation of the-nonmineral entry will be:made. 


. and: action. taken .on. the prospecting: permit .accordingly ;. (2): if 
-. consent to: the reservation shall have been. filed, a: prospecting per- 
‘mit will be granted:to the. entryman or the. former applicant, as‘ the: 


case may be, for the reserved mineral deposits; (3) if the nonmineral , 
entryman shall submit a showing why the entry should: not be im- 
pressed with: a: reservation of the mineral:to. the: Government,.such — 


-° . showing will be referred to the Geological Survey for. consideration, 


and report. If upon. the receipt: of such report the: department shall. 


~~~. conclude. that-the land is without. mineral value, the application for. 
"-prospecting.permit..will be rejected; but. if. the department shall 
~ eonclude: that, notwithstanding: the. showing made by the entryman, 
» the land has. a prospective oul, and gas: a such. action will: be paths 
‘ taken as the facts may. warrant. wa 
From the above-it will: be seen: that it is desirable on. 1 the: part: of ass ook 
. any applicant for a prospecting permit: for land already. embraced'in = 
a nonmineral. entry -without:a reservation of the’ mineral, and likes ee 
...: wise. desirable on the: part: of:any nonmineral. entryman: who-i is .cON- 
Sees. tending that the land'is nonmineral i in: character, ‘to submit with. their. ee ashe 
"respective applications or showings:as complete. and. accurate -geologi- eee 
---- Cal data:as maybe procurable, ‘preferably: the ee and opinions: Of aa. 
os qualified experts." os Pee 
oo (@) In ease of conflict: between ; a: preference-right élaim: under sec. - ee 
ges ‘tion. 20 of the act and one claimed by. virtue of section 18 or 19, the Ca 
Se issue will be determined on the basis of priority. te ee 
-. :(é)Claimants. under: this: section: 6f the act: may Combine: ei a 
a “holdings for the purpose of making joint application for'a permit, = 
provided the aggregate area does:not: exceed 2,560. acres and ‘that all a ae 
- the lands ‘for which ‘application:is made are within s an area. nee 6 miles vo 
aes pe eae or within the same township. tee | s 
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ae | f) The right of. a permittee under a . preference- right pornit 6 as | 
: a lease after discovery. is governed by other one of the act, as a 


; ‘set. forth in section 8 of these regulations. . 


123. AssignmMENT oF PermitTs.—Permits, after being awarded, ae ee 
- be: assigned to qualified persons or ‘corporations upon first obtaining a 


~~ consent of the Secretary. of ‘the pune? Pea vights to receive a ee 


- pont are not: a ace 


aon —o1L AND GAs LEASES. 


“48. Desiananions AND ‘OFFER ‘OF LANDS ‘FOR LEASE eat to. ine ee as 


ao = provisions of section 17-of the act, the unappropriated deposits of | * 


oil or gas situated within known geologic structures of producing oil _ i 


os or gas fields,-and the lands containing same, will be divided into ©” 
- Jeasing blocks or tracts in-areas not. exceeding 640: acres each, and not 


exceeding in- length. two and one-half times their width, and offered — °: 
for lease at a stated royalty by competitive bidding to the highest 
responsible bidder iene quahacations: Pescriped: by section 15, a 


paragraph (a) hereof,» 

~ 14. Norrcr’ OF LEASE OFFER. 2.—Notice of: the offer of lands ae igase 
will be given by publication in a newspaper of general circulation 
in the county in which the lands or deposits are situated for a period 
of 30 days; such notice will state the day and hour on which the 
offering Will be made at public auction pr the United States land 
office of the district in which the lands are situated, to the qualified 


_ bidder offering the highest ‘bonus’ for: the lease at the. stated rental - . 


- and royalty. Copy. of the notice willbe posted in said local. office 
during the: period of publication: ‘This notice will be published at 


_the expense of the Government. . AML bidders: at any ‘such auction are |. 


warned against violation of the-provisions of section 59 of the United | 
States Criminal Code, approved: March 4, 1909, prohibiting unlawful 
~ combination ‘or: intimidation of ‘bidders.. | - 
15, Awvorron or tease.— At the time faxed 4 in ‘the. notice, the register 
or receiver will; by public auction, offer:the land for: lease on the 

- terms and conditions. as to: payments. of royalties and rents fixed in . 
_ the notice, to the qualified bidder of the: highest amount offered asa: 


bonus for the privilege of leasing: the land. The’ successful. bidder ae 7 
must deposit with the receiver on the date of the sale, certified check 


3 on a solvent bank, or cash, for one-fifth of the amount bid by him, — 


- which payment, the receiver will credit to. “Trust funds—Unearned 


moneys.” At the time of such payment: the -successful. bidder will 
also file the requisite: showing of his ‘qualifications to. receive a lease, ce 
Bes which. shall inelude the following: se ee 
(a). Proof of citizenship of applicant; by. affidavit. ‘at eich fact) oo 
if native born, or if naturalized, , by certified copy of the certificate of Oe age 
naturalization, on-the form provided for use in public land matters, 


unless such copy. is already on file; ifa corporation, by certified copy 7 
- of the articles of incorporation and a showing: as. to. the Tesidence! 7 


and citizenship of its stockholders. . 


(6). The affidavit of the bidder: or tie affidavit eb one Oe the officers _— | 


of a corporate bidder: thatthe bidder. does not hold another lease | ne 


in the geologic structure of the same producing oil or gas field; = 


phe nor. more: than two: leases, or. a: ‘lease cael a pe in ‘the: © State, ie 
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| : except under: ssuions 18, “180; 19, and: 2 of the. act: -and aise qiad 2% 
... the acceptance of the lease by such successful bidder will not be | 
in violation of the provisions of section 27 of the act. relative nO, : 


_ excess holdings by individuals or corporations. | 
_ The register and receiver will thereupon. transmit Bich showing, - 
together with a report: of the proceedings had at the auction, bys: 


- special letter to the Commissioner of the General Land Office. A cede 

16. Ac;warp OF “LEASE —On. receipt of the report of the auction: he Poe 
from: the register and. receiver, the Secretary of the Interior will: 
take action thereon, and either award the lease to the successful — 


dep of = 


2 ‘called: the legge sade 


bidder or reject. same, ‘notice of which will be forthwith transmitted 


to the bidder through | the. local office... If the lease shall be awarded, : Maes 
the notice will be. accompanied by copies of leases for execution by p ee 


the lessee, who shall, within 80 days from receipt of ‘such: notice, 


- execute said lease in triplicate, and pay to the: receiver the balance — ee 
of the bonus bid. by him, together with the first. year’s rental, and «= 
also cause to be. filed in the Land Office:the bond required by section re ie ae 


(a) of the lease; in-lieu of such bond, Liberty bonds willbe taken. 


‘at par in the amount of the bond, as provided in the act of February a 
24, 1919 (40 Stat., , 1148)... If the’ bid: be rejected, the receiver will 


“return. by his official check the deposit made at the auction. In case . 
of the award of a lease. and failure on the part of the bidder to — 
execute same, and otherwise comply with the applicable regulations, 


the deposit. made. will be. considered forfeited. and disposed. of | as a: i 


; _ other receipts. under this act. 3 ee 
17. Form or rease.—The lease referted to i in the preceding sections G S 
: will be in 1 form. and substance pupstenuely.* as follows:. igs 
7 os we rrtee 32 eear o ae 2S Land Office - 
Ce a ie, aes, Serial No. 








“‘Derarraun oF THE Inrenton.. 
Lease of oil and gas lands under the act: of February a5. 1920. 


Date—Parties —This indenttire of lease entered. into,. jn triplicate, this’: 














A. D., 198—, by: and between, the United States, of. America, “acting se be = - 


er of < = party. ‘of. the second part, her einafter . ce $x 
| @alled the: lessee, finder, pursunlt ‘and  gabjeet to the terms and. provisions of — 


_.. the act of Congress approved: February 25, 1920, Public No. 146, entitled “ An: - ae 
- act to promote the mining of .coal, phosphate, oil, oil shale, gas, and ‘sodium. on -°- 
the public domain,” “hereinafter referred to as, the act, which is made: a. part. oe 


| hereot, witnesseth : | eh, 
“SECTION 1. Parposes. —That ae lessor in 1 consideration of rents and royalties 


to be paid, and the covenants to be observed as herein set forth, does hereby © oe e - 
- grant and lease to the lessee the exclusive right.and privilege to. drill for, mine,” 000 (25 
extract, remove, and dispose of all the oil and gas. deposi: in or under thee, ee. 





following described tracts of land. situated in the county of 








‘acres, More or less,: together with. the right. to construct. and: maintain. 


» State of ae ioe 
ae and more particularly described as follows: — containing a ee 


: ‘thereupon all works, ‘buildings, plants, waterways, roads, telegraph or telephone os 


— lines, pipe lines, reservoirs, tanks, pumping’ stations, or other structures: meces- = 


sary to the full enjoyment: hereof, fora period of 20 years, with the preferential ‘a 


right in the lessee to renew this lease for successive periods of 10 years, upon... oo . 
-». guch reasonable terms and conditions as may be prescribed by the lessor, unless 
otherwise provided by law. at the time of the expiration of such periods. oh cal 


— Ske: 2. In consideration. of: the foregoing, the lessee hereby agrees: 


(a) Bond.—To furnish a bond with ‘approved corporate surety in the penal is a ee 
aon sum. of: $5, 000, ‘conditioned “upon bate restted with oe terms. of the lease... | 
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(db). Ooimehes drilling. —The: lessee agrees, within three tients fre om ais 


- & executed lease, to proceed’ with reasonable diligence to install on the leased — 


> OE ground a standard or other efficient drilling outfit and equipment, and to com- — oy 


“mence drilling at least one well, and to continue such drilling with reasonable 


. diligence to production, orto a point where the’ well is demonstrated unsuccess- 
ful, and thereafter. to continue drilling with reasonable diligence at least one 


- ‘well at a time until the lessee shall have drilled wells equal in number to the — 
number of 40-acre tracts embraced in the leased premises, unless. the lessor. . 


foes royalty for that year, and, in addition to‘ such:-rental, ‘a: royalty of.- 


- demand of the lessor, 


ie; shall, for any reason deemed sufficient, consent in writing to the drilling of a _ : 


less number of wells; the lessee further agrees to drill all necessary wells fairly «. 


to offset the wells of others on adjoining land or. deposits not the property. ‘of: 
the United States. 


& , Petey Royalty and rents. —To pay. the Teaser. in: “advance, ‘beginning with. the ig” 
_ ‘date of the execution of this lease, a rental of $1. per acre per annum during the - 
continuance - hereof, the rental so paid for any one year to be. credited on ‘the - 





per. 


cent of the value of oil or gas produced. from the land leased herein (except oil = 


or gas used. for production. purposes en said: lands or unavoidably lost), or, on 
ee per cent of ‘the oil. or. gas produced. (except oil or 
- gas .used for production. purposes: on said: lands, or unavoidably. lost), in which 





case. credit for rent shall be on the basis of ‘the current’ field: price of oil, the 
. royalty, when paid in value, to be due .and payable: monthly on the 15th of each. 
_ aonth following the month in which produced, to the. receiver of public moneys 


of the proper land district; and when paid’ in kind, to: be delivered in the field 
- where produced at such times, and in such manner as may be. required by the 
~ lessor; such royalties, whether in value or kind, ‘shall be‘ subject ‘to reduction 
whenever the average daily production of: any oil’ well shall not exceed 10 barrels. 
‘per day,. if in the. judgment of the lessor the wells can. not be successfully: oper- 
ated upon the royalties fixed herein.. ~~ ; 
(d). Sales contract.—To file with the’ Secretary’ of the Interior copiés of all 
sales contracts for the disposition of oil and. gas produced: hereunder, except 
for production purposes: on the land leased, and, in the event the. United States: 
‘shall elect to take-its royalties in money instead. of.in. oil: or. gas, not to.sell or. 
otherwise dispose of the products of the land: leased, except in accordance with. 
a sales contract or other method first approved by the Secretary of. the Interior. 
~(e) Monthly statement.—To furnish. monthly statements in detail in such 
form as may be prescribed: by the lessor, showing the amount, quality, and’ 
value of all oil and gas produced. . and saved during the: preceding - calendar 
month as the basis for computing the royalty due the lessor. The leased prem- 
ises, and all wells, improvements, machinery, and fixtures thereon or connected. 
‘therewith, and all books and accounts. of the lessee shall be open at all. times | 
we for the inspection of any duly authorized officer of the department. . | ies 
(fF): Plats and reports. —To furnish. annually. and at such times: as ‘the ‘Sec- 
f retary shall require, in the manner and form prescribed. by: the Secretary: of the 
- Interior, -a plat. showing all development work. and improvements.. on: the | 
leased’ lands, and other related. information, with a. report as to. all buildings, — 


“ag structures,, or other works placed in or upon. said. leased: lands, accompanied by. 
a report in detail as to the stockholders, investment, ‘depreciation, and cost of 


- operation, ‘together | with a statement as to the amount. and grade of oil and’ i 


. . -Pas produced and sold, and the amount. received therefor, by operations here- 7 - 
fe under, aes 


“(gy Log of ells — To keep. a: log in. the forin prescribed ‘by: the ee a 


eae oe all the wells drilled by the lessee, showing the strata. and character of. the Nt 
., ground passed through by the drill, which log, or copy thereof, shall be fur- 
oe nished to said lessor on demand, 


(Ch). ‘Ditigence—Prevention - Of ‘waste—Health. ond. ‘safety of woetmien. —To 


on exercise reasonable diligence in drilling and operating wells for the oil:and 


. °. gas.on the lands covered. hereby: while such products can be secured in paying. © | _ 
- quantities, unless consent to ‘suspend operations temporarily. is. granted. by the. . | 


_ Secretary of the Interior; to carry on all operations hereunder . in a. good and- i. ‘sie 
workmanlike manner, in. accordance with approved . methods and:. “practice, .. 
. having due regard for: the. prevention. of. waste; of oil or gas: developed on the ~ 


ms land, or the entrance of water through wells drilled ‘by the lessee to. the oil: 
sands or oil-bearing strata, to the destruction .or. injury. of the. oil deposits, 


the -preservation. and. conservation | of ..the,.property for. future productive uP sy 


ae : eee and to the health and safety of workmen and eeplayees to > plug an 
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ghee securely: any rai before abandonlite the’: same: $048: to effectually ‘hut: oft all 

water from: the oil or gas: bearing strata;‘not to: drill any: well: ‘within: 200, 
o. .. feet of any of the outer boundaries: of the lands covered hereby: unless ‘the wa 
re adjoining: lands’ have been patented: or ‘the title’ thereto otherwise. vested in:.pri-- 
.- -.- vate ‘owners; to: conduct all: ‘mining, ‘drilling, and related. produetive: operations: : 

>. . subject ‘to: the inspection of the lessor; to’ carry” out at’ expense: of the lessee - 


all: ‘reasonable: orders and: ‘requirements: ‘of lessor relative -to™ prevention of :.- 


- Waste and’ preservation’ of the: property. and’ the’ health and safety of workmen, | Ee nee 

Ls and. on failure so. to do ‘the lessor shall have: the right to, enter onthe property _ a eG ae aH ass, 
"to repair damage or prevent waste at’ lessee’s cost ;' to abide by and conform. 

ol tO! regulations in‘ force. at the ‘time the Jease’ is’ “granted covering. the matters. a 
= ee “referred to in this paragraph: ‘Provided, "That lessee’ shall not be held. responsi: . oe ae oe ae 
Me an ble’ for delays of casualties: occasioned by: causes. beyond ‘lessee’s: control. ' Sige ee 


(4): Paves. and wages—F reedom of purchase.—To pay. when due all. taxes” 


re | j) Reserved déposits. —TO eomply: with all statutory” requirements ‘and. regu-" 

; lations thereunder, if. the Jands. embraced herein have been or shall hereafter be’: 
“disposed: ‘of under laws reserving ° ‘to the United. States the deposits of oil and. 

.- gas” ‘therein, | subject. to. ‘such: conditions’ as. are or may hereafter be Drovided — 
by the laws. reserving: ‘such oil. or gas... 

(hk). Hecess' holdings —To observe faithfully ‘the? provisions ‘of: section o7 ot” 
the act defining the interest. or: interests that may be: taken, held, or exercised’ 
under leases. authorized by: ‘said’ act. we 

(2): Assignment. of lease Not. to. assign’ ‘this, lease or. any jaterest ‘therein; nor 
. sublet any. portion. of the leased: premises, except with the consent in n writing of 


_ the Secretary of the Interior first’ had and. obtained. 


(m) Deliver premises in case o f fore fiture. —To deliver. up the premises leased), 
with’ all: permanent impr ovements, thereon, in. good. order’ and. condition in case’ 
of forfeiture , of this leases pe eee | : 

“Src. 3. The. lessor’ expressiy yeéserves: 


_(@). Paynes reserved— Basements and. vgnie of wey. y.— The right to y pernatt for 


a tunnels’ ‘upon, through, or ‘in. the ‘lands: ‘leased, ‘occupied, or: “used: as. imay. pe. 
necessary. or: appropriate to. the working of the’ same or of other ; ‘lands::-con-: 


taining the: ‘deposits’ described: in, said, act, and the:treatment and shipment: of 


_ products: thereof: ‘by. or. under authority - of the | Government, ‘tis” lessees," or” 
permittees, . and for® other’ ‘public : ‘purposes. ; 
(by! ‘Disposition’ of: surface.—The right‘ to: lease, séll, or GtNer ise. dispose ‘of: 


- the surface of the lands embraced within’ this lease. under existing law or laws... 


: ‘hereinatter: enacted | in So. far’ as said. surface is not necessary for the use: ‘Of: the 


ct ACY Pipe lines to’ convey ‘at reasonaole: rates: “rhe right to require. the essed. 
“his. assignee, or. beneficiary, if owner,or operator. of; or owner of a. controlling — 


-. interest.in any pipe line, or: any company ‘operating the same. ‘which’ may’ be. 
operated” accessible to the’ oil’ derived from lands under such- lease, to: accept. ° rene 
oo and ‘convey’ ‘at: reasonable’ rates and! ‘without: ‘discriminating: the‘oil of the Gov- ee oye 
-. lernment: or of-any citizen: or’ company, not.the owner of any pipe line, operating. 
8 lease: or: ‘purchasing oil! or: gas: under the: ‘provisions of ‘this ‘act... z 


OEY: ‘Monopoly. and fair “prices. —Full power and authority to: ary out: ‘and: 
; enforce all the provisions of ‘section 30 of ‘the ‘act, to insure the’ sale: of the 


| . oo : production of. such leased ‘lands’ to the United! States and’ to the: public: at 
a reasonable prices to prevent monopoly and: to safeguard the public welfare. 


-€e)- Helium: -~Pursudnt ‘to section- 1. of the-act,; the lessor. reserves | the. Tent 


- SoS. take .all helium from. any. gas- produced under this lease, but. the lessee’ 
shall. not be. required. to'.extract. and . save the helium: for: the: lessor; oS 
in. ease'the: lessor’ elects. to’ ‘take the helium, the: lessee. shall deliver all: gas. 
Departs containing. ‘same, . or, portion. thereof: desired, to. the lessor. ‘in. the» manner 
oo required by: the lessor, for. the. extraction of the helium in-such plant’ or. 
eo peduetion:: works: for that purpose: as~-the. lessor’ may provide,” whereupon 
oo" the residue® ‘shall’ ‘be returned to the lessee with no substantial - ‘delay in. the: 
i delivery: of gas’ “produced from: the well.:to. the. purchaser thereof; -provided,. | 
nae ge ee the lessee’ shall not, as a result of the operation: in this: section provided | 


~ T1b594°—vor, 7-19 — 29 


a 






Sie are 





ia ae: lawfully assessed and levied: under the laws of the. State upon. improvements," | a | 

oll, and’ gas” ‘produced from: the lands: hereunder, or other rights, property, or... .- 
. assets of ‘the lessee; to. accord all: workmen: and ° employees ° ‘complete ‘freedom: 
en Ok purchase, - and. to ‘pay: all. wages. due workmen and employees. at least twice: 
o each. month in the lawful ‘money. of the United States. ~~ 
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eae for, | ‘suffer a 1 diminution. in: ‘yaltie of. the. ‘gas from which. the helium ‘has. eee . 


extracted, or loss otherwise, for: which the lessee is not reasonably compen- 


_.. Sated, save for.the value of the- helium: extracted; the lessor ‘further reserves: - ee 
oes the right. to’ erect, maintain, .and : operate. any, and. all reduction works and...” 
~ - . other equipment:necessary for the extraction: of helium on the. premises leased. bee 


Sto, 4... Surrender and. termination.of ‘lease —The. lessee may, on-consent,of. ~~ 


- = =the Secretary. of the Interior. first. had :and- obtained in writing, surrender and — i. 


_terminate this lease upon. the. payment. ofall rents, royalties, and other obli-  - - . 
~ gations. due and payable -to/ the: lessor, - and. upon payment of all-wages. and) |. 
moneys. due and payable.to the workmen. employed. by -the Jessee, and. upon a9... 
Satisfactory: showing. to the Secretary. that the: “public. interest” will not. be 0: 


aoe impaired; but in no.case. shall such. termination | be effective until. the: lessee: a 


“shall have made full provision for conservation and protection ef the property; - 


upon like consent had and obtained the lessee may. ‘surrender any: legal". oat 


_. - subdivisions. of the area included herein. |... oat a tn 
Ms, SCL Di: Purchase of materials, etc., on, ‘termination of ieose. Son the expi- 2 
ration. of this lease, or the. earlier. ‘termination | thereof. pursuant | to the last 
preceding - section, the lessor | or-.anothér, lessee . may, if ‘the lessor shall so). 9 ~ 
~ elect within. six. months from: the. terviination of the lease, purchase - ales 
~ - materials, -tools, machinery,.: appliances, structures, | and. equipment ‘placed in- 9. >.> 
er upon: the land by the lessee, . and.in: use- thereon. ‘aS .& necessary: or. useful. - 
= part of an: operating. or. producing | plant, . on the. payment, to ‘the: lessee. of. 
_- such sum as may be fixed as a reasonable. price therefor bya board of three see 
‘appraisers, one of whom shall be chosen--by the lessor, one. by: the: lessee, and = 


! ‘the other -by.the two so. chosen ; ‘pending. such election all: equipment. ‘shall = 


remain in normal position. If. the lessor, or another léssee, shall not, within ae 7 


“six «months, elect to purchase all‘ or any part of. such. materials, tools, machin-- | 


ery, appliances, structures, and. equipment, the lessee shall have the right Cae, 


at any time, within 90 days, to remove from the premises all the materials, — 


> tools, machinery, appliances, . structures, and equipment which the’ lessor 
~ ghall not. have. elected. to. purchase, save-and: except casing: in wells and other ~ Pe ee 


Do . equipment or apparatus. necessary, for. the’ ‘preservation. ot the. well or wells. 


Src. 6. Judicial proceedings: im case of default—If the lessee shall fail to. ; is 


comply with: the provisions of the. act or make default-in the performance: or 


a observance of any of the. terms,. covenants, - and. stipulations hereof,.or of. the~ oe 
“general regulations promulgated and in force at the date hereof, and such default os 


| ~ Shall continue . after. service of. written notice thereof. by the lessor, then the: :. 


.. Jessor may institute appropriate. judicial proceedings | for the forfeiture and... 
cancellation of this lease in accordance with the provisions. of section 31 of said 

- "get +put-this provision shall not be construed. to prevent. the exercise by the 
te Lessor of any legal or. equitable remedy which the Jessor might otherwise have. 
> A waiver of any particular cause of forfeiture shall not prevent the caticellation =. 

- . and forfeiture of this lease for any. other. cause, of forfeiture, or for the’ same oS 


~* eayse-oceurring at any other time, 


Sec. 7. Heirs. and successors in interest. —It is further covenanted and. apreed : 


a. that each obligation hereunder shall extend. to.and be binding upon and every 


_- benefit. hereof. shall inure to the heirs, executors, administr ators, BUCCeSSOTS, OF nes, 


a assigns of the. respective parties. hereto. . eS 
2. Sac. 8. Unlawful interest.—It is also further agreed. that: no “Member of or e 
: Delegate: to Congress or. Resident Commissioner, after his.election or appoint- ~~ 


ee Bees oe ee hae ce ce ce BoE 


os ment, or either before or after he has qualified, and during his continuance in.) oe 


ee - office, and that no officer, agent, or employee, of the Department of the Interior = = 
.. Shall be admitted to amy share or part in. this lease-or derive any benefit that .- 
May arise: therefrom, and the-provisions.of. section 8741L.0f the Revised Statutes. — 


og the United States, and sections 114, 115, and:116 ofthe Codification of the. ~ - 


- Penal Laws ofthe: United States approved. March :4,.1909. (35 Stat., 1109), re- 9 - - 
coo 2.5. Jating to contracts enter: into and ee a ee of. this lease J 80. au as” oe same ae 
Paar oa be applicable. © 0... be iUeatet Sree eran aw ett, sa: aie eR ae Se i el 


_ In witness whereof on ee 








, ee User Srares oF Antmigiia;: ah aes 
Rs Sa By “Uys on: : 




















: : _ in the State of-- 
States of ‘America in. the. sum ‘of - 
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a Bond. recited unidae paragraph 2 2a of the lease should be} in in sub ~~ es 
| ” "stantially the * following. form: oe ate 


-Depanranunr ¢ OF THE INTERIOR. 


GENERAL LAND OFFICE. | ae * 
_ : a ‘Ss. tnd Office - 
‘Serial N umber - 








Bond of oi and gas tease. 


“Taek of Feb. 25, 1920 (Publi pase . 148). 1 


"Know: ‘all ‘men by: ‘these. presents, That. we, oe Be “5. of. the: county” ae a 








of - 





——-, in the State of = 





, as principal, and - 














» patentee of any. portion of the land. covered by the hereinafter described lease 


. heretofore entered or patented with a reservation of the oil and gas. deposits. gh ge 
. to the United. States, to be ‘paid to’ the United States, for which. payment, ‘well 


ca the year of our Lord one thousand nine hundred and: — 


Boles, ducted : 


— and truly to be. made, we bind ourselves, and each of us,:and each of our heirs, . ee 


- of the county of - ae ee 

as: surety, are held: and. ‘frmly: bound unto. the United - ge eee 

a -dollars, lawful money of the United = 
States, for the use and benefit of ithe United. Statesand of any entryman or. 


a2 ‘executors, administrators, SuCceSSOTS, and: assigns, Jorntly: and. Severally by boas 








Signed with. our hands and sealed with our seals this - 





/ The condition of the foregoing obligation is such’ that— oe ree ae of 
Whereas. the said. principal, by instrument..dated. , has ‘been. stanted 





ca on exclusive right to drill for, mine, extract,,remove, and dispose of all the. ce 
oil and gas deposits in.or. ‘under. ‘the following described: lands - , 





= day « of ~ 3 2 fn os 


under and. pursuant. to the provisions: of the act approved February 25 1028 ae 


o (Public No..146); and 


Whereas the said principal hag by. ‘such instrument: entered into certain. oe Be peo 
nants and agreements. set forth therein, under. which. operations are to. be come 


“os Now, therefore, if said: principal ‘shall faithfully. comply with all the provisions ; 7 By oe : 
a of. the above described: lease, then.the above: ee haan is | to see ‘void: and ee no Wes ake 
es effect, otherwise to remain in full force and virtue: ms mage ER ogc. 


Signed, sealed, and: delivered in presence of— ee _ es ; 
7 Name and address of. witness: a des . re Be 
7 } Q a S. 1 




















oy “Surety. 


 Painepal a Fe. a: E Be 


"Where Cones bonds are. a depbatted as : gesiinity. i in: hee of anise ae 


: ae surety bond; in compliance with paragraph 2 (a) of the lease form, — : ye 
“game should be accompanied with a combined bond and power of at- 5 
. torney to sell, duly executed by the lessee, along the same generale 006s 


~— lines as the form set out in paragraph 4 (h) "of these regulations. with oe cae 


fi suitable changes made in the condition of the bond to sorrespend 3 with oe . 


a the condition 1 in the lease bond, form for which i is above set. out. : 
| TL —RELIEF MEASURES. 7 


ae =“ Bectloné 1 18, 49, and 29, it the act: provide for the: elif, ” 50 26 called: eae ee 
~ of certain. defined claimants of oil and gas lands, who at. date of the 


ce ~ act had not perfected theirclaims under the preexisting mining laws, _ oc. 


. a and are. Lagann from a dome SO. D-by. withdrawal: Of the. land ¢ or by ae 
: as act. 8 ee oy. ie ee oes gel ay 











18. Contes FOR. ‘RELIEF UN DER SECTION 4s: 


Ce ae: (a) That the land claimed must have been iadluded: In ihe Teck: es te 
pe te tive order of withdrawal of eumcasrs 24, 1909, and: must. have. re 
| a mained SO. withdrawn. ° = ae 


Tie ‘to the d exchange: | | e 

(dd) That: élaimant or i plc must t have drilled « an. oil « or gas a 
4 well on the land to. discovery... ieee 

<(e) That. all conflicting: claims asserted: prior ‘to J ily: 4; 1919, ‘must, 

i. have been disposed of, as provided in section 28 hereof or otherwise. Set oe 

_(f) That no claimant who has been guilty of any. fraud or who 


had knowledge or reasonable: grounds to know of any fraud, or 


who has not acted honestly and in. good faith, shall be entitled toany . . | 


~ of the benefits of:this section. . ~ 
(g) That. claimant must, on. or before August. 25, 1920, file a 


2 relinquishment to the United States of all right, title, and interest — 
in and to the land, together with an application fora lease. This — 


relinquishment may be in the’form of an unconditional quitclaim 


deed, duly executed and acknowledged, but not recorded, and when ~ 
: filed’ will be held for: such: action as ‘the facts: and the Taw. in the 


case warrant and require. 


(h) That. claimant must’ pay. fo one- eighth of the value at, thee 
time of production of all oil and gas produced prior to date of — 


rage oes ee “DECISIONS. RELATING TO THE PUBLIC ‘LANDS. ie. ae as 


_ filing relinguishment and application for relief, exclusive of oil and — 


... gas used on the.land for production purposes, or unavoidably lost. 


19, Reurer THAT MAY BE GRANTED UNDER SECTION 18: 


(a) ‘Lands not in naval petroleum reserves aA qualified claimant, . 


a “upon complying with the provisions of the act and these regulations, 


“.. will be entitled to a 20-year lease from the United States, commenc- 
ee? aoe and effective as of the. date of filing relinquishment, and applica- a 
>. tion for relief, ‘substantially in the form. prescribed: in section 17° = 

~ hereof, at a royalty. to be fixed by the Secretary of the Interior, but 
not less than 124 per cent of all oil and gas. produced exclusive Of43. 
that used for production purposes on the claim, or ‘unavoidably - lost. 
«There i is, however, a limitation: placed’ by ‘the. act upon the acreage 

— that may be included 3 in such lease. If the geologic oll or gas struc-- | 
ture of the producing - field in-which the claim is situated does not = 
“os - exceed 640 acres in area the lease may. include the entire area if: 
~. - eovered by the.claim; but if the area of such structure exceeds 640-9 

-. acres the act provides: that not more than one-half of the area,same to. 
ate, se selected: by. the claimant; but ‘in, no case ne oo 3 3200 aoe mee a 
ise oe leased: to ana one. claimant. BO etic is ee ea ae 
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6) 3 oe in. ee spdbrolewin. reserves.—lf this: Ind: liitined: ie eS 


a S aithin. a naval: petroleum reserve the claimant: will be: entitled: tor : = 
-.. lease only the producing wells on the claim, ‘together with an area 
of land sufficient for the operation. of ‘such wells, upon a. royalty Vote ee ee 


be fixed by the Secretary of the Interior, but’ not less than 124 per a Ae 


- gent of the production, except that used for. production. ‘purposes ON ee, 
|... the claim or unavoidably lost. The act’ forbids the drilling of: any 
ain wells i in: lands: subject to this: provision. within 660 feet of the leased  - mee, 
“wells: without. the consent ofthe lessee:. It: further provides that the = 
| President may, in. his discretion, lease the remainder or: any. part 6 oe. 
-- of the claim on which such wells have: been drilled, and in the event ©... 
~of*such leasing the claimant shall havea. preference. to such lease. 


‘The President: may also permit: the lessee. of any well to drill addi- — ne ee 


: - tional wells within the limited area’ of 660 feet upon such terms and ae oy 
-. conditions as he may: prescribe. ‘These terms: and conditions can. not..: ie. 


“be prescribed here, but will: be determined on the merits: in’ each : - ee 


separate case.. 


(¢e). Royalties —The royalties payable andor dee aranted: uk one | 


suant to section! 18 of the act are cumulataves: and are. ‘hereby: de- ae 
‘ termined and. prescribed as follows: ae 
- For all oil: produced of 30° Baume: or over ‘upon each’ ern on: 
whitch the wells average not exceeding 20 barrels per day per. well, 
for the calendar month, 124 per cent; upon: each claim‘on which the: 


- wells average more than 20 barrels and not more than 50 barrels per _ 


- day per. well. for the calendar month, 16% per cent ; upon: each claim 


~ on which: the wells average more than 50: barrels and: not more than. 


100. barrels per day per well: for the calendar month, 20.per cent; 
upon each: claim on which the wells average more than 100 barrels 
per day per well for the calendar month, 257 per cent. . 7 | 
For all oil produced of Jess ‘than 30° Baumé upon ‘each ‘elaine. on. 
which the wells average not exceeding 20 barrels per day per well for 
the«calendar month, 124 per cent; upon each claim on: awhich the 


- wells: average more: than’ 90. parrels and not more than 50 barrels . aoe" 
per day per well for the calendar. month, 14? per cent; upon each > 
claim on which the wells’ average more than. 50° barrels and''not 90 ees 
-.. more’than: 100 barrels per day per well for the: calendar month, 162, 
per cent; upon each claim. on which the wells average more: ‘than 1000 
cnet barrels: per day ‘per well for the calendar month, 20 percent... 

-.- Only wells which have a comamercial: production during ‘at least: oe 


i: cS - part of the month shall be considered: in ascertaining the, average | aE ‘ 
_ production herein, and the Secretary of.the Interior shall. determine _ oe 


what: are- commercially productive wells under'this provision; 
oe Pe. royalties : ‘On gas. pe if: anys will: be fixed ‘and deter. ee 
oles mined in each lease. a — Pf ea eee 


. Con DITIONS FOR: RELIEF UNDER SECTION: 19: 


a . an For permit.—(a). That the jand must’ not eee a ‘naval pag (0 
ce ‘Jeu reserve, ~~ eo. 
(6) The applicant. or. has: ‘predécassor. in. hterest’ iniist! have béen a 


oe aa occupant or claimant of the land’ on or, before October 1,1919, © 
“.. under a claim initiated under the placer mining ‘laws, when. the land. = 
oo. was not: withdrawn, provided that ‘a:transferee of ‘such | a claim. sub- 
sequent. to October 1, 1919; will not be. ‘permitted. to hold: permits. 
~~ 6 ynder' section. 19 of the act. to exceed 2,560 acres in the same Ben BN en 


ee Sure se nor t for more ethan three times that area in, a same State.” 
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one That claimant, by himself. or ‘predecessor i in. Stier ‘must oe 


on ‘have performed ‘all. acts under. the preexisting laws necessary : a C 


| valid locations, except to make discovery. 





(2) That prior to February 25, 1920, claimant. must have per- ae 


- - formed work- or expended on.or for. the benefit of such locations ae a oe : 


_- amount equal in the aggregate to $250 for each location. » oe oes 
~  ‘(e) That-no claimant who has been guilty of any. fraud: or "who Ae 
_ had knowledge, or reasonable grounds to: know of any. fraud, or who... 


<a has not acted. honestly. and i in nize, faith, shall be entitled to eine of es | : - 


: the benefits of this section. _ ae ag 
- (f) That claimant must, on or. pefore’ August 25, 1920, file oe Te. - i 


od ~ Tinqdishment tothe United States of all right, title, and. interest 3 inand" — | 

_ to the land, together with an application for. Bh. permit. This relin-- 
— quishment may. be in the form of an unconditional quit-claim deed, 
duly. executed and. acknowledged, but not recorded, and when filed. ae 

- will be held. for. such action as. the: facts and the law i in the case war- xd 


a : rent and require. ~ ee 
_ B. For lease —The ‘gonditians necessary. re obtaining ; a, Teas. aadee ae 
‘section 19 of the act are identical. with those outlined in paragraphs” 


(a), (b), (e), and (f), for permits, together with the. following ad~- 


eer ditional ‘conditions: 


. a iS a) That claimant at I have made a discovery of oil or gas on or - 
~ before February 25, 1920.. 


(6) That claimant must hot. be entitled to relief on, the land in < 


~~ question under section 18 of the act. 
(c). That claimant must pay for one- eighth of the past, ‘production 
up to date of filing application for relief, exclusive of that used o on the 
: land tor production purposes or unavoidably lost.. : 
(21. Rewer THAT MAY BE GRANTED UNDER SECTION. 19: 7 co 
(a) A claimant. qualified under the above coediiane ee to 
ree upon. complying with the provisions of the act and these 
regulations, will be entitled to a prospecting permit upon the same. _ 
terms, conditions, and limitations:as to. acreage, as other permits pro- | 
i asian in the act, substantially in, Zorm, ‘preseribed in. section 6 
hereo ni 
(by A claimant. qualified under the above conditions eae to ++ 


leases is entitled to a 20-year lease from.the United States, effective . 


from date: of filing application for relief, substantially in ‘the form « 


as prescribed in. section: 17 hereof, the. royalty. to be fixed by the Secre-. 
tary of the Interior, but such. royalty. may not be less than 123 per... 


oC. cent of all oil and gas produced exclusive of that. used for production - oe 


purposes. on the land or unavoidably. lost. In the event the land is. : 


In the geologic. structure of proven territory at the time of granting: =~ 
~~. the permit under this section, the royalty required under the lease. - 
_~ based thereon shall not be less than. 124 per cent, but if-at- the time. . | 

_ the permit is granted the land is not’ in proven. territory the amount 


a of royalty will be governed by the general t bites of ad act a as S et: out : oS ee 
se in section 14.thereof. ae ee 


99. ALASKA ae Coe, FOR. RELIEF UNDER SECTION 99+ 


AL For permit.—(a) That. claimant must: have been an cae ; aoe 


o es - claimant of the land on February 25, 1920, under a claim initiated = 
under the placer mining laws by claimant or predecessors prior to. 


A e Za November. 3, 1910, the date of the Executive order e wathdrawing: ae 





ae S public Tanda in Alaska containing petroleum deposits, including ote 


< 4 in national forests. . oe 
: _ 48) That claimant must have performed all acts ‘prior ‘to N November Ree 


a cept to ales discovery. tye ee 
(ce) That claimant, (1) prior to Novetabien's 3, 1910, net. have: “atiad. eo 


~ ogubstantial: improvements for the: discovery of oil or. gas on or for 
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. each location, or (2)) prior to February 25, 1920, expended not Hes Se 
. _ than $250 in improvements on or for the benefit of each location... 
~. (ad) That claimant must on or before February 25, 1921, or within. SiS 


ee ie months after. final denial or withdrawal of application for patent, 9 
. file a relinquishment’ to the United ‘States of-all right, title, and. ane ke ae 
terest. in and to the land..:.'This: relinquishment must: bein the form .. 
of an unconditional quitclaim: deed, duly executed:and acknowledged, 
but not. recorded, and: when filed will be: held for: such action: as: the oe 


“es facts and the law in: the case:warrant and require. . 


In addition to the above, the conditions outlined in n paragraph 6): - ee 
Ka. ° . 


of section. 20 hereof: are: ‘applicable. to relief in Alas 


_ B, For lease-—The conditions. necessary to obtaining a: lease inden oon 
section 22 of the: act-are identical: with those outlined: in the para- > 
graphs relating to. ‘permits: in Alaska together with the following eee 


| additional conditions: 


ees (a). That: claimant. or. predecessors must have drilled an. oil or Se 

eae gas well on the land to discovery.» oe 
oe (6)-That claimant must pay for:one- cciohth: et the past production oo 
: exclusive of that. used on ‘the: land for: E peoducnon eal or un- : 


i avoidably. lost... 


93. ALASKA ‘cuams—Rourer THAT “MAY: BE: ‘GRANTED “UNDER smo. cs 


on 99s ee | 
(a) A leiaaat qualified cader the: tose ‘conditions: relating to. 
permits, upon complying with: the’ conditions of the act and these © 


| regulations: will be entitled: to. prospecting permits under the same =~ 
terms and conditions as other permits in Alaska provided for? in’: 
- -section: 13. of the. act, substantially 3 mm the form prescribed i in section. 6: ae 
i. hereof.” ao 


oN  ROeatarage) AND RENTALS ON OIL’ AND GAS’ ‘LEASES: IN hea a 


- “The royalties and rentals payable under oil and gas leases granted in 


ae ‘Alaska pursuant. to: sections 14 and: 22 of the act of: ‘February 25, 


i ae 1920: “(Public N 0. 146), are’ ‘hereby determined, and prescribed. as. fol 


tear ae a) For. Tenses, ian under section: 29. of ihe. acts: the: royally 2 a 
oe ‘shalt be: (dy For the first; five years from and after. the date of the. 
- . -Jease, no. royalty, except in, the case of leases: whereon the producing. 
 Wwells/yield’an. average of 100 barrels or more. per’ well per day for» 
an lise calendar: amonth, in. 1 which: event the es shall: be 5 ne cent 7 





Rine A . lamant qualified under the above: conditions elatng to be 
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— a og all si produeed: (2) for the oer period of Ase 5 years fon and he ah 
o> after the date of each’ lease under section 22. of the act the royalty => 
~. - yapon- all leases shall be 5 per cent; (3), for the succeeding. 10-yearsthe = 

_ royalty: upon all leases. under. section. 22. of the: act: shall. ‘be. 10. ‘per ae 


ae si - cent. of all oil produced. ae 
(8). Upon leases | ‘eranted: in. Aléeka: ‘under. section 14 of the: act, * es 


HERO S the permittee who discovers oil will be entitled to a lease for. one- se - 
.' fourth of the area of the permit. without payment of royalty for = 
|. the first. five. years. succeeding | the date of the:lease and: thereafter = 


a shall pay a royalty of.5-per cent upon all.oil produced... On the re-. ar 


Oa _ maining lands included within the area of the permit, the permittee. 
will be given a preference right to a lease without payment of royalty |. 
-* .for the first five years. succeeding’ the. date of the lease, except. inthe | 


ee case of leases whereon the producing wells yield an. average. of 100. 


: barrels or more per ‘well per day for the calendar month, in which - _ 
event the royalty shall be 5. per cent; for. the second five. years, the 
lessee will be required to pay a royalty of 5 per cent upon all oil 


produced, and for the. succeeding. eur years, : a “Toyalty. of 10. ‘per : 
~. cent upon all. oil. produced. - | i | 


-(¢) No royalty will be. charged. in any case upon. leases Se hicreit 


the wells upon. the lands. averse less than 10. barrels’ ‘per. well per - 7 


. day for the calendar month. .— 
(Z) No rental upon any.oil or. gas lease 3 in “Alaska will bi: ‘charted 


during the first five years ‘succeeding the date of the lease. After ~ & 


the expiration of the first five years succeeding the date of'the lease, 


-a-rental of 10 cents per acre per annum will,be charged on all leases, oe 
payable in: advance: Provided, That the rentals so paid. for-any. one . 


year shall be credited upon. the royalties accruing for that year... 
(e). The royalties 0 on ie eae. Hae any, will be fixed and deter- ce 
mined i in.each lease. . | 


QA. ‘BENEFICIARIES 1 UNDER LEASES oR PERMITS. All ee or permits A. 


under sections 18, 19, and.22‘shall inure to the benefit-of the claimant 
and all .persons claiming. through or. under’him by: lease,. contract, 
Or otherwise, as their, interests may appear, subject to the same limi- | 
tations as to area and acreage as is. provided. for claimant, but: such 


persons. will not. necessarily. be made: parties -to Government leases, 
and. may assert their, rights in the courts... Disputes of this character es 
are not to be confused. with adverse claims based. upon: independent eee 


oo title, hereinafter referred to.. _(See sec. 28 hereof. yer 


O44. WuHo MAY APPLY. ATP proper: parties toa claim: “tor “relief” = 


ta oS under: section 18, 19, or 22 of the act. should. j jom..in. the application, ee = 
Sr: buts, if. for. any ‘sufficient. reason ‘that. -ig: impracticable, any. person: Be 


Pe claiming a. fractional. or undivided -interest in such. claim. may: make 


-.--. application for a lease or permit, stating the nature and extent of his 
‘interest, and the reasons, for nonjoinder of. his co-owner or.co-owners: 
ee ee cies cases where two or.more applications are made for the same claim. ic 2. 
oe or part of. a. claim, leases. or, permits. will, be. granted to.one or more © > 
wis s+ of the claimants, as the law and facts shall warrant and as shall he Sea 


| OB. Poa AND CONTENTS, OF APPLICATION w-No sat. fobins of Applica- ee 


oe on on for, a lease under section 18, 19, or 22, or a permit under sec- 
os tion 19 or 22. of the act. can. be. prescribed. because the. facts. ands 
... eircumstances pertaining to claims for relief are so.varied. Applica- 
in ae ‘ tions = for such — or permits must be made. under’ oath, and the ae ee 





establishment of his claim under the law: 


ey & Date of application for lease or pérmit:. | 


Applicant’s name, post- -office address and: Pcie Hipe 


1 (e). Description of land — The. land..for which the. application. ig 3 cee 
7 de must: be: described by. legal. subdivisions .of:section, township, © 
and range, if surveyed; if not. surveyed, then by metes and-bounds ~~ 
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ee ‘supporting: docimnents: ade papers: certified or: ae oath | so re as B 2 de 
practicable... The .application, with, all-the accompanying - ‘papers, fo, 
-.. Should be filed. in. the United States land office of the district. in = 
_* - which the:land: is: situated: Applications.and supporting papers = « 
ia need: not: be executed: in’ duplicate, but-one complete.copy of each 
me. we application: and. supporting papers. (except. abstract of title):should. =. 
- be filed: with the application, which .copy will be transmitted by 
the ‘register and: receiver. to’ the Chief of. Field. Division and ‘nota- © 
tion to that. effect’ made onthe: original. The application should =. 
- . contain full information as to the facts upon which the applicant: =~ 
"relies: for. relief, covering the. following: ‘points: and such additional: = 
_. Toatters ‘as may,: ‘from. the. peculiar facts i mm: the ease, be. e material i in: athe en at 


and. courses. and. distances from some. permanent:-monument. If the 


application is for: a lease of unsurveyed land, the applicant, after 
~ he has been awarded the right toa: lease, but before 3 issuance. thereof, . 


will be required to: deposit with ‘the United States surveyor general - 


of the State, in’ which the. Jand- is: situated. the estimated ‘cost: of | 


| | oe a Surv toa ofthe land, ‘the balance, At SHY after the ean - 
oo e 


returned. 


eo slroade on: file. ‘TE: any ayaa has eae cogeniteas in connections there: 7 ae 3 
with, then a: full affirmative. showing: must be-made by the applicant 
“to the effect that: he has. not been’a, party: to such fraud, and:that he 
“has not been; guilty: of any: fraud: or. had: Imowledge: of. fraud or. - fe 
reasonable. grounds to. know of. any: fraud in: connection: with. pis. oe? 
-.- glaim. If an application for patent has been. filed, a. brief 1 résumé of ©. 
< soon actions taken, thereon. should, be. stated. olf the land is or. has Le 





oe or. his: jp reson hare “drilled oe ele ie a substantial, anc gaewne oe 
> discovery of oil:or-gas-in a. producing stratum. on the land: covered. by. ea ae 
the location. under which the applicant is asserting his claim. . ee a 
oe (g). Wells; improvements, and production.—W ith each: application. eG 
ee for a lease under section 18, 19, or 22:of the act there must be filed:a =. 
ar ‘complete. and detailed statement showing the Bumnbet Cae condi- te 
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on Hon: oa present daily. production: of all wells. drilled on ‘the: “a8 ae 
by. the applicant and his predecessors in interest,and the. nature and. eae” 


extent of all other improvements placed thereon by them. Saat 
me With each application for.a permit under. section 19 or 99 at the es 
ee atts a description . of the work performed. and: improvements. made... 
-.~. upon or for the benefit of the location by the applicant and his:pred-' _ 


- * ~-ecessors must be filed, together with an itemized statement of the __ : 
-~ . cost thereof. If the. application: is made under section 22, the date ene 
_ the work was- ooo or. the improvements: made must also, be ee 


ea | shown. a bee 
In sihere case: applicant inst: show: ‘the- poser, of. all: elle. end pe 


= at improvements by courses and. distances from the nearestcorner of’ - a 
the public land survey, if the land i is surveyed; if not. surveyed, then. 


from a corner of the claim.” This: may. ‘be shown Dy, means: of Be 
Oe diagram. » 3 — 

ee CAs Aout aad ahi of past production. = Claimant ee furnish. es 
~ a complete detailed'statement, by months, of all:past production from 


the land; up to the date of filing the. application and relinquishment, 
showing (1) the. grade. and total quantity of oil and gas produced ; 
(2). the amount sold or otherwise disposed of, to whom sold, and the 
"gelling price or other consideration received. therefor; (3). a statement 
of the grade and amount of any and:all such production held in stor-’ 
age, when produced; and the value at time-of production; and (4) the — 
ably lost consianed ; for production purposes on the: yee or unavoid- 
-ably lost. . 
Opies of any and: all contracts under. which: oil. or gas a preduesd ee 


7 from: the land has been orsis being sold or otherwise disposed of must ge 


be furnished. | | 
(a) L nspection of peconds The agreement. on: the part of the appli: : 
cant to permit the inspection of any ‘and all books, records, and ac- 
counts having any. bearing on the data or information required by 


the. application and to furnish’. copies. or. abstracts of such: ‘books, Matec 


: records, or.accounts, on demand: 


- (4): Interest in. other leases and “porniite: —The applicant will also ao 
eo furnish’ a complete statement of all lands for which he‘has filed ap- 


ee ie plication. for lease or. permit under sections 18,19, and 22 of the act, = 
- and of such lands as are included‘in other applications in which: he ae 
has any direct or. indirect interest, together with a full disclosure of — - 


| Oo such interest: by stock ownership: ‘Or: otherwise. If the: applicant: i is 





a corporation, a certified copy of its’articles of. incorporation must be. > 
furnished, and a full disclosure made of the ownership of its stock, = 

--. whether such stock is owned, held, or controlled. directly or indirectly aes 

by -any- other person or. corporation, -who ‘or which is an applicant 

for ora holder of.a lease under. said: sections, and, in the event of =. 
such ‘ownership, : a description of the legal subdivisions ofallthelands . - 
affected thereby is required. Lists: of stockholders need not: meces- 
sarily be-filed in the local land offices, ‘but maybe filed directly with 
a ‘Coinmisiorer of the General Land Office, wherethey will bekept. 
_. confidential except: for Government purposes.. Inthe event the lands~ 


ae < ; _ so affected are not surveyed they may be described by the usual method oe 
— of courses and distances and acreage.: py Pa 
(kh) Limitation of area Applications. for lease ‘ander: géction: 18 Sige 


a 7 of the al act. t should chselose all other ican im Ewaich the spp ee 





~ 
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A ee ae eant i is. * divectly-c or. r indirectly. interested, for. lence. ander: said nection a 
for lands: (describing same) in the same geologic structure; and Apps ee 
~ plications under section 22 of the act: should show: all ‘other. applica- 
—- -'. -tions for leases or permits under said section. The boundariesofthe =. 
~~ geologic structures of the various producing fields will be determined. 
eS cand. announced by the United States Geological Survey under super- 9 
—.- vision of the Secretary: of the Interior, and such. ‘information will ia ae 
bah. oy on file i im all United States land offices. | ee 


finda—Unewrned: moneys: Ge a at Snel rachis as t6 their ca 


_ tion. In lieu of the certified check herein required, the appheant: - 
may be permitted: to. deposit a bond by approved. surety company in. . 
an.amount not less than one- eighth. of the estimated gross value of all 


oil and gas produced: and sold or held in storage, securing the pay- - 


-~ ment to the United: States within 30 days from the award of the lease 
_ of the cash. value of the past production due the United States under. 
this act.. In cases where the proceeds, or part thereof, of such:past. 

‘production have been. deposited in. escrow, ‘pursuant to operating: «© 


agreements under the-act of August 25, 1914. (38 Stat.,708), or where — 


~ . in suits brought. by the. Government affecting such lands the proceeds -- 
of production, or part thereof, have been impounded in the custody - 
of receivers, a formal: tender may be made of the funds so held'in 
escrow or impounded. to: the extent.available or in the amount. neces2 se. 
sary, as the case may be,.i in lieu of such cash: payment. ‘In such cases. 
- the interest. accumulating | on such escrowed or impounded motieys - See 
 cafter the tender is made will:go to the Government. | Pa 
+ Liberty bonds will be accepted at original cost. in’ “payment. of oe 
. royalty. on. past production in such proportion as the escrowed or ims fre 8 
- pounded moneys have: been invested therein... ee ae 
Operating contracts made under the provisions sof the. act of rent Pere 
OB, 1914, supra, and in operation at the time of such tender, will not) 
fas 2 De: terminated until the entire transaction of granting a lease and ‘pay- 2 S 
..- ment of royalty :on past: production. shall have. been consummated; = = 
- © nor will the Department of Justice be requested to dismiss any suits ee aes 
involving the land affected until the application for a lease has'been~ - 
Bona adjudicated. and approved; whereupon, after the suit-has been dis- 
-".- missed and the impounded: money: tendered: paid o over to the. Piste | eee 
ment, the: lease will be:.executed and:delivered. 7 Tee 
> ° QT, PuBLicaTion oF NOTICE. —Irnmediately. upon the’ filing of an oo 
3 > application for a lease:or permit under section 18; 19, or 28 of the 2 
Be oBely ‘the, imegister and | receiver. re wall cause to be published, 2 at the oxpense.. ya 
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ae ‘oft the cialioae: in a. | newspaper designated by the ropistét: eubliatied! 7 
in the vicinity of the land and most likely to give notice to the gen- 


- ‘and gas. 


FS eral: public, a notice of f the said aaa in: substantially ¢ the @ ‘fol- e i 
| ene: form: mice ) Hs oe cere ty | 


. * Daekiaenih or ee ae 
| UNTTED STATES. LAND OFFICH 0 | o~ 


ed 




















Notice is hereby given’ “that oe 


























oo under section - 
~ . No. 146), for : section. , township - of range. - —) a. 
- meridian, - county, ‘State of , Any and. all persons having adverse ot hare 





<a 7 Or: conflicting « claims to said land. are. hereby notified that a full. statement, — 
ae a under. oath, of such. claim:.should..be filed in this office: showing a: superior right 


_ before - 


“to a permit or lease under said act or a valid existing adverse or conflicting == 





oe 18 OS ee 
_ - has: applied for an oil 
of the. act: of February: 25, 1920" (Public. ae 


— daim to the land or. the minerals therein under the public-land laws, on or. oo 











“Register. 


Gene ; othery wise. such claim ney. be algresarapd in L granting the ae . as 
em on lease applied foteje es ae ae cs 


The noose ana receiver = will: ne a date’ in 1 the a on-or before Pa 


a at adverse or conflicting - claims may be. asserted, which date 


should be not less than. 30. nor more than 40 days after the date of first 


publication of the notice. 


‘Such notice will be published ‘x in the. aeedlar | issue and net. jin any ~ s 


: supplement of the newspaper, once each. “week: for a period: .of five 
consecutive weeks if in a weekly paper, or if in a. daily paper for a 
period of 30 days. The register and receiver will post a copy of 
~ said notice in a. conspicuous place 3 in their office during the period of 
| publication. Bad « 
... Upon. the applicant’s furnishing satisfactory’ proof of such publi- 
| cation, but not earlier than the day following that set: in the pub- ~ 
- lished ‘notice on or before’ which. adverse or conflicting claims were 
- to be filed; the register: and receiver will transmit by special letter 
_all papers. in the case, including any adverse or conflicting’ claims’ 
that may have been filed, together with proof of posting said notice : 
in their office, to the Commissioner. of the General Land Office. ~~ 
28, ADVERSE OR CONFLICTING cLarms—Procepurg.—In case of ad- 3 


verse or conflicting claims for leases under section 18, 19; or 22, or ~ 
permits under section 19 or 22, the Secretary of. the. Interior. if. 
-.-. ¢lothed with authority to grant: leases or permits, as the case may. be, ag ee 

oe to one or more of them, as shall be deemed just. 2 Aes 

(a) To have their claims considered in. Conner with the award- ae 


a ing: of leases or permits it will be necessary for adverse claimants 
to make full showing. (1) of a superior right to a lease or permit == 
-. under this: act, or (8) a superior ‘right under some. other public-. 
~-- Jand Jaw... If the former,’ the conflicting claimant. must make out ©. - 
a complete.case in his own behalf as required by these regulations on i ae 


or before August 25, 1920. : oe 
(6) Upon receipt of the. application: and showinw of aD. ae eo 


a lamant the Commissioner of the General Land Office will consider. 
same. Tf, in his judgment, the adverse claimant has failed to make | 
So. | aeprima: facie case showing that he is" entitled to.a lease. or. permit, = 
eae as a8: the case may. y bes for at least: part of the land, his suphention: will aoe 





 - - “be rejected, subject to appeal to the Secretary.of the Interior. But. 

-.. if the adverse claimant makes outa prima facie case the commis- 9. 
sioner will take such course:as may -be avisable under the circum- = s . 
. -gtances.of each particular case:to settle and adjust the rights:of the =." 

-. « respective parties, and may, if deemed necessary, order a formal -. | 
hearing to settle: disputed questions of fact.” In the absence of ap--°- 3). 
‘peal to the Secretary of the Interior from the final order.or decision: =» 





_.. of the Commissioner same shall be conélusive. = 
~ - 99, CoMPROMISES UNDER sEcTION 184.—No. special procedure will: 
... -be outlined under this section... Any request for a compromise or.) 0. 
settlement under this section which may be: filed in.the Land De--.:° 
~... partment -will be transmitted to the President. with’ such report as) ate 

may be deemed: advisable under. the:circumstances of the particular 

~~ case. In case the-land. is in a naval petroleum. réserve the Navy ==. 


: Moe Department. will be consulted before making such report. oe . ele, 


| 30. Section 28: of the act.grants.to any applicant having the © 
qualifications: outlined in. section .1 of these regulations rights of 
-. Soway. through public lands of the. United States, including national | 
forests, for pipe-line’ purposes: for.the transportation of oil or natural 
gas, on condition that the pipe lines for which rights of way are. ©. 
granted shall be operated and maintained as common carriers. ...The 
| grant carries with it. the right to the use of the ground -actually - 
- <  gecupied by the pipe line, and 25. feet on each side thereof for the .— 
~~ © purpose of construction, maintenance, and operation. of the pipe _ 
~~ line. Applicants for rights of way. under this act will be governed. : 
-.* by the regulations set forth in circular of June 6, 1908 (36 L.D., 567), - 
«in so far as applicable, appropriate changes being made in the forms 
"therein prescribed to. make. them applicable to right-of-way cases 
arising under the, act of February 25, 1920 (public No. 146), for 
pipe lines to be constructed, maintained, and operated as common. ~ 
carriers. Failure on the part of. grantee to fulfill the conditions -’ 
imposed by. the act shall be ground for forfeiture of the grant by =. 
. the United States district court for the district in which the property, 


or some part thereof, issituated, 


_ $1. Under the authority of section 38 of the act, the following fees. 

: and commissions. are prescribed for transactions under the act: 
~. (a) For receiving and acting on each application for a permit, = 
lease, or other right filed in the district. land office in accordance.) 
- with these regulations, there shall be paid a fee of $2 for each 160... 
~~. aeres, or fraction thereof, in such application, but.such fee in no case 
~~. to be less than $10, the same to be paid by the applicant and con-- 
-..” gidered as earned when paid, and to be credited in‘equal parts onthe. =) 
- compensation of the register and receiver: within the limitations 
"> (6) A commission of 1 per cent on all moneys received in. each 
-. . reeeiver’s office, to be equally divided between the register and re-. -° 
-. @elver; such commission will not be collected from the applicant, =. 
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2 - Ss seen permittee in 1 addition to the moneys, otherwise provided to " 
_ be pal ae | 


At should be. ‘Gnderstaod that the: ‘commission ces provided for 


ee tS will not affect the disposition of the proceeds. arising: from operations. 

eae | under the act as provided in section 35 thereof; also that such com- = _ 
mission will. be credited on compensation. of registers and receivers © 
only to the extent of the jimitation provided by aes for: nee, . gle 


nee a of such officers.” 


Vi REPEALING . AND SAVING CLAUSES. 


32. Sechan 37 of the: net provides that. hereafter the.  denoaite of: ees 


oe seal phosphate, sodium, oil; oil ‘shale, - and ‘gas, referred to and oe 


| described therein, may be disposed of only in the manner provided — 7 


ee the act “except as to valid claims existent. at date of passage of oe Ee 


a _this act, and thereafter maintained in compliance with the laws under 
— which’ initiated, which claims: may be perfected under such laws, Be 
' including discovery. aad 


Stated ‘negatively ‘uider this ‘section of the ack ‘the’ silos es 


classes of oil or gas placer locations, so called, notwithstanding’ ab-— a 
sence of fraud and full compliance with law in other Pespodts, may. 


~ not proceed to patent, viz: 
(a) Any location made after Withdrawal: of the laid: 


(6) Any location made before: withdrawal of the laid: a not 
perfected: by. discovery at: date of withdrawal, which does. not come 


within the protective proviso of. section 2 of: the act. of June. 25, 

1910 (86 Stat., 847); that is to say, any claimant who, at date: of 
withdrawal, was not a bona fide ‘occupant or claimant in diligent: 
prosecution ‘of work leading to discovery of oil. or gas, and who has 
not continued in such diligent prosecution ‘to discovery.” 

(c) Any location on lands not withdrawn, on which, at the date. 


2 OF the act, the claimant had not made discovery or was not in diligent 


i. prosecution of work leading to oo and does not: continue such ne 


oo | ues with diligence to. ae | 


Very renporttn a Pe ee ae ee ee 2 
| -Cuax Taran : 
ah ee a ae Commissioner. 
"Approved: | BIR. Ee eee. 
| / JOnN Bact Parny, Pek e Era aa 
ce eee ec ies Sh ee : 
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-ARY, 25, 4920,, AS! APPLIED. TO OIL AND GAS. 


| "Permits for lands 3 in’ 1 Gvernment vebliination: ‘project, 


: _ DIGEST 9 OF DECISIONS AND OPINIONS IN CONNECTION 
| WITH THE ADMINISTRATION OF THE ACT OF FEBRU- 


. In the case of permits. issued. for lands within cocina eee Hee 
drawals following: additional conditions: will be included i in the. igi 


permit > 


T. (bo) To reimburse saute: auctained 1 by. any. sGeismation, omicdtead, oo eee 


man.-pursuant to the requirements of’ paragraph | 8 hereof:.(¢): To pay any. 


damage caused to. any. reclamation. project or:the water supply: thereof by. failure oat 


“to comply fully with the. requirements: of paragraph 9 hereof. wot 
8. That as to any lands covered: by this permit. which are also embraced j in 
any reclamation homestead. entry with. a reservation of the oil: and gas to. the 


United ‘States, permittee shall reimburse the. -entryman. forall damage to crops. 


-. or improvements. caused by: ‘such drilling or other operations, ‘such damage to. - 
include reimbursement: of. the. entryman: by. the. permittee: of all. reclamation 
charges for construction, operation, and maintenance. for the portion. of the | 

_ land ‘used and occupied by. the: ‘permittee. during, the ‘period of: ‘such use and 
occupation. | oe 

_ 9. That as: to any lands covered by. this permit within the area, of” any “Gove 
ernment; reclamation. project. or in proximity thereto the: ‘permittee shall .erect: 


pe such dikes and embankments or. take such other precautions as may be neces- | | 


sary, as required by: the project manager, effectively to. impound any: flow of refuse . 


oil, salt water, or oil from. wells drilled, to ‘prevent any. injury to lands sus: ae oe 


Ih such case e the allowing form of bond will be required: 


co . 
"DEPARTMENT oF THE Iyrenton. ; 


. GENERAL TAND. OFFICE, 





ee Ree - Fe a ag Pe " ‘Serial number - 
| Bond of oit and gas permitted, aoe 





[Act of. Feb. 25, 1920. (Public No. . 148). 1 


- of - _ State of. 














ish cee how all men by. these presents, ‘That - 
hee leg as principal, and - - (of.+ 














‘State. of 


US. Land Office - ae Me 


, as. ae. are. oo i ao 


- and: firmly. bound: “unto the: United States of America,’ for the use and benefit.of 9 o's 

“.. “the. United ‘States and: of: any reclamation. ‘homestead. entryman on any of: the. 20 ye. 
os. hereinafter described: lands: embraced in: that:certain prospecting ‘permit: herein-- - ne 
© after referred: to, in.the sum of $5,000, lawful: money. of the United States, for © 9... 
~. - which payment,: well and: truly to'be made, we bind ourselves, and.each of us, 9° 00 





— “ane severally by these presents.:: 
._ wigned with. our hands and: séaled with. our. ‘seals this - 












and each. of-our heirs, executors, administrators,: Successors, and assigns jointly, cp ne 
- day of-- a Le : ee ae 


ee “The condition: of. ‘the. foregoing obligation is. such that, “whereas. ne aa ee 
7 ~ prinlpa has: been ' granted: uneee me act. of eoeratee 25, 1920, Public No. 146, . ee 











OO MGA oe "DECISIONS. RELATING, ‘To THE PUBLIC TANDS. ee 





7 Saerite (Serial ‘No. -) to prospect for oil and gas for two, years, upon the 7 


following described lands: 





' = on condition that the permittee shall (a) repair promptly, so far as ‘possible, i 
"any damage to the oil strata: or deposits resulting from improper methods of =. 
- operation; (0) ‘reimburse any homestead:.entryman of land covered by said. | 


permit for all damage to crops and improvements caused by drilling or.other. . 


-- - operation by thé permittee, such damage to include reimbursefment of the entry- oo 


“man by the permittee of all reclamation. charges for construction, operation: and. ~-. oe 


"maintenance for the portion, of the land used and occupied by. the permittee dur- ta 


. .. ing the period. of such use and. occupation. by the: permittee; and” (e) erect: such. - 

_.. dikes and. embankments ‘or -take:such: other, precautions as may: be necessary, as - 
required by the project. manager, ‘effectively. to: impound any flow of refuse oil, .°- 
- galt water, or oil from wells drilled, to: prevent any injury to lands susceptible | 


. of irrigation under any government irrigation: project or injury: ‘to the water | a 


: Q _ supply, thereof. 


Now, therefore, if said. principal. shall, promptly and in. all respects comply at 


with said conditions, then the above.obligation shall.be void -and of; no effect; a 


- otherwise and in default: of full and complete: baller aera therewith the Gears a e 


| "obligations shall remain in full force and effect. 


ee aan ~The’ ‘condition. ‘of: ‘the foregoing obligation is: ‘such: that, -whereas. ‘the’ ula” Lon es 
eat: principal has been granted under: the act of February. 25, 1920, Public No. 146, 0° 


ce pa ¢ Serial number - a to prompt for oil and gas for two. ee upon Mi : : . 


Signed, sealed: and delivered. in’ ‘the anor of: 
(Name and address of witnesses. . 














. - > 


Th: 1 : : 


| "Principal. 








te 8. J ° 
Surety. me 
Permits for depoaite feservedl jie aot of I uly 1 17, 1914 (38 Stat, 509). | 
«In the case of permits’ issued for deposits of oil or gas reserved to 
| ‘the United States under'the provisions ‘of the act of July 17, 1914 
(88 Stat., 509), the following: anaone condition will sa included i mm 
paragraph « thereof: ee ae | . 
_ (dD) To ‘reimburse. any. “entryman’ ee of any. Poodian. ot sald Adages here. 
-tofore entered with a reservation. of the oil and gas..deposits to the United . 
States’: made pursuant: -to. the. act..of, July. A 1914, {38 Stat. 509), for any 


2 damage to the’ Crops ‘and improvements. of. such. eniryman: or. owner resulting. _ 
from drilling or. other prospecting: oper ations. ? Sa: 


in such case the following’ form of bond will be required: 
Davari or THE Inrenron, - 
Pe | GENERAL LAND OFFICE, Pe ee 
Dg, HO aca eas! tyate U.S, Land Office - 
. Serial number - 








Bond of oit and gos ‘per mittee. 


[Act of Feb. 35, 1920, Public No. +146 











“ignow. all men. by, these presents, That. . = —— os “of 
ss, principal; and: - it .-of - , State of 

















“State See oe ie 
“as. surety; 


tig Aa held and firmly bound: unto the United Sint’ ‘of ‘America; fan the: use and | re 7 


~ benefit of the United States, ‘and ‘of. any ‘entryman or owner of any of: the here- : es 


inafter described: lands. embraced’ ‘in’ that ‘certain prospecting permit: here- .- os 


> inafter referred to, in: the sum of $1, 000. lawful.:‘money ‘of the United: States, — Per: 


_ for--which: payment, well-.and truly‘ to'be: made, we bind ourselves, and: each:of: > ae 


~ us, and each of our. heirs, executors, administrators,: ‘successors, and Gee: — 
| jointly and severally by these-presents.: -*.- 








Signed with our hands. and sealed. with our seals this - 








- day of Se 















ee thie: following: idnas:. oo on  Gondttion: “that t the pekmitice shall” 7 Bes 
ee ‘repair : promptly, ‘SO. far. as possible,. any damage ‘to. the. oil: strata or. deposits ee 
Ry re resulting. from improper. methods of operation 5. (0): reimburse ‘any - ‘entryman ee th ce 
sor owner: of. any: portion. of said. lands’ heretofore: entered. witha reservation of... 
=. the oil: and: gas: deposits: to. the United “States .made- pursuant to the act of 
one July. he 1914 (88. Stat.; 509), for any damage to. the. crops and, impvovements RS ge 
Loe. OF such entryman or owner resulting, from: ‘drilling or other pr ospecting | opera-; ee a 
oe ~ tions... Pie ee aR ee 
wee Now; ‘therefore, if said: principal. shall: promptly: ‘and. in ‘all respects’ comply ee 
ata oo pith: said conditions, then: the. above’ obligation. shall: be. void. and ‘of no: effect; .: 
--.+ otherwise and in. default of full and complete compliance: therewith 1 the: “said ees 
o a ee shall remain in fuil force. and effect, em AE Ee sgt ek ici 
icHenee sealed, ‘and delivered in: the ‘Bresence: of: 


_ Came 3 and address « of witness.) 





















ape oe s]) ee 
“Principal. — ee ee ae 





oo Attorneys i in + talk rene a ere ee ee a ere 
maura Dn: making: applitations ve ree or. ¥ parmnit: ‘corporations 2 may’ adhe aL 
ae “by. ‘attorneys.,in: fact. . Individuals and: associations of eee 8 
_.. should. execute their: own Papers: poe del eprom 2 Ue do kee “A aed 
ee Limitation of holdings. ee ee 
oe Aw corporation (eresit: andes the: velicg: sootions):r may: Anat nave: an wae et 
: ater im-more: than: three, leases, either: ‘directly. asa: lessee, or: in-" ae 
.... directly..as.a stockholder.in a. corporate. lessee.) “An: individual: AMMAY 3: 
~ “hold stock in- any number: of: corporations holding. leases provided. this? 
- stock: interests do not represent a. greater acreage than. 2, 560" 1D the ce 
. same producing pirachure, or. BB 680 acres:in athe: same. > State, Poe eee te 
eae Alien ownership, eee ee ee es 
ool 3. Aliens. may. not: ‘have any.  divent: holding of en nade the oul: ee 
ne leasing. act, but.may be stockholders in American corporations. hold: aan 
ce ge leases, provided the laws of their. country, donot: deny. like privi- =. 
..- lege to American. citizens: “American corporations, some: of whose 
-stock:is owned by aliens, may. take application for lease.with'a: Fullis Fee se 
a -. disclosure. of the residence. and. citizenship. of . its. stockholders, ANOS Ge ee 
te. he department. will then determine whether.a lease. may. be granted, Sted 


me Conflicting preference rights under sections 19 and 20. a hee oot 
«The preference ‘right attaches to’ the: ‘claim: fiat initiated’ ‘ahd eee 
ee -Jegally maintained. . A: locator:'of a mining: claim: who has’ complied Rare 
(oo with all the- provisions of section 19: of the act. will be. entitled toa 9. 
a _ preference right. over a homestead: entryman. whose’ entry. was:made = 
. after the location, the homesteader, however, being: entitled to ‘hold. — 
- «the surface right. If: the: homestead entry. was. made prior to the 
a » : }date: of | the: placer: location, ‘the homestead: claimant ‘will ‘have: the.) 
>. superior right, except in: the: case of: a: stock-raising: homestead, swheres 
os inal minerals are reserved to the United States... ee 
~— Permit for unwithdrawn. land’ covered: ‘by. agricultural entry. ee er 
 - No'permit will be granted until éntryman. has ‘elected 'to take patent’ 2 
te a reservation. of oil and'gas. to. the United ‘States. If such‘ ae oY 
waiver is filed; entryman may-then exercise his, preteyees! right,” if - 
as ys to permit, ‘for lands covered a by: such h entry. : | | 
118594°—vor. ee ee Belge PE Ag Ag 
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ee  Pretorenve rights under section 20;° ore ee ea 

+. Preference rights. under Section: 20° ere ‘in cases 3 where entry . 
is. "Was made: prior to. February. 25, 1920, for’ uwunwithdrawn. or:unclassi- = 
oo fied-lands, without ‘any ‘reservation of the minerals by the United) 
eo States,’ and thereafter the claimant files a. waiver’ of his: right under = 
a the: entry to the oil or gas. No. preference right. exists where land: 

"is covered by stock-raising: entry,’ nor where-entry 1s. made eeu ect: to oe. 








"DECISIONS: RELATING TO: THE: PUBLIC “LANDS. a LVolk.: 





ae : the act of J uly 17, 1944, with oil and 1 ge Teservations:” 
Se - Assignability of permits. oa ee ee. 
Assignment of-a mere right to's a : permit wilt not: Be pono: en 


but after permit is granted it-may be sbtained. pou ‘consent is ne 


. : i Secretary of the Interior: first had dand obtained: 
vee Incontiguous tracts. ee Ce eR 
-. Incontiguous. Anant within: a “limited * fade may he ancinded | in fans 


me perk where conditions are such that, because of prior epost; s oO . 


: a a Yeasonable area of contiguous land can. not be procured. 
eee _ Pending application for permit; land. designated: as oil. structure.” ee 
-. ‘Where after. application: under section 13-for a.permit. and: takces- ee 


_ : permit 1s granted the. land is designated as within thes structure of: | 


: : 7a pro ducing oil or gas field, Sem can. not. be allowed, . 
- Preference. right. under section. 20. eee 


A permit'to prospect will be pranted an Rho oa entitled thevato foe 


. under section: 20 of the act, notwithstanding the land is part: of. a | 


producing oil structure, but only one at may be. granted; in the 


ed same structure to the same: applicant. 


~ Carey Act segregation as affected. by. leasing’ law. Peer | 
“The lands ina Carey Act ‘segregation come under ie provisions of cae 


: section 2 of the oil and-gas. regulations, and permits and leases may — 7 
be granted for such lands, subject’ to such stipulations and require- . 


ments as the Government may ‘impose for: the protection of the 


‘reclamation project, to the end that the best: ‘development. of the lands, . 


. both. for mineral. and agricultural purposes, may be. accomplished. 


Neither: the State nor its contractor would be entitled to any pref- 


erence right under: section’ 20:of the act, and whether a: Carey Act ~ oy 
Jae entryman: would have:such:a. right. would. ‘depend. upon. the. conditions =". 
affecting his ony being such. as to apes him within the: pre sone on eels 


He ay oor, section.20. 
ee > Office: practice—Conflicting ‘applications: OG ee a 
> The issuance of .a permit: should: be Gee: oo ‘ail 3 is egular aoe 


eee a the applicant appears entitled to the permit, until the-conflicting ee 
ee applicants: have been notified that*their: applications: lave been re- 
“  Jeeted, because subsequent i in-time, subject. to the ght fo show. eanae: eo 


- Bk Oop to appeal within 15 days: from: Ce DE or notice. : 
- Posting. notice by. agent, pee ae Ae eae a 
.. . Under the law, the: action: afin an npeue in \ posting: n hoticed is athe aetion: oO 





ee oe his principal, but the: application ‘for. Permit, may: ‘not be. x onogated: a 


ee by agent,. ‘unless applicant is.a corporation. : 
_.... Permits of corporations as affected by: stockholders’ permits, See eh 
Lo Phe maximum number of permits. to-a..corporation aa section: omc 





: - oo Bot of the act i is not t Timited by eee of individual ue ee eae but . : * une 









es | DECISIONS | RELATING | TO THE PUBLIC LANDS. 


ee a / corporation may. not have i an interést' in ‘more than thes pennite in a 
same State, nor in more than one in the same geologic’ structure, eeu 4 
ee ae, directly or indirectly. ° An indiviudal may hold a direct.interest in. = 
.~. not more'than three permits and ‘his total interest as. permittee: andes 2) 
pegs 235 stockholder: may. not, exceed an aggregate of 7, 680. a acres: in ie same . ae 
...., State, or 2,560.acres in the same geologic structure. ce aa ee 
Preference right permits:to qualified assignees, rd ee ie ae 
. . Section 19 of the act of February 25, 1920,. is ; conserued. to: a paninit eg 
ae - qualified assignees since. October .1, 1919, to. secure. preference. mght =<. 
~~ permits, but no such transferee will be permitted to hold permitsex- 
. ceeding 2,560.acres for such lands i in the same geologic Saude, aes a 
toh t MNOTO 1 than three, times that. area, in. n the s same e State. . (ol Git, Re haa ee 
Permits: in ‘Alaska. ° EN SRE ad Se age eee 
The same rule. applies i in Alaska as in a the States; that 8, not ¢ more ee 
than: one: permit In same structure. SP he ene eee co 
- Rights under “ paper locations.” poeta ats ee Se 
pao Arguments. have been presented i in von Gh a. coneeceon of ae AP 
~ tion. 87 of the leasing act, that would. have. the result of validating at 
so-called. “ paper: locations’ » of placer Mining claims, and assuring. 
-. the ultimate. right: to” absolute patent to such claims in. case of dis- 
coo GOVErY.. Such Iocations: ‘consist merely of setting. stakes. to. indicate 
2 the boundaries, posting: ‘a. notice, and perhaps filing. that. notice in. a: 
“proper recording. office.. It: is: “understood that. practically. ‘all the 2 
- public domain having. known possible. prospective value for oil,,is © ~ 
~ covered by such locations. It is not: believed. that. Congress. had. any ee 
such. intention. Or that, the. language. of the act Justifies. ‘any such oe 
~_ conclusion.. - = et 
- Under. the: express requirements oe ‘thé: mining Jaws: and the de- ae 
-eisions of the. courts. covering a long period of. years, discovery of 
-. mineral has been the sole basis for. the. location of a mining claim: =~. 
Without. such discovery, ‘the, mere. ‘posting | of. notices and marking — ears 
phe boundaries creates no. right whatever. 7 eee 
~The mining law ; gives the right to. any citizen to. explore the public.” eee 
domain for the. purpose of finding mineral; “hence, the courts have. = 
_... protected a. citizen: in actual, physical . ‘possession of ‘a prospective. 
- -. ¢laim on the public domain; while he is. engaged i In. diligent prosecu-. 
> tion of work. leading to the discovery: of. roineral, but this is.as far.as’ 
the: courts have gone. As.applied to oil lands, this. tule’ was well - 
=. stated by. the Supreme Court of. California, i in the | case of McLemore 
eG = Express Oil Company (158 Calif, » 999), 1 in the following. Janguage: fs 

















But where the location is incomplete: no aneation of assessment work: is eg 


oe "prosecuting anes not ‘mean fhe: “doing of "assessment work. “Te does: not ork ae 
- >. any. attempted holding, by cabin, lumber pilé,; or unused ‘derrick: It means: the: 
. “diligent, continuous prosecution: of the work, with the expenditure of ino oe 
Money may be necessary to the end in view... . 
-:/. These propositions. of law: were: reiterated: by. the United States. 
Be = Sopeean Court as. recently as March. 15, 1920, in the case. of Cole Ue 
oe Ralph. - vs 
2. From the foregoing it will be seen that: 10 he whatever: could | 
so be obtained ‘bys mere e staking and posting unless such act V was = followed | 


















ee u 


oe ; 








with the provisions of other sections of the leasing law. Section 19... 
‘provides for relief, 30-called, for those persons who initiated claims on | 
“the public domain ‘at a time when’ the lands were not withdrawn or 

Classified, and who, at the date of the act, had not perfected such 
_ claims by discovery, and it further provides that where such’a clam-- 


_- ant had expended'an amount equal in, the aggregate to $250toward — 


the development of his claim, such claimant, if in good faith and the 
- claim was initiated prior to October 1, 1919, would be entitled toa 


"| prospector’s permit for thearea embraced in hisclaim. 


~The provisions of the relief sections. (18, 18a, 19, and 22), were. 
_. the subject of extended consideration by the committees of Congress, . 
and it is clear ‘that the provisions of section 19 are just as far as. 
Congress intended to go in the protection of claims and locations. — 
of the class here under discussion. To construe the act.as validating: —~ 


cg 


"mere “ paper locations ” would be placing Congress and this depart- 
ment in the position: of saying that one who had expended. $250: on. 


his claim would be-entitled only to a prospecting permit, while one 
who had only a stake and notice would be left with the privilege for. 
-an indefinite time of ultimately getting absolute title. It is further ~ 


- argued that under the act claimant has the option of taking a relief _ 


_.. permit under section 19 or standing on his “paper location” under 
«section 87. One might as logically argue that claims for relief under. ~ 
-. - section 18, over which there has been so much controversy, may now 
go to absolute patent by virtue of section 37. Congress never con- 


templated any such anomalous situation, = = 


"Tf the view urged in these arguments were adopted there would 


be little use for a leasing act for oil lands outside:the withdrawn. | 


oo areas, and perhaps for lands ‘within: such areas. ‘The purpose and... 
“-s policy ‘sought to be. accomplished ‘by.‘this’ important legislation... 
“would be largely negatived, and the States and the Reclamation Serv- 
~~»: jee would be deprived of funds ‘they are ‘counting on for develop- 
-. “ ment purposes. - Moreover, there is no practical’ necessity for the. ~~ 
.-.... eonstruction-urged to protect. any legitimate interest. “The new law 
“>. Gs liberal in the extreme in ‘giving all good-faith claimants, who have. 
os moade any material expenditures on th STOUL , reaso: a 
—.. opportunity to transmute such claims.into ‘permits and leases under). 





"the new law under far more practical working conditions than existed 
.. Qil-land leases—Stock-raising homesteads, 


<.. stock-raising homestead entries. 









468.0 DECISIONS ‘RELATING :TO ‘THE PUBLIG LANDS. ©. [Vok 0." 
. with. diligent and. continuous. work leading to discovery... Section 
_ > 8%of the new leasing act excepts from the operation of that act “valid 
. ~... ¢laims existent at date of passage of this. act and thereafter. main-. - 

"ss glaims.may.be. perfected under’ such laws, including discovery.” - 
-.. +. Obviously a valid claim under the former law is one that the courts 
>. and the Land Department. will protect and respect as against the = 

-... elaims of others. The mere ‘staking’ and ‘posting of notices do not. 

~-.. constitute sucha claim; and the regulations'so hold. © 6 
_ Any other view as to the construction of section 37 is inconsistent 


eground, fair and reasonable 


ee “a pnotsrons “RELATING 1 TO. THE PUBLIC. TANDS. 469 


oe “which sections are based upon’ alleged equities. of the: persons to: whom 











- Section 20° is: one: ot thes 80° called: relief: sections’ of: the awe, all ‘of! va 


eB ‘preference right to a permit: or lease ‘is’ ‘accorded: | JTt--was: designed Sa 
—» . to recognize the equities: of: ‘persons: who:had: gone ‘upon the public... . 

o. | - domain: and: made. homestead «entries. under’ ‘the: 160: or. 820. OTE EE 
ee homestead. law, neither of which: contains ‘any -reservation:of min: 9 
“= erals,.upon the ‘theory and under. the belief that: they were obtaining - oo 
~~. an unrestricted title to. the land:.: Becatise:of a subsequent with- 9 
|. drawal. or: classification of the: land as:mineral after. the: allowance =. = 
of their entries, and after they had spent their time:and:money upon 


the land, they. were under the necessity. of. either losing the land = 

—- entirely-or- accepting. a patent: under. the ene to 
July 17, 1914, reserving the oil. and: gas: deposits: in: the land to the. 603 

a United: States. No such equity: or reason exists'in the case of entries ©. 








e: provisions: of the. act: of pee 


oe under’ the 160 or 320 acre homestead law made upon: lands: theres - 


-_ tofore withdrawn. or.classified as:mineral, because the entrymanknew 






s . a atthe time he:made‘the entry: thatthe: “mineral-was: known and re- “ 
~~. served tothe United States, andthe most he. could: obtain. WAS. Boop 


o> patent: expressly . excluding the oil and gas deposits. This is:true 
of all stock-raising. homestead. entries; “for by. the: terms of the acti 
.. itself -all “minerals: ‘within the land: are expressly reserved: to. the 
~ United: States, together. with: ‘the ‘right to” enter “Upon” ‘the: lands, ae 
“mine and remove. the same.. fe 





ne drawn. or classified: for the: purpose ‘of: preventing . ‘disposition ™ (Of 
os aninerals under the: agricultural land laws, because the minerals: are a 
a - reserved i in the law itself. Tt is, therefore,. clear. that: Congress, when. 
ft used. in section 20 of the leasing act, the words. “lands bona fide. — 














‘Lands within: stock-raising. ‘homestand, entree: ‘need. ‘hot be. ithe : 


ee ee entered as agricultural. and: not. withdrawn’ or classified as’ mineral Sn : 
at the time of entry,” had in: ‘mind only: the entries. under the 160... 










or 820 acre homestead law, which contains no. reservation or classi- 


fication of mineral, and. where. subsequently, by reason. of a. with: 
drawal or. classification, the: entryman:was,:as: stated* ‘above, under, 
the necessity of accepting ‘a restricted patent. “Any other construc- = 

-. tion of the statute would involve the. disregarding of the. language | es 


oo . ’ “and not withdrawn or classified as mineral at the time of entry.” 


vo i section'20 of the act exists only where: the land: was: entered prior to’... 

withdrawal or classification, and subsequent to. entry “was withdrawn. 
oie Sore classified. as oil or gas. bearing | in character... This clearly. could. 
have no. ‘application. to-entries, under the stock-raising. ‘homestead : 
oo Jaw, where all minerals are: ps teserved and ‘where. no ‘apithdrawal; or. 
>. classification is necessary.” eee ee er i 
a ‘Preferential. rights of. ‘aptisnltural’ claimants, 


















The. regulations specifically. state that: the: preference right’ under. 


Whatever. ‘preferential rights: ‘hoitiastsaders or’ HS ibee agticultural: 


- To entrymen: as such may: have to-oil: permits: Or, leases must: be: found. a 


ee a) in: section” 20 of the act. “While this section is. notas: clear and 





i _ specific in some respects ; as. might. be desired, it is apparent that the 


~--*.. elass of entrymen: or patentecs ‘on. which. Congress intended by this. ay 
>. geetion to confer a preference right is those who made their entries. 
face =: when’ the land was not withdrawn or. classified” as mineral, and who" 
-.- were therefore permitted to make ‘their entries without any reserva-.- 
: (ton of the mineral to alte: Government, but were or will be. cape et 
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ae ne a Caray eat ne reservation hebase: of a Sithdrawal: uke 





: ae classification of the land, or because inthe meantime the land: has 
oe become of known ‘mineral. character,. before. submission of final proof one 
_. It-is also-apparent that this section is in the nature of a relief pro- 


a vision, . designed. to. take care of.those who found. themselves in the oe ws 


eeaane - gituation above: described at:the time the act was: passed, and not. in- 





oe der the homestead law in the future: ls 
<< e statements may be made. 


i entry ‘was made witha reservation of the mineral; there is no preference right. . 


oe ‘tended to provide generally for the. disposition of. mineral rights un- i | . . 
‘With these ‘general. penpostiens | in. | mind, ‘the following specific 


“4.-If the land’ was withdrawn or . Classified ot the ‘une. op eney. go that the: a 


oe Conversely, to entitle the homesteader to a pr eference right. the entry. must have pe a3 


: been’ proper ly. made without a.reservetion of the mineral. 


2. There can be no preference right.on an. a entry. allowed after February 5, S 


eee 1920, : See: section: 12.of the regulations. ° Le 
i at oe ‘There can be no preference right on ae ‘stock-raising entry under: the: ‘act 
of. ‘December 29, 1916;; for. under. that act all entries are made. with a. reservation oe 
of the mineral, — 
4, If the. homestead. etitry was onde. without eeseree tion of. the: niineral; ‘put an 
c ‘after the lands were‘of known mineral character, and for the purpose of acquir- 
ye ge mineral rights, there is no: ‘preference right to a ‘permit because (a): such. an 
.-» entry should: have been. made with.a reservation: of the mineral and the requisite 
nonmineral affidavit on. which the, entry. was. ‘procured. was" fraudulent, . and 
(6) the entry is not “of lands bona fide entered as agricultural.” ee 


5. But, where-one has an original entry under: the 160 or '320 acre law and fan. FS 


ae additional entry under ‘the. stock-raising | -(640-acre) law; the entryman will | 
- have the same’ nighis under the original as he would have had had he. not: made 
— the: ‘additional. ; 
i Ne Where one. nas ‘an ‘entry ‘without ” a ; reservation. ‘of the “mitieral, nobody 
a (not even the entryman: himself) may acquire. a permit or lease for the mineral 
“S80 long as the entry stands in that shape... 
7 But if the. entryman in: the ease: last: above mentioned files. B ‘waiver of the: 
a “mineral” rights.:in .the’ land, then: ‘he may. exercise his preference right, if he. 
- has any, and if not, others may file application fora mineral permit or lease. 
Pe 3 The “reservation ” * of the mineral above referred. to is’ pursuant. to. ‘sec-. 
as tion 2 of the act of J uly’ 17, 1914 (38 Stat., 509), which ‘provides that: the mineral: 
i occupant. shall pay: any. damage caused. to ‘the agricultural claimant. | : 


‘9. Where a patented entry, or:one.on which final certificate has. ‘isaued, nde. ae 


oe been. sold or transferred, the transferee would have. the same rights as the entry: 
bees). dan, | provided he acquired the land before January 1,'1918, but if ‘he: acquired: 
ede 1A after that date, there would ‘be no preference right in: anybody. 


oes 10.4 patentee, or entryman: with :final. certificate, with a: ‘reservation of the oe 

ore mineral. to the. Government, who has'a‘preference right can not withhold the =. 
> land from development indefinitely. . Section 12 of the regulations. proyides that) 

eee ont e anybody else applies for a permit on the land, the preference-right man shall.) 
he given notice and allowed 30 days within which to exercise his preference and). 


i --apply. for a permit himself; otherwise he will.be out. . 





ae cs He 11. The preference-right : claimant must be qualified to takes a permit under the 2 oe fe 
es lew the: same as anybody else; for instance, an alien transferee of patented. land ae oes 
. > eould not. get.a permit or. Jease; one who has already received the Himitof pert ey 


; nits allowed could not get a permit: - 


hie 12. The. matter of whether the agr ieultural: entry on whieh. a qiveferenes fight - - : 
oe a6: a permit is “predicated ‘is within: or ‘without: a known producing: ‘Structure © 
—. euts:no figure: in connection: withthe preference rights here under consideration, .. oo ee 









ed provided: that only. one-permit. may be: granted: to the same. structure.. 


oe ~ prior: in their lawful inception. 


“> "48. In-ease of conflict between a preference- -Tight claimant: under. ‘Sections. 18 : oe 
and 19 and one under section 20° the one oul peat ‘whose ‘Tights: ve oe. 


es - Conflicts between. nonmineral claims saa oil placers. oe ae aa ee 







oo When. an otherwise valid oil placer location is “saphea. ie ak oe nope 
covery the Jand i is snot. Buble ect to other appropriation. 60, jong’s as 8 the, HAD EE 










: ay - pronsroNs RELATING 70 “THE PUBLIC: LANDS, Lo aT: 
mining elaim is. ‘maintained, and should it: be. elitaneit'< or. w applied: tors! 
- under ‘some other law prior: to the filing of. an. application. for patent. 






_. bythe mining claimant. the. burden. of protecting his claim by contest ~ 
will rest upon him. This is necessarily so,:as the land is not segre- | 





gated from record: entry by a mere mining: location of. which the. land S 
ne Se department has no record... coe 


eo An orl: placer: location, ‘perfected by. ‘discovery. laid over. lend: ame 
pe braced i in a prior, valid, subsisting | homestead entry, is ineffective so. +: 


ae long as the homestead stands. (Prior. to the act of A ‘uly. 17,1914, the 


oe mineral claimant could contest the homestead.and cause its cancella- Es 


tions under. that act the, homesteader. may retain surface rights ‘and 


ae the, mineral is ‘automatically, ‘withdrawn; and under the: leasing ete 
2 en the, homesteader. might havea. preference right toa ‘permit for the) oe. 
oe _. mineral.) — ok stock-raising, homestead is an exception. to. this. rule, ee 

for all minerals are reserved therefrom, and the oil. deposits. could es 


oe have been located under the placer law up. to February 25, 1920. . 


- A mere “paper” oil placer location | that is, one. without a Gis! pies 
mo covery) will not prevent. a homestead. entry. for the Jand, but where. 
~~. the ‘claimant. of a ‘paper. location ” ‘is on’ the ground In: diligent. a 
“prosecution of: work. ‘leading to. discovery. at the time. the land. ise 


ee - homesteaded, he may by contest defeat the homestead entry. 


-. The allowance (after Feb.-25, 1920). of a. homestead entry on ‘land os . : 
covered by. valid rights. to. relief’ ‘permits or. leases under sections 18. 
or 19, is entirely within, the. discretion, of the cea of the In- ee 


“ terior. : - 
coe ‘Reservation. of mineral—When, required. 





Where; a. homestead entry: (not. dee the: stazing. , act): is” ny he — 7 


o. without: a. reservation of the. oil to: the: Government and. the land. 


ie 18. withdrawn. or. classified as oil land before: completed. final: proof - a : 
is submitted, the’ entryman. must take’ patent. with a reservation of 


the. oil, ‘unless: he can’ procure, a. reclassification - of the land by. the 


department or a removal of the withdrawal, or unless he can. show _ : : s 
at a hearing: (the burden of proof being on. him) that’ the land. Was os 


; 2 not. of ‘a known: mineral character at date of final: proof. 


but where, , In the’ case: last "stated, the withdrawal « Or. asin re ee 


2 dant the redult will be f ths! same Praga of whether there has oe 
ET Bs withdrawal or classification, ios 
S ee Interests under, drilling contracts, . noe ae ae eer 


“AL drilling. contract carrying with’ ita. right $ in ‘the ‘procasdac: or ae ee 






Bis aves the Jand. itself, will be. considered : an-interest, in the lease, and when. 
dt comes tinie: to grant a lease such drilling contractor will have tO. 









. a show: himself qualified to take a. Tease: ” ‘In all cases where the: drilling - 
is performed under contract ‘the: nature and terms. of the ‘contract a 
: —Tnust be disclosed before ‘lease is‘ granted. . o 


As to permits, the’ ‘situation: is. different. Te a eontractor. “dieivea : 


to: be: recognized’ by: the department: in corinection with a: permit, Ib 





e will: ‘bs y necessary, 1 for: him t to ‘file his: contract for: F approvals but. if UE he 





28 ate 


oo 7 ee ‘so. desires ie may inéxplote: tHe! laid. ander contract: arith: the oon 
. SS eg! and bring. his: contract: to ‘the attention ‘of ‘the department: only eee 
when and if he wishes. to: be: reeognized as e being interested 1 in. — Ca, 








fychase : : lease ¢ as may. pe applied for. 
es “Tn case sof two. élaims that "join, i. is necessary it: hive: iliseovary eas 
oth each claim to. secure ‘lease for both under section 18. If the dis-. . | 


Oe covery ‘i ig’ only onone claim, the ‘léase. must be confined ¢ to the limits e 


- | ne A of the claim’ containing the ‘discovery. - 
Right of assignees to a lease under section 18. Oe a eae eg 
‘Good faith locators: or their’ grantees, ioe Heke t to a ‘Tease’ 1G 


ere governed by the provisions of section. 18 of the: act,. may ‘transfer 
“their interests to contractors, assignees, or lessees who. were in undis- =. | 
° puted possession prior to: July 1, 1919+ and such owners may then > 
~ jomntly apply for a. lease for their aggregate holdings ‘or the “may ee 
 make-a division of: the area and each: Leet a » separate Tease 3 for ee ees 


] Bees individual holdings. | | 
_ Discovery. applicable to. all saris’ of. location.” ee ee Pe 
eae discovery on any part of a placer : lash Cubed a ag a ‘basis foe relist 2 


ae — under’ section 18, 19, or 22: of: the: act. will be, deemed fapplieable, Hoos pet 


oe every part ‘thereof. for. leasing purposes. 
ee Only citizens may. obtain permits. or. eases... a Oe ce ee: 
» .,The oil and gas leasing bill provides. toe the i issuance. of ‘prospects: he 





; ie permits and. leases to citizens of the United States, associations... =~ 
of such citizens, corporations organized under the laws of the United — Sees 
-.. States or of any State or Territory thereof, or municipalities’ Tt = 

follows. from this that-no one: butva’ ‘citizen. can obtain. a lease or ze Se 


ee _ permit, but aliens may be stockholders i in some cases. 
po Citizenship of agent: immaterial. oo 


AY notice: of a prospecting cpa may. pe: spoated ty an agout-o or . 


ee attorney: ‘in’ fact in’ ‘the’ name OF his. 5. Prinoipals ane pete of : paae 


an Oil ‘edeins ‘antddating isastng act. See 
~Qil placer claims for. angithdvawn, ‘afd nnclacdhad funds’ upon 7 ot 


eae which. discovery. was ‘made prior. to. the enactment of the. mineral oe 
Pe tees, leasing. law.are-not,.in, ‘the absence of. fraud, affected. thereby. sO. long . soe 
Soaks ag the. claimant complies ‘with the Jaw... If discovery was not made,- | 
aeons | the claimant in order. to protect. his right, to a patent, tmust have been. ae 
engaged: in diligent. work leading to a discovery at the. date of the 

ee ‘act. and must. be. able. sto, show: that, he Le continued such work. fe... Soe 


oo ae Preference ‘Hight of State grantee. : = ee ede amas 
"To entitle the. grantee of a State. to a  pbefuberice” right ‘under sec- oo 


oon 20 of the mineral leasing law, the selection must have been’ ce 


she : a ‘proved: and: transferred by. the. State BO to Ja january 7 1, (1918. 
fo When. the mineral: leasing: act. took. effect... - eS ee ae 
Under the general. rule. of law. apolebin to. euch. cases, the: ae. of ea 





: : an Rebraary. 25, 1920, was in force and. operation. during that entire day, ee 
oo subject, however, to the privilege of.any person having. a. substantial oe 
os right. which would ‘be affected by. the pe aarti of the: sigsheral ae ee 


ae oe — Prove} 3 af he | can, , the exact time 2 of approval. ae 
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a "DECISIONS RELATING TO. THE PUBLIC LANDS. 


“Thea et tof Februar oe 








ee ry "OB, 1920, supra, sseatious 13, antlioneed the Sec. ee 
ow ee of the: Interior, . cunder: such; rules asvhe: may. ‘prescribe, to: stant 020s, 
“>. to. qualifiedpersons:a, "prospecting permit “upon. not to: exceed: DEB GO 2 nee 
2s aerest of:land,” and. allows: would-be: applicants:.to: initiate a- prefer- Se a 
ence right, good for 30. days, ‘by posting ‘notice upon. the: ground. 902 
< 'Phis-statute andthe rules:and: regulations : promulgated. thereunder os 
“do not, however, confer. upon ‘stich: locators’a- right to obtain a: Prose. eS 
oe pecting permit. for: the entire.acreage:described many notice of loca- = 


tion. “The. statute simply: fixes. the maximum: amount t which: vmay’f be oe “ 
z ig Soret in a ase ite 2. 360. acres. = eee 


m a fea of Tocatiains and applications made ‘or “filed P during @ the o day ¢ of ae 


oe February 25, 1920: Sega 
ONT. locations: min dé: or applications: filed; lutein! ‘to: ‘Geation. 18 oo Maytag 


Z : the facts. may warrant. 
"Limitations under. isetinn: ae 











ee of the act of February 25, 1920, at any. time ‘during the day of Feb- - oF 


- ruary 25, 1920, will. be held, treated, and regardéd as‘simultanéous, mo 


oe Sand ine ‘case. of. conflict. of location: and application, in whole or. in. pee eee 
- part, between two. or more. qualified. applicants, all such applicants = 
“will be. allowed. 30..days from. notice within’ which to. compromise 
their differences: by:division. of lands -or. ‘otherwise,’ in default. of 


se which. this’ department: wall : make: such GINS oF: r< disposition; ae ae - oe 





- Tt will-be noted that. dation: OT seems: “46. a aahis' ¢ 46 the are Of . gs ae 


a interest: namely, those held directly’ from the Government. and those 
- held indirectly through ownership. of stock in‘corporations. As to. 9° 
~~ leases held directly, there ‘doés'not seem to be wiuch doubt thatthe == — 
oo Same: person: or corporation: may’ “not at the™ ‘same. time. have more. 
--~. than‘three- leases in ‘any one: State, or more’ than: one lease tae Sane 
eae ‘the geologic structure of the same producing oil or gas: field:s iP ee 








Phe section further: provides: that:“ no: corporation - shall hol a: angles sick 


ee iptenee as a. stockholder of another corporation. in more than.such = 
~~... numberof: leases.” This. language; taken in ‘conjunction. ‘with the: 0°80) 
>... language. preceding. it, seems. to: hold'that' a ‘corporation may not have © ioe 
“an interest in more than three leases, either directly asa lessee, or. 
. indirectly as a: stockholder + ina corporate lessee. True, the next clause res oe, 
_ > provides that’ “no° person: or corporation shall: take. or hold any 
~. cinterést or. interests as a: member of an association or. associations, OF ee 
~~ ag a stockholder of a corporation or: corporations,” in which: ‘the es 
aggregate leasehold interests: exceed’ an. ‘amount- equivalent. to. thes. 8.-3 
~ maximum number of acres:allowed.to:one lessee. It is‘clear-that as 
_.  to:a corporation the clause last quoted is: inconsistent with-the clause. 
2. first: quoted, ; and as the clause first. quoted °i ‘is: More‘ restrictive as to'a 
ty corporation. than the following. clause, itis considered that the former 
controls. But. this leaves'an: individual. with the. right: to hold three | 





7 leases. directly,. and, at: the same: time,: to. have:a stock: interest: in — oes 
3 _ Coupamations) having leases, epee his direct and indirect. holdings 2 vie 











oe do. not. (exceed lia maximum » for. one. person, ‘namely; Toe excetding a 
_.» +. ..9,560- acres in the same structure or 7,680 inthe same State...It-fol= 9. 
Pe lows also that a person may hold stock in any number of corporations ...- 
holding leases provided his stock. interests do not a iu a ‘Steater. oe 
acreage than that above stated. : tees 
soo. While under: the: regulations. ‘eifbalantially: the: same. “pestvietions oe 
St oe ee apply to permits as apply to leases, the number of leases one has will = 
OS not necessarily. limit the number of: permits. he may have, but whena 
ua permit: mens: into’ a lease, then: the ions as seu eases apply cn 
. Bond with preference Teht eaplieation: a ee ae | wy Pact 
In the'case of a preference right: or lication. nada section’ 19, the a 
spend: may be filed ero or deterred: until: ‘perme: is ‘authorized. eee 
cae Articles of incorporation. eae 
“Under section 25 of. the rapilatigna’ a  contified ‘copy of ins arriclee Pe 
of incorporation. should be filed with the original. application, ‘but é an = ee 
uncertified copy is sufficient to secompany_ the snp neat. eau 


a Registers 7 Rosato, 











Rights of. association in geologic structure... 


_» An association may. hold. only. one. ‘permit in. ‘the. same. 5 geologic = 
— structure, and: the interest. of a member of different « associations. may: 
aggregate 2 60 acres in the same structure. . ieee eee ees 


Ceded: Ute Indian lands subject to leasing act. 


_ By. departmental. decision of August ‘9, 1920, it was hela. tha: the eS : 
oil and gas deposits contained in that portion of the Ute Indian Reser- _ 
. vation in the State of Colorado: formerly occupied: bythe: ‘Uncom- 


- pahgre and White River Utes, ceded:to the United States by the con- 


federated bands of Ute Indians by the treaty of March 2, 1868, as 

~. amended, accepted, and ratified by the act. of June.15, 1880. (21. Stat. ee 

“5 199), and opened to. disposal under. the provisions of ‘the act of July 
~ 98, 1882 . (22, Stat., , 118), are Subjent to. ‘Gispocal x under the mineral | 
leasing act. ees 


| Uintah ceded Indian. naade cubject to leading act. 


_.... The Uintah Indian lands opened to-sale and | okay bia act Me is 
ee a 3 OR 1902 (82° Stat., ie are e aabjest-s to the ©, operation, of the ee ee 
oe act tof Bday 25, 1920. ee ee 


a 2 a - Procedure i in: i Selation: to 5 dell cleaver claims 3 in ontiot with b permits 0 or ; | = me 
nies eee or. subject to » Aneterential: Tights. a ay eee 


| Daramenro OF THE. 2 ENTERioR,: 


-Grnerat Lanp Ormica,. a = ve Pee 
. Mashingion, October e 1920, en aoe 


-Onited States Lind. Offices. 


ee  Ganrrnaninan ¢ Instructions have been arruaati: Fo Soveral: tecal: ee 
oe act Stites as to. the ‘proper: procedure to take in: connection with non- 2) 
eee ok mineral applications or sélections filed for, lands. embraced in-appli- 
“'." <eations for. prospecting permits or. leases, or which. may be. subject. oe 
ee to preference rights, under the leasing act of February 25, 1920. ee 
ee prospecting permit: is: granted. in. contemplation. of. a “future: pee Ce 
ee lease for a. Hare: or. call of the same land in case. OF P SCORSTY 3 eee oe 








"DECISIONS RELATING. TO THE PUBLIC LANDS, oo “IVa ee 


Tr 
re 








es "DECISIONS RELATING TO. THE ‘PUBLIC. LANDS. a 








ants ie by the statute, 4 are superior, | "both i in ree and ad eke to os ne ei ee 
ne applications or. ‘selections: having ‘their. inception. subsequent: to the | 


= leasing act. ‘Ttis apparent: also. that the allowance of nonmineral ap- 
: propriation. of the surface of vacant lands in- producing structures: 
will interfere with the leasing of. such lands oa omeinye. eae 


Peewee -linget section 17 of the. rosea act, 


-” mineral: areeyena # for sue 
ae eee acts . 





Yowe are therefore, directed :: ee ee 
fee "LANDS OUTSIDE PRODUCING | STRUCTURES. 


“ay Ta: all cases. of applications. to make. poninincral entrites or. 


selections of lands outstde*of areas which have been designated. by 2 


the department. as within the. geologic: ‘structures of producing oil or 


gas fields, and which lands’ are also’ embraced. in. applications. Lore. 203 oe 
- prospecting permits or in permits granted, such nonmineral applica 
tions should be received, noted on your. records, suspended; and trans- 


ae - mitted to the. Commissioner. of the General Land Office for instruc- ee | 


tions. If in any case such nonmineral entry or selection shall: be ale : 


lowed. by you on, instructions from the Commissioner, the same will = 
be with a reservation of the oil or gas to the United States, and stibe.-8 Aes 


-_ ject to the rights of the permittee or lessee, as the case may ‘be, to. use’ 
so much of the surface of such land.as is necessary in extracting and. 


| ‘removing the mineral de sci without compensation to the none 2... es : 
use, In accordance yeith section, 29: of the: ee 


“LANDS IN PRODUCING STRUCTURES, 


@) You. will reject: all applications to: enter, file. upon, or » aalext : ee wrk 


ae 7 eae the nonmineral land. laws, lands which have been. or shall be? 
-.. designated by the department as being within the known geologic 
_.. structures of: producing oil-or gas fields, pending consideration DY 2 

the department of the argicultural cHenaciar. and value of suchlands) 


_ and a determination as to whether the surface of the land is of APTA 
cultural. character and value and may be: disposed: or without detri- eS 
ae to the Public fr interest. Te ee ee _ 








CE aie 





- OONFLIOTS. wit PREFERENCE RIGHTS. 





_ DROISIONS 1 RELATING tO one 8 PUBLIC 1 LANDS, EVOL CU Stee 


(3). ‘ALL homestead ania or other Honiiaerat: flings. or peas - ! : 
Gllonbed: prior to receipt of these instructions, and subsequent to Feb-. 


i ee Py 24,°1920, which are found to‘be in. conflict: with preference oe 
os -pights: timely asserted under the remedial ‘provisions of the act. of — 9. ~ 
February 25, 1920; shall’be suspended: pending the consideration: OF. fos 
or §he: application. for the permit or lease, and the ‘parties in interest so +... 
o-.. advised. If the permit or lease be: allowed or granted, such home- > 
~~. stead entry or other allowed nonmineral application or selection Will: 22" 
~~ be canceled if the lands are*within designated: geologic structures of 
~~” producing oil or gas fields. If outside of such designations, the: pv ed a eee emra 
~ o.- .-gultural entries, applications, ¢ or selections will be allowed to stand or 
ae will: be: canceled i 10 n the discretion of the preety as # provaded Be oe 
. — section ] 1 hereof. a oe eA eG 


“LIABILITY | FOR DAM AGES. 


(ay Your’ attention ; is 5 drawn to » the. distinction’ aie exists ander , : i Z = 


Ka the law with respect to the rights of permittees and lessees of mineral 
~~ deposits in cases where the nonmineral entry or. selection is allowed 
“s.-subsequent: to the application. for permit or lease or subsequent to. 
—-.. February 25, 1920, in conflict with rights recognized by sections 18, 

wie i 18(@);: 19; and 29, of the leasing act, and those cases. where the. non- OES 
ee mineral entry, filing, or selection with: a@ reservation -of the mineral =. 
- (either at time of entry or later) under the acts of July 17, 1914 (86 ee 


tat., 509),.or December 29, 1916. (39 Stat., 862), precedes the permit, 00. | 


Be i ian lease, or mineral right, for i in:the latter. case. the nonmineral claim- >... 
.” antis entitled to be reimbursed for all damages to crops.and. improve- ae 
Se aments: by: reason of the operations: ofthe permittee or lessee, ‘as: proe 
“vided in those acts; while in the former the respective rights of the: 0.20" 2 


is mineral. and surface claimants: are. » Boverned by. section: cae OF: the — 
ae eu! act. ee ee eee ee Se 


vey respectfully, Gun ies Maa 
¥ ATEN 


a | Approved Gétober | 6, 1920. ; 
eo Sonn Banron. Payyn, 2 ek 
ee ae «Secretary, 





ae ” Commissioner. oe 





-. AN-ACT To promote the mining: of. coal, phosphate, oil, oil shale, gas, and). 


3... Sodium onthe public domain... 


8 Pumtze—No, 146—06rm Cowomme} 


United States of America in Congress assembled, That. deposits of 





coal; phosphate, sodium, oil, oil shale, or gas, and lands containing 


such’ deposits owned by the United'States, including those in national = 


Statutes, page 961), and those in national parks, and in lands with- 


_. drawn or reserved for military or nayal uses or purposes, except as ~ 


_ © hereinafter provided, shall be subject to disposition: in the form and 


_ any’ association of such, persons, or to any corporation organized 
_ under the laws of the United States, or of any State or’ Territory 
__ thereof, and in the case of coal, oil, oil shale, or gas, to municipalities: — 





‘manner provided by this act to citizens of the United States, or to = 
| : y corporation organized... 





Provided, That’ the United States reserves ‘the. right to extract 


wise granted under the provisions of this act, under such rules and 


_. Regulations as shall be prescribed by the Secretary of the Interior: a 
> Provided further, That in the extraction of helium from gas pro. 


- : duced. from such lands, it shall be so extracted as to cause no sub- 
_ Stantial delay in the delivery of gas produced: from the well tothe 








. tmder such necessar 


country, the laws, customs, or regulations of which. deny similar or 
> like privileges to citizens or corporations of this country, shall not by 
~ Stock ownership, stock holding, or stock control own any interest 


Seo, 18, That the Secretary of the Interior is hereby authorized, 
_. Under such necessary and proper rules and regulations as he may 
“-_ prescribe, to grant to any applicant qualified under this Act a pros- _ 


~~ Pecting permit, which shall give the exclusive right, fora period not 





exceeding two years, to prospect for oil or gas upon not to exceed 


__ two thousand five hundred and sixty acres of land wherein such 


deposits belong to the United States and are not within any known 
_. geological structure of a producing oil or gas field upon condition — 
_ that the permittee shall begin drilling operations within six months 










__ from the date of the permit, and shall, within one year from and after 














"DECISIONS ‘RELATING. ‘0 THE PUBLIC ‘LANDS. 


i. ae ee ‘hiain: fice irindved: feet each snags valuable ‘deonite of oil ee 
or gas: shall be sooner discovered, and shall, within two years from. 
date of the permit, drill for oil or gas to an. aggregate depth of not: | 
ss. Jess than two thousand: feet unless valuable deposits. of oil or gas. 
-... . Shall be sooner discovered. ‘The Seeretary of the Interior may, if he... 
~- + ghall find that the. permittee. has been unable with the exercise of --.. 
~~ diligence to test. the land in the time granted. by the permit, extend = 
Se to gay. “such permit for such time, not: exceeding two. years, and. upon 
ees | gach: conditions as he shall. prescribe. -Whether the lands sought’in’ 
-.. any such application and permit are surveyed or cunsurveyed. ‘the OE 
“ss. .) applicant shall, prior to filing: his application for.permit, locate such ~~ 
~~... Jands in a reasonably compact form and according to the legal.sub-- 
Le ee divisions. of the: public land surveys: if the land be surveyed. andein’") 
eo eB approximately square or. rectangular. tract if: the. land'be an uUNSUT- 2 
coer ee veyed: tract, the length of which shall not..exceed two and one-half 

— times its width, and 1f he shall cause to be erected.upon.the land for 
which a permit. is sought a monument not less than four feet: high, aie 


at some conspicuous place thereon, and.shall post'a notice in writmg 


~ ‘on‘or near said monument, stating that an application for permit... - 


will be made. within thirty days after date of posting said notice, the. 
'.. name of the applicant, the date of the notice, and.such.a. general de- ee eae 
“scription. of the land to be covered by such permit by reference ta. a 


courses and distances from such monument and such.other natural ob-. 


ee _ Jects and permanent monuments as will: reasonably identify the land, = 


a toe permit 


stating the amount thereof in acres, he shall during the period: of 


* thirty days following such: marking and. posting, be entitled to a: - 


preference right over others to a permit for the land so. identified. a - 


~The applicant shall, ‘within ninety days after receiving ‘a -permit, 


mark each. of the. corners of the tract described in the permit upon. ~ - noes 


~ the ground with substantial monuments, SO: that: the boundaries. ean) aS 


oe ‘be readily traced. on the ground, and shall post-in.a conspicuous place . 
upon: the lands .a notice that such permit. has.-been. granted and.a . 


description: of ‘the lands: covered thereby :. Provided, That’ in the: : 


~ Territory of Alaska prospecting permits not more ‘than five in num- . ; 


_.. ber may be granted to.any qualified applicant for periods not exceed- 
~The four years, actual drilling operations shall begin within two years 
-.- from date of permit, and oil’and gas wells shall:be drilled to'a. lepth 
of not less than five hundred feet, unless valuable: deposits of oil or eek: 
“gag shall be sooner. discovered, ‘within three’ years from date of the. =. 
“> permit and to an aggregate depth of not less than two thousand feet. - 
unless’ valuable deposits. of oil or gas. shall be. sooner discovered, 
>. within four’ years from. date of permit: Provided. further, Thatin  . 
> gaid Territory the applicant :shall have a preference right over,others. 
ae oA land: identified. by temporary. monuments and notice: vie 
--posted-on or near the same for six.months following such marking 
and posting, and. upon receiving a permit. he shall mark the corners of ee 
the tract described in the permit upon the ground: with: substantial = 


3 Monuments within one year after receiving such permit. 


‘Suc..14. ‘That upon establishing to the satisfaction of the ‘Gectotary. 


. = aes the Interior that valuable deposits of oil or-gas have been discov- 
Sh sered: within the limits of the land embraced in any. permit, the per- 
-.. mittee shall be entitled:to a lease for one-fourth of the land embraced = 





| a the: Prospecting permit: Provided, That. the. permits atiall: Pe 





rT 


ey 


‘Su 


- Toyalty as may be fixed in the lease, which shall not be less than 12) 

















ee per: canta in- violins or: valu: of. they nbodsietiotiy andi ae pe ee ae 
os. In advance of:a rental of‘not less than $1-per acre per-annum there- 
" .. after during the.continuance! of the lease, the 
year to be credited against the royalties. as they accrue for that year. 
va es eases: shall befor a: ‘period, of twenty ' years, : with the. preferential | ae 
oe tight in. the lessee ‘to. renew: the, same: for: successive:periods.of ten 
“. ‘years upon such reasonable'terms:and. conditions as: may be.prescribed) 
--... by the Secretary..of, the: ‘Interior, unless otherwise provided: by law at > | 
 * the-time-of the expiration: of:such: periods. .. Whenever ‘the: average 
ee Es daily: production: of:any. oil well shall not. exceed ten: barrels per: BY oe LF 
“.. the Secretary of the Interiori is-authorized to -reduce the. royalty on. -. 
..-. future. production. when::in his. judgment. the :wells can: not be:suc- = ° 
Oe cessfully: operated upon. the: royalty. fixed.in the lease. ‘The-provisions a 
oo oe th this. paragraph, shall: apply: ‘to: all oil. and. a8 leases made under "3 
< ent is act. ne 
A me By "That. upon. 1 relinquishment 40: the ‘United: ‘States; ‘filed Stas eee 
ene ihe General. Land: Office within six months after the. approval. of this — a 
act, of: all right, title, and. interest, ‘claimed; and. ‘possessed. prior to-.2. 
ke July 8, 1910, ‘and. continuously: sinee. bythe claimant. or his prede: 
eek Geggor: in: interest under the. preexisting g placer mining. law to any.oil. 
—.. or-gas bearing. land. upon which: there | a 
oe meee) ee or. gas wells.-to: discovery. embraced, in :the. Executive order. ol. 
oo awithdrawal: issued. September. 27,1909, and: not: within - any” aval) 
_.. petroleum reserve, and upon, payment: as royalty’ to the United. States oe 
of an:amount equal -to.the: value .at. the,time: of: production: of one. 
». gighth of.all the oil or: gas. alr eady; produced except oil or gas. used:for: 90. 
oe production. purposes onthe: claim, or. unavoidably lost, from such 
~"-Jand; the claimant, or, his: successor, if, in possession: of. such Jand, 
See undisputed by any, other claimant prior to July:1, 1919, shall be enti- ego 
 <-. fled toa lease thereon. from the. United. States for: a. period oftwenty =. 
“years, at a royalty of not:less, than 124 per centum. of all. the-oilor 
"gas produced except : oil.or.gasi used for. production. purposes on the ~~ 
oo. @laimy or. unavoidably. lost;: Provided, That not more than one-half 
os. of the. area, but in no-case. to. exceed: three: thousand two. hundred’ - eee 
~.. -aeres, within: the geologic oil, or.gas structure: ofa: producing oil-or.. 
o>. gas field shall be leased, to. any. one, claimant under the provision of. 
aes e this. section when the, Areas, OF; such, lane pe oil structure. exceeds: . eae 








"DECISIONS, ‘RELATENG: TO. THE PUBLIC LANDS. i cae “hatha 


e rental-paid for anyone a | 


as, been: drilled one.or.more 


oe ath: = DECISIONS ‘RELATING, TO: THE PUBLIC LANDS. |” ABT ie 


- oF subjoch. to: this, provision: within six. ohandrad cad sixty” feet of: any _ 
. “such leased: well without. the consent of. the lessee : Provided, however, 

_ That the President may, in his discretion, lease the: remainder or 
any part: of any such claim upon which such. wells have been drilled, = = 
~~ and in-the event of such leasing said claimant. or his successor shall ee 
havea preference. right to. such lease: And provided further,Thathe == 
may. permit.the drilling of additional wells. by the claimant or his... 

_. successor. within the limited area of six: hundred and sixty. feet 

. theretofore provided. for. upen such terms. and conditions as. he- oe 

. May-prescribe. "2 2s 
No claimant for. a ea: a has been. guilty: of any tone or ene fot oe ne 
7 had knowledge or. reasonable srounds to know of any fraud,or who = — 
~ has. not acted honestly and in- good. faith, shall be entitled to. any of 7 
| . the. benefits of. this: section. a ee 
~. Upon ..the-delivery and- acceptance. oe the léase, as in. 1 this section ae 
ae provided, all suits brought by the. ‘Government. affecting such. 

~ lands. may..be. settled and. adjusted. i in accordance. herewith and all 


moneys, impounded in such suits or under the Act entitled “An Act 
to amend-an Act. entitled ‘An. Act to protect the locators in good 


_' faith of oil. and gas larids who shall have effected an actual discovery 
. of oil-or gas on the public lands of the United States, or their suc- 


céssors in interest,’ approved: March 2, 1911,” approved. August, 25, 


| 1914 (Thirty- eighth Statutes. at ‘Large, page 708); shall: be paid over 
- to the parties entitled thereto.. In case of conflicting claimants for — 


leases under this section, the Secretary of the Interior is authorized 


to grant: leases to one or more of them as shall be deemed just. All 


leases hereunder shall inure to the benefit of the claimant and all 
persons: claiming through or under him by lease, contract, or other- _ 


wise, as their interests. may appear, ‘subject, however, to. the same 
limitation as to area and acreage.as:is provided for claimant i in this’. 
- ‘gection: Provided, That no claimant acquiring and. interest in. such - 
- lands since September 1, 1919, from a claimant on or since said date 


claiming or holding. more than. the maximum allowed claimant under | 
this section shall secure a. lease thereon or. any interest therein, but 
the inhibition. of this proviso shall not. apply to an exchange-of any 


_ interest in such lands made. prior. to the ist day of January, 19290, 
which didnot increase or reduce the area or acreage held or claimed a ee 
in excess of said: maximum. by either party to the exchange: Pro- = 
lauded. further,. That.no. lease’ or leases under this section shall be = 
“granted, nor. shall any: interest therein. inure, to any person, sgoe’ 2 
ciation, or. corporation: for a greater. aggregate area, or. acreage than Pata 
| ‘the maximum: in this section provided for. | ee as 
Src. 18a.. That. whenever the validity . ‘of: any gas. or petroleum cc 
- placer claim under. preexisting law to land embraced in the Executive == 
order of withdrawal issued” ‘September. 27, 1909, has been: or. may — see ies 
- hereafter be drawn in question on behalf of the United Statesinany 
_ . departmental or judicial proceedings, the President is hereby author- © 
‘ized at any time within twelve months after the approval of this. 
. Act to direct the compromise and settlement of any such controversy. 
-- wpon:such terms and conditions as may be agreed upon, to be carried ©. 
— . out by an ue or. division of land or. division of the ed of : oS Roar ae 
ae : eee | oe | . | eae re eae 


- 15504°—vor 47—-19—21 
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eee "eso. 19. That any person: who. on Occker 1, 1919, was a es de : . 
or occupant or claimant of oil or gas lands under a claim initiated. 


pos - while such lands were not withdrawn from: oil or gas location and a Fs 


_ entry, and who had previously performed all acts under then exist- | 
ing laws) necessary to valid locations thereof except to make discovery. 

- and upon which discovery had not been made prior to the passage 
of this act, and. who has performed work or expended on or for 


the benefit ‘of such locations an amount equal in the aggregate. ofa. 


$250 for each location if application therefor shall be made within. -- 

- six months from the passage of this act shall be entitled to pros-- — 
. ‘pecting -permits thereon upon the. same terms and: conditions, and. 
.. limitations as to acreage, as other’ ‘permits provided for in. this act, 


sd _ Or where any such: person has heretofore made such discovery, ‘he: ae 
~~ shall be entitled to a lease thereon under such terms as the Secretary. id 


an Aye 


of the Interior may prescribe unless otherwise provided. for in sec- — 


tion 18. hereof: Provided, That: where such prospecting permit: is | : 


granted. upon. lands within any known. geologic structure of a pro- ._ 


| ducing oil or gas field, the. royalty to be fixed in any lease thereafter © © 


granted thereon or any portion thereof shall be not less than 123 
per centum of all the oil or gas produced except oil or gas used - 


a PLO production. purposes on the claim, or unavoidably lost: Pro- » 
wided, however, That the provisions of this section shall not apply 
to lands reserved for the use of the Navy: Provided, however, That 
no claimant for a permit or lease who has been guilty. of any fraud 


or who had knowledge or reasonable grounds'to know of any fraud, . .. 


or who has not acted honestly and i in. good. faith, ‘shall be entitled to 


te any of the benefits of this section. 


All permits or leases hereunder shall 3 inure to the benefit. of the — 


claimant and all persons. claiming’ through or under him by lease, ac 


contract, or otherwise, as their interests may appear. ~~ te 
- SEC. 20, In the case of lands bona fide entered as: agreaitural aad : 
not withdrawn or classified as ‘mineral at the tirae of entry, but 
- not including lands claimed under any railroad grant, the entryman 
or patentee, or assigns, where assignment was made prior to January - 
1, 1918, if the entry has been patentéd with the mineral right re-— 
served, ‘shall: be entitled to a preference right ‘toa permit and toa” 
lease, as herein provided, in. case of discovery; and within an’ area. 
not greater than a township such entryman and patenteés or assigns — 


oe holding restricted patents may combine their holdings, not to exceed 


"5. ¢ywo thousand five hundred and sixty acres, for the purpose of making __ 
oe joint application. Leases executed: under this section and embrace 
oo -Ing only lands so. entered shall provide for the payment: ofa royalty)... 

Soh of not: less than’ 124 per centum as to such areas within the permit 

oe as may not be. meltided’ within the diphovery. lease to wae the act ey 


cio ae ee is entitled under section 14 hereof. 





S Jocpeagaghs 21 | relates to oul shale. J. 
oe. ALASKA’ orl PROVISO. 


Sen 2, ‘That any, ‘bots fide occupant or luimant of. ail or. et as 


So see ive ‘lands in the. Territory of Alaska, . who, or ‘whose predeces- _ oe 
“15 gorg-in“ interest, ‘prior to withdrawal had complied ° otherwise. with  . ” 
Cele the: requirements of the mining laws, but had. made no discovery: OL cs. 
ee oe or. eae in 1 wells and who prior to withdrawal had. made ee 


-quishment or surrender to Ahe 
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ae ‘provements for. the. discovery of oil or gas on or for iol: b toontion” Peat set 
_. or-had prior to the passage of this act expended not less than $250 
-.. .In-Improvements on or for cagh location shall be entitled, upon peline eer 
ns United: States within one year from = 
-. the date of this act, or within'six months after final denial or with- ©. , 
—- drawal of application for patent, to a prospecting permit or permits,: © 
~.. lease or leases; under this act covering such lands, not: exceeding five. ec 
-.-permits or leases in number and. not: exceeding an aggregate of one 
| thousand two hundred and eighty acres in each: ‘S or 
leases in Alaska under this. act whether as a result of prospecting ee a 
permits or otherwise shall be upon such:rental and royalties as shall: ous, 


as be fixed by the Secretary of the Interior and specified in the lease 


ws... and be: subject to:readjustment at the end of each twenty-year eed: PU ta oe es 

.. of the lease: Provided further, That. for the purpose of encouraging °°. ~ 

the production of petroleum products in-Alaska the. Secretary. May; Ae, 
in his discretion, waive: the payment of any rental’ or ‘Foyalty: MOG 5.52 ce 


, exceeding the first five years of any lease. 


cae -No claimant for a lease who has been. cuilty. oF any fraud: or ono? . a : 
Pao ‘had knowledge or reasonable grounds.to know of any fraud, or who 
- has: not. acted. honestly: and in aoe faith, shall be entitled to Any of | 


the benefits ofthis section... © 
+ [Sections 2 28, 24, and 25 relate to » sodium.) 


GENERAL PROVISIONS ‘APPLICABLE TO COAL,’ PHOSPHATE, Soro, om, i 


“OTL: SHALE, AND Gas LEASES. 


| Seo 26. “That tha: Societany Gt the Tnterior: ebeall reserve. cand aye . 
exercise the authority: to. cancel. any prospecting. permit. upon failure 


_by the permittee to exercise due diligence in the prosecution of ‘the 
prospecting work in accordance with the terms and conditions stated... _ 
in the permit, and shall insert:in every such permit issued under the | 
provisions: of ‘tis act. appropriate Prowon: for its cancellation. PY: . 
“Sic. On. ‘That: j no “person, " asseiationy: ‘or corporation, ‘except, as oer. 
3 herein provided; shall take or hold. more than one coal,. phosphate, OP 2, 
oe _ sodium lease during the life-of such lease in. any one State;no person, 
association, or corporation shall take or hold, at one time, more. than. - ae Oe 
. three oil.or gas leases granted hereunder in any one State, and: not. :.0.35 2) 
- moore than. one lease within the geologic structure of the same pro- Age 


™ ducing oil or gas field; no. corporation shall hold any interest: as’ a 


stockholder of another | corporation in more than’ such | number. Of y eee 
~~ Jeases;-and no’ ‘person. or corporation shall take or hold any interest a 
eee SOR: interests. as a member of an. association or associations or aS'a. 
sre ~~ stockholder. of a corporation. or ‘corporations holding a lease. under — ogee ays 
the provisions: hereof, which, together with the area embraced in any > 
, direct holding of a lease under this. act, or which, together. with any. 
-.. ” other interest ‘or. interests as a member. of an association or associa- 8) fe 
-- -¢ions' or.as a. stockholder of a ‘corporation or corporations holding: eee eee 
-, Jease under the provisions hereof, for any kind of mineral leased’ =. 
ee tye hereunder, exceeds in the aggregate an amount. equivalent to, the. 
= maximum number of acres of the respective kinds of: ‘minerals ales 
~~: lowed to any one lessee under this act. Any interests held in viola- 


-.... tion of this act shall be forfeited:to the United States by. appropriate 





: Proceedings: instituted nny the Atorney General for that Purpose. me 





rovided, That es 











. ment, or cease Tey 
LE 
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o - the United States district court for the district in which the property, - ate 
- or some. part thereof, is located, except: that any ownership or interest = 
forbidden: in this act. which may be acquired by descent, will, judg- 


acquisition: Prov 


of lessees under the provisions of this act from combining their sev- 


eral interests so far as may be necessary for. the purposes of con- _ 


structing and carrying on the business of a refinery, or of establishing — 


.- and constructing as a common carrier a-pipe line or lines of railroads. 


be held fortwo -years and not longer after its 
or ) id ed, That nothing herein contained shall be con- =~ 
. strued to limit sections 18,18a, 197 and 22, or to-—prevent amy ntimber © = 


to be operated and used by them jointly in the transportation of oil = 
_ from their several wells, or from the. wells of other lessees under this 


~ bination for such.purpose or purposes shall.be subject. to the approval .  — 


a. of the Secretary of the Interior on:application to him for permission _ 


to form the same: And provided further, That if any of the lands or 


deposits leased under the provisions of ‘this: act shall be subleased, . 


: trusteed, possessed, or controlled by any device permanently, tem- — 


. porarily, directly, indirectly, tacitly, or in any manner whatsoever, 
so that they form part of, or are in anywise controlled by any. com- 


- bination in the form of an unlawful trust, with consent of lessee, or 


. form the subject of any contract or conspiracy in restraint of trade = 


in the mining or seiling of coal, phosphate, oil, oil shale, gas, or so- 
dium entered into by the lessee, or any agreement or understanding, 
written, verbal, or-otherwise to which such lessee shall be a party; of | 
which his or its output is to be or become the subject, to control the 
‘price or prices thereof or of any holding of such lands by any indi- 
vidual, partnership, association, corporation, or. control in. excess: of 
_the amounts of lands provided in this act, the lease thereof shall be 
forfeited: by appropriate court proceedings. =. tees 


Suc. 28. "That rights of way through the public lands, including 


the forest reserves, of the United States are hereby granted for pipe- — 


line purposes for the transportation of oil or natural gas to any appli- 
cant possessing the qualifications provided in section 1 of this Act, 
to the extent of the ground occupied by the said pipe line and twenty- 


five feet on each side of the same under-such regulations asto survey, | 


location, application, and use as may be prescribed by the Secretary 


-_ of the Interior and upon the express condition that such pipe lines - 


_. Shall be constructed, operated, and: maintained. as common carriers: 


Provided, That the Government shall.in express terms reserve and. _ 


_ shall provide in every lease of oil lands hereunder that the lessee, 
_-. assignee, or beneficiary, if owner, or operator or owner of acontroling 
~ Interest. in any pipe line or. of any company’ operating the same — 


| gas or oil under the provisions of this Act: 4 | ory Thatno 

ss. portation of oil or natural gas except. under and subject to. the . 
~ a. provisions, limitations, and conditions ‘of this section. Failure to. — 
comply with the provisions of this section or the regulations pre- 





a which may be operated accessible to the oil derived from lands under 


oe, such lease, shall at reasonable rates and without discrimination: ac- i e oe 
-. cept and convey the oil of the Government or of any citizen or-com-, ~_ 
-.-pany. not the owner of any pipe line, /eidaras a lease or purchasing — 


- © ‘scribe 1-by the Secretary of the Interior shall be ground for forfeiture 
of the grant. by the United States, district court for the district m =~ 





ct: Provided further, That no 
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= which’ ‘ne > property, or some part thereof, is located i in an shi OC oes 


Sa ie ‘Proceeding. ~~ 
‘SEG. .29;. “That. any permit, ‘lease, occupation, or use permitted ae 


ie Se under this Act shall reserve to the Secretary of the Interior the right pate 
- to permit upon such terms as he may determine to be just, for joint. | 
~..”. . or several. USE, such easements. or rights of way,. including easements. ke ete Ad, 
in tunnels. upon, through, or in-the lands leased, occupied, or used 


as may be necessary or appropriate to the working of the same, or of. — 


a other lands containing the deposits described in this Act, and the. — alas: 


-. -treatment-and shipment of the. products thereof by or under authority | 

_ of the Government, its lessees, or permittees, and for other public = 

purposes: Provided, ‘That said Secretary, in, his discretion,in making == 
~-any. lease under. this Act, may reserve to the United States the right oi 


to lease; sell, or. otherwise dispose of the surface of the landsembraced = 


- within. such lease under. existing law or laws hereafter. enacted, in'so. os co 
far as said. surface 1 is not necessary for use of the lessee in extracting bn, gee 
_.and removing the deposits therein: Provided further, That-if such 


reservation is made it shall be.so determined before the offering of". 


such. lease: And provided further, That the.said. Secretary, during the Spee } 
life of the lease, .is authorized. to issue. such “permits for easements s 


herein provided:to be reserved. | 
Sxc. 30. That no lease issued’ ninder ‘hs. authori: of this nee shall 
be. assigned or. sublet, except. with the consent of the. Secretary: of 


” the Interior. -'The lessee may, in the discretion of the Secretary of 
- the Interior, be permitted at. any time to make written relinquish- 


ment: of. all Tights under: such:a lease, and: upon ‘acceptance thereof — 


be thereby relieved of all future obligations under said lease, and may © _ 


with like consent surrender any legal subdivision of the area included 
within the lease.: ‘Each. lease shall contain provisions for the purpose - 
of insuring the exercise of reasonable. diligence, skill, and care in 
the operation of said: property; a provision that such. ‘rules for the: 


safety and welfare of the miners and for the prevention of undue 
waste as may. be. prescribed. by said” Secretary shall be- observed, 


including a restriction of the workday to not exceeding eight hours in 


- any one day for underground workers except in cases of ¢ emergency; — ne os 
provisions prohibiting the employment of any boy under the age of = 
sixteen or the employment of any girl or woman, without regard. HOS es 


"age, In any mine below the surface ;. provisions securing the workmen — ra 


‘complete freedom of ‘purchase; | provision requiring: the: payment of: 0 
- wages at least twice a month in lawful. money of the United States, 
and providing proper. rules and. regulations. to insure the fair and just = 
weighing or measurement of the coal: mined: by each miner, and) 2. 0.3 


such other. provisions as he may. deem. necessary to insure the sale...) 08 2: 


. of the production of such leased. lands. to the. nited States andto oe 


-.. the public at reasonable prices, for the protection of the interestsof © = 

_. the United States, forthe: prevention of monopoly, and for the. = 
os safeguarding ‘of. the public. welfare: Provided, That none:of such 
"provisions shall be i in conflict. with the. laws: of the State 3 m which the eee eS 


on _ leased property:is situated. - ee ee 
_ Sue. 81. That any: lease issued: ‘under the. provisions of ‘this. ‘act? oe, 


oe ~ may be forfeited and canceled by an appropriate proceeding in'the 
~ United States district. court’ for the district. in. which the: ‘aa ae ete eee 


ae or some. part thereof, is located, whenever the lessee fails to: cone 
o ~ y weith, an any or the e preone of this act, of the lease, or of, f the See 





oe 486 - oS "DECISIONS RELATING TO THE PUBLIC. ‘LANDS. “Tol ee ses 


ae “sepulneions promulgated under this ee and i in. force: at the date: coi ar 


the lease; and the lease may provide for resort to appropriate methods 
~... for the settlement of. disputes or for remedies for breach of Spend. Ee =: 
os conditions thereof. Rea 
- Szo. 32. That. the Secretary of ie Interior. is authorized to pre- 
ote es scribe - necessary and, proper rules and regulations and to do any and 
all things necessary to carry out and accomplish the purposes of this . 


—o - act, also to fix and determine the boundary lines of any structure, - 7 ay 
aS  . cOP oil or gas field, for the purposes of this act: Provided, That noth- 
- "ing in this act shall: be construed or held to affect the rights. of the 


- States or other local authority to exercise any rights which they may : 


have, including the right to levy and collect taxes upon improve-. 
. . ments, output. of mines, or other: rights, propery or assets of any. e _ 


Le, : _lessee of the United States. 


Sec. 33. That. all statements, representations, or ‘Teperts required - 


- by the Secretary of the Interior under this act shall be-upon oath; — 


unless otherwise specified by him, and in such form and eso such 7 


_ blanks as.the Secretary. of the Interior may require. — 


Sec. 34. That the provisions of this act ‘shall also apply to all 


deposits of coal; phosphate, sodium, oil, oil shale, or gasin the lands © 
of the United States, which lands may have been or may be disposed 


of under laws reserving to the United States:such deposits, with the _ 
_. right to prospect for, mine, and remove the same, subject to such 
- conditions as are or may hereafter be provided by such laws. reserv- 


‘ in, such deposits. 


EC. 35. That 10 per: ‘centum on all money received oi sales, 
bonuses, royalties, and rentals’ under the provisions ‘of -this. act, 
excepting those from Alaska, shall be paid into the Treasury of the 
United States and credited. to miscellaneous receipts; for past pro- 
duction 70 per centum, and for future production: ore per centum 


of the amounts: derived from such bonuses, royalties, and-rentals. 


- shall be paid into; reserved, and appropriated as a part of the recla- 
-  moation fund’ created by the act of Congress, known as the reclama- 
tion act, approved June 17, 1902, and for past production.20 per: 


. eentum; ‘and for future production 374 per centum of the amounts 


) derived from. such bonuses, royalties, ‘and. rentals shall be. paid by 
the Secretary of the Treasury after the expiration of each fiscal year. 


to the State within the boundaries of which the leased lands or. 


a deposits are or were located, said moneys to be used by such State or > 


. subdivisions thereof for the. construction and maintenance of public 
roads or for the support: of public schools or other public educational _ 
— institutions, as the: legislature of the State may direct: Provided, 


a That all moneys which may accrue to the United States under the a 


-.-- provisions of this act from lands within. thé naval petroleum. reserves a 7 ine 
a ea shall be. deposited 3 in the Treasury as “Miscellaneous receipts.” a 


_ Sec. 36. That all royalty accruing to the United States. winder. any. ' 


ei or gas lease or permit under. this act on’ demand. of the Secretary ee 


of the Interior shall be paid in oil or gas. | eae 
| Upon granting any oil or. gas lease dee iis ae ‘and: eet time ee ee 


.-- to time thereafter during said lease, the’ Secretary ‘of the Interior ..-. 
in shall, except whenever in his judgment. it is. desirable to retain the Le he 
eS ee same. for the use of the United States, offer for sale for such period. —., 
.. as he may determine, upon notice and advertisement on sealed bids* 
ae es or rat: paphc auction, all royalty oul and gas BoE or E Peer ved . a 
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- the: United: Sates under such. iets: ‘Such ‘qdvcatisoment a veaile : 


. shall reserve to the. Secretar of the Interior the right: to. reject. all ope 
bids whenever within his judgment the interest of the United States 
demands; and in cases where no satisfactory bid is received or where - 


the accepted. bidder fails to complete the purchase, or where the en 


_ Secretary of the Interior. shall determine that it is unwise in the pub- 


Hie interest to accept the offer of the highest bidder, the Secretary of — ae 


the Interior, within his discretion, may readvertise such royalty for 
- sale, or sell at private sale at not less than the market price for such = | 
period, or accept the value thereof from the lessee: Provided, how- 
ever, That pending the making of a permanent contract for the sale 


eae of any royalty, oil or gas as herein. provided, the Secretary of the: ae 


Interior may sell the current product at. private sale, at not less than — 


-- . the market price: And. provided further, That: any royalty ollorgas 9: 

may be sold at not less than the market price at private sale to. any - | 

_.. department. or agency of the United States. 2 ee 
a! Bao 37. That the deposits of coal, ‘phosphate, sodium, oil, oil shale, vores 2 


a and: gas, herein referred to, in lands valuable for such ’ minerals. : oe 
ie including lands and deposits described in the joint resolution entitled — 


oe _“ Joint resolution: authorizing the Secretary of the Interior to permit oe 


the. continuation of coal mining operations on. certain lands. in. aes _ 
- Wyoming,” approved August 1, 1912 (Thirty-seventh Statutes at 


a Large, page 1346), shall be subject: to disposition only in the form ’ és a 
and: manner provided in this act, except as to valid claims: existent. 
» at date of passage of this act. and thereafter maintained in com- 


be pliance with the laws under which initiated, which claims may. be Ps ae 


- Perfected under such laws, including discovery. 


~~~ Sac. 88. That, until otherwise provided, the Secretary ‘of. the 
Interior shall be authorized to. prescribe fees and commissions to be 


we paid registers and receivers of ‘United States land Ones on meoount = be a : 


_of business transacted under the ps of this act 
pa DBrered: —— 25, 1220. : 
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5 COAL LAND LAWS AND REGULATIONS—ACT. OF FEBRUARY | 25, 25, = 


1920 (41 STAT., , 437 J, 


| Exclusive of Alaska. ) 
- [Circular No, 679 om 


| Durance or ue Tae eae oar 
| Nc aa Dae | Generan Lanp esis. 

7 | Sok April 1, 1980. 
os Réppston: aa Reeaiver: ‘United States Tae Offices. ee a 
Sirs: Under authority of the .act of Congress: approved February 


25, 1920 (Public No. 146), entitled “An act to promote the mining 7 
of coal, phosphate, oil, oil shale, gas, and. sodium. on the. public Gos 
main,” the following rules and regulations are prescribed for the — 


administration of the provisions of said: act. relative. to coal: 
1, Methods of disposition. Sections 2 to 8, ‘inclusive, of said act 
authorize the Secretary of the Interior to— 


(1). Divide into’ leasing units and award leases. of coal lands and 4. & 2% 


coal deposits owned by the United States; . | 

(2) Issue permits to prospect unclaimed and undeveloped « areas of 
coal lands and coal deposits; and as | . 

(8) ‘ssue- limited licenses. or permits to prospect for, mine, , and 
take for use:coal from. public. lands. | 


2, ‘Lands to which. applicable —The act, applies to ie el ae | 


ae the deposits of coal, classified and. unclassified, owned | by the 


United States, including those in national forests, and including the 
coal deposits reserved under. .laws authorizing entries and patents. - 


| with reservation to the. United States of ‘such deposits ; also. to.coal. : oe 
lands in ceded or restored, Indian reservations the. proceeds from the 


| disposition. of which are the property of the United. States. - It does , aoe = 
~ not include land or deposits in (a) national parks,. (b) forests created Rey a 
- under the act. of March. 1, 1911 (86. Stat. , 961), known as the “Appa-* ra 


~ - Jachian forest reserve act, (¢).lands in military or naval reservations, ae 
-. (d)Indian- reservations, nor (@) ceded. or. restored Indian lands, the. . ee 
a, proceeds. from the disposition of which are credited to the Indians. ee ee 


All permits or leases for the exploration for or development. of coal ee 


: E : deposits under this act. within. the limits of national forests or. other eee, 


me reservations or withdrawals to. which this act is applicable: shall be." 


: ae - subje ect to and. contain such conditions, stipulations, and reservations — a 2 : 
ee ast the e Secretary of the ee esl deem neceseety,: for the: Protege ne 
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oe a of ‘such. crn reservations, or withdrawals, and the uses and | 
| Purposes. for which ea | Se aes 
8. Who may take.—Leases and prospecting permis: may be: ee a 
oe. to citizens of the United States,. associations of citizens, corporations © 


we organized. under the laws of the United States or any State or Ter- 


oe _ritory. thereof, and to municipalities. ‘Limited. licenses’ or. permits — 


for the : mining of coal may be- issued to’ citizens, ‘associations of - 


en citizens, and municipalities. Leases may also be issued to operating — 


oe railroad companies to mine coal for their own use for railroad. 


ae : purposes, subject to certain restrictions found in section 2 of the act. got ee 
4. Equitable rights Equitable rights. of claimants who, prior to 


: ers date of the act, occupied and improved coal lands in good. faith — OP ae 


may. be recognized 3 in awarding leases of such lands, in which cases 


oa the rents and royalties, not Jess: than the minimum provided: for, = 


: leases under the ‘act, will be fixed by: the Secretary of. the Interior. 
De Repealing and saving clause.—Section 37 of the act provides 
that hereafter the deposits of coal, phosphate, sodium, oil, oil shale, 
and gas referred to and described: in the act, inchiding lands: and 
deposits described in. joint: resolution: of “August: 1, 1912 (37. Stat., 

1346), may be disposed of only. in the manner provided in the net a 





“except as to valid claims existent at date of passage of this act, and 


thereafter maintained in: compliance. with the laws under. which 
initiated, which claims may be pe fected under such, laws; one 
discovery.” Peed : | 

As to seal nee elaing initiated: amie thé: aan ie may 
po to patent, which, at the date of the act, were covered by valid 
~ coal. declaratory statements or ‘applications to purchase which are 


: timely followed up and perfected i in accordance with the controlling 


- coal land laws (secs. 2348 to 2352, Revised Statutes) , and. the regu- Bs 


~~ lations: thereunder (Circular No. 557 ) ; likewise, one who has opened | 


and improved a mine. of coal’ on unsurveyed lands: may proceed to — 


= ice perfect his‘claim within sixty. days. from the oe of the ea plat ae : 


is of survey, pursuant to section 2349 R. So 


BY Fees and eommissions.—(a) For. ‘receiving oa settuy upon * oe 


. : each’ application for a permit, lease, or license filed in the district 
land ‘office in: accordance with these regulations, there shall be paid. 


i. okerg: fee: of $2. for every 160 acres, or fraction thereof, in such appli: 


ey cation, ‘but such fee in no case to be less than $10, the same to be paid : 


i "by .the applicant and considered as earned: when paid, and to. ‘be | 7 : 


credited j In equal parts on the compeisation of the register and re- a 


cor ceiver ‘within the limitations provided by law. Me me Me 
ot (BY Registers and receivers shall be entitled to a commission’ os re 
a 1 per cent of all moneys received in each receiver’s office, to be equally” See 


. divided between tne register and receiver } ‘such: commission. 1 will 3 not ees 
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ia be. Sllected: feat the applicant. esses, or. permittee i in , addition to ea 
oe ae the moneys otherwise provided to be paid. ~ ore 
~~ It should be understood that: the: commissions her. provided: for Pe ee 
will not affect the: disposition. of the proceeds arising from opera-- 


Je _ tions under the act, as. provided i in section 35 thereof; also that:such — es ara 


. commissions will. be. credited. on compensation. of ‘registers. and: res 


as -ceivers only. to. ‘the extent of the: limitation ponds’ Rye law. for. 2 ae a 


oY maximum. ppompeesticn of, such officers. 


iL COAL LEASES. 


| Thy ‘Leasing units: Under section y) of the act, no Scant land or “dew ae Cs 

a adie may be: leased: until after ‘division into. suitable leasing units oa 

or tracts. : Such: leasing: units may be created by the Secretary ofthe == 
” Interior. (a) pursuant: to the petition: of a ‘qualified applicant, that pga 


is, qualified to take a lease under the act, or (6) on his own initiative. 
Leasing units will not exceed 2,560 acres in area. All material fac- 


-tors,. such as character and. depth. of the coal deposits, topography: 2 


of the. land, situation with respect to adj acent private holdings of coal 
lands, the proximity of rail or water transportation, and outlet for 


e other lands 3 in the immediate vicinity, as well asthe investment rea- ~ 


sonably required to provide the: requisite development and operating 
facilities, will be piven. consideration i in the establishment: of leasing 
units. : | ee " fee foie ee . 
Such leasing units ‘ill,c comprise en tracts, excapt i in “cases 
where it’ appears that noncontiguous tracts | can be ae worked 
on.a single. mine or unit. a ! | 
| ‘Leasing units’ may. indlude, 4 in hole. or in part, -unsurveyed: land; sos. 
_ but'a survey of the land will be made and the leasing unit conformed _ 
to. such survey prior to the execution of a lease thereof.’ - 


8, Minimum development.—An_ actual bona fide oe for oe 

> mine operation, development, or. improvement purposes of the amount 

. determined’ ‘by the Secretary, and stated in’ the lease offer hereinafter = 
referred to, is: adopted as the minimum basis for granting leases, ee 


e | with the’ requirement that not less than one-third of the ‘required: 1 ms: . ee. 

. vestment shall be expended i In development of the mine during the“ a 
>. first: year, and a like amount. each year for the two succeeding years, eae 

the. investment during’ any one year over such proportionate amount , ~ ee 

“ny : for that. year to be. credited: on the expenditure required» for the en et et 


suing: year or years. AC bond. executed by the lessee, with approved | - co es 


: i : : _ corporate’ surety, will: ‘be required’ to be. furnished, in the sum’ ae ee 
$10,000, conditioned upon the expenditure of the specified amount of oe 
ie investment. After. said investment ‘has been made | a similar bond: ane ae 


- | ; thes sum of $5,000, conditioned eye compliance with =o terms of the — a Pe - 
ee tense; will be: required. : | : 3 ee ey 


wee 
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9 Petitions: for Teasing units. ne person, association oe ed <o 


a : sons, or corporation qualified to take a leasé may file in the proper... i - 


ee ee district land office a petition to divide coal lands into. leasing: units ee 
bas on purpose of lease. Such petition should: set forth—— Pe ae. ' 


(a) Name and post- -oftice address of: petitioner. ° 


an we) ‘Statement showing qualifications of. patitionsé to takes a iene | ; ; 
under the act; proof of citizenship: to be made by affidavit if native . 


-. born; if naturalized, by certified copy (special. form for land cases) Raa 


of certificate thereof if copy is not already on file; if a.corporation, — aoe 


7 by certified copy ofthe articles of incorporation; if a municipality, oot 
cee showing’ of (1) the law or charter and procedure taken by which 
. it became.and exists a legal body. corporate, (2) that. the: taking Of a ae 


oe “permit. or lease 1s | authorized. under such law. or. charter, and - (8) — : 
~ that the action proposed has. been duly authorized by the governing —. 


body. of such municipality; and the applicant must. make affidavit 

that ‘he or it is not disqualified to take a permit or lease under the — 

provisions of section 27 of the act. Corporations must also. submit - 

a, showing as to the residence and citizenship. of its stockholders. 

| ( c). Description. of the land, by. legal subdivisions if surveyed, or 
, if not surveyed, by metes. a bounds or natural monuments, with 


~~ such. particularity as to render possible its identification with cer- rae 
ave tainty. Where possible, description of the land by. the. as 
ner subdivisions of the future survey should be given. rs 


| (d) Statement of the general situation. of the ver oath respect 
: to other : mines, its topography, outlet, to. market, and ‘transportation 


ot facilities. 7 


. (é). Character and extent of the: ou (ae paeies so. es as s known. 
nae The contemplated investment. for the. development. and equip 


x ment ofa producing mine of a stated average daily output. 


(g) Maximum royalty petitioner is willing to pay if. ae ied 2 


a lease of the Jand described in petition, or any specific portion thereof, — 


i its terms in good faith... 


ore together. with a statement by or on. behalf of. petitioner that, in the: 
_ absence of any better bid for lease of-said land, he will, within: BON: 


7 ‘days. from auction of lease, execute a lease therefor and | comply with, - ee 





10. Action. by local office. Hosier, a receivers all assign : 


- iy “ gurrent serial numbers to such petitions, promptly. note the. petitions int 


a on their récords, and transmit them. to the General Land Office with , 
erie report of the record. status of the. land described. , — 
After receipt of. such. a. petition, no filing for any of the ian ae os a 


es ead therein: will. be accepted. until so. » directed, -axcgpt other. De es i 


i. titions for dividing into leasing units... a a 
ae gee ces Action on petition. -—If the teas offered - ae pocnone: i ed 
Me lease of the land or a oweka are considered tentatively apeapteble a a 
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es ~ ninimum ae 1 for ‘sich land. or deposits, scccene ae -lassifiée-” [oe 
_ tion, and blocking the land: into. leasing unit or units will be directed. : 9-0 0:5. 
. Tfit be found thereby that the land desired by. the petitioner consti- = 

. tutes a suitable unit, and the terms: offered by him are considered eee 
. acceptable therefor, the land or deposits. will be advertised for lease’ 
to the bidder. offering the highest bonus for such ‘lease on.the same | 
Oye _ terms. But, if it be found as a result of such examination and block: | ep 2 

_ooame: out, that. the land does not. constitute an acceptable leasing unit, 


- : ‘ or if the royalty offered, or investment. contemplated,. is chasidered) | 
ai inadequate, the. petitioner will be so advised, and also of the form — 


= and area in. which. the land or deposits will ie leased - and the mini- |. ae ee 
mum terms on the basis of which lease will be offered: for. sale, where- 
upon the petitioner will. be permitted to. amend his offer to meet the © 
< terms: required. If the offer is so. amended, the leasing units’ will ete 


~ be advertised for lease to the bidder offering the. highest, bonus for 
‘such lease; but if no bidder offers a-bonus for such lease, same will eae 


be: awarded to the petitioner. In case the petitioner’ fails: to. make - 
8 satisfactory. minimum lease offer, the. leasing. unit, may or. may not 
__be offered, for lease, in the acon of the Secretary of the Interior. 
12. Notice of. offer —When any coal lands are divided into leasing _ 
Seracts: the appropriate. district. land. office will be. advised. thereof, 

whereupon the register will publish a notice. for a period of 30° 
days in a newspaper. of general circulation: in the. county: in which © 
the lands or deposits are situated, of the offer of the land: for. lease, 
andthe date and hour on which. bids will be received at his: office, 
such: date to be not earlier. than the last. day of publication. The | 
notice: will describe the land, state the amount of royalty and. rental 
to. be charged, and. the minimum investment required, and that. the 
gale of lease will. be made at. public auction at the time: fixed to. the 


7 qualified bidder offering the highest bonus for the privilege. of leas- | 


ing the land on ‘the terms. set forth. . A copy of the notice will also 


Ps be posted 3 in the. land. office: duritg publication thereof. Sarees o 7 


: of the offer will be at the expense of the Government. - 


| ATL bidders. at any public sale of leases are Scapned. against . com- = a ie | 
mitting any act by intimidation, combination or unfair management, gede eat 


_' to hinder or prevent bidding thereat, in violation of section 59. of the ee 


= oe Criminal Code of the United States, approved March 4, 1909; car. 
18. Auetion of lease—At the time fixed in the notice, the copieien ee ke 





Mo’ or. receiver will, by public auction at his office, offer the land or de-’ oe. 


| posits for’ lease on the:terms and conditions fixed i In the notice to: the : - 


irae  - qualified. bidder of the highest amount offered as a bonus for the 
-.-privilegeof leasing the land, subject to the approval of the Secretary » er 
aes sor the: Interior. The: siecas tel ‘bidder must deposit with the re- - ne, on 
oe ceiver. on the se of sale ai certified check or oo for ¢ one- -fifth of the re 


hat leases. 


oo _ tortowst La 
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. ann of hie bid, ‘such sum 1 fe be deposited by the receiver in n his : : os 


account ‘ bi Trust funds—Ustear ned money. ae 


oe ee Right to reject bids.—The right is reser red by the g Secretary oo 
es, of the Interior to reject any and all bids; and should: a bid be} ee a 

ene * ected; the deposit made by the bidder will be returned. ae 
> 15; Aetion by bidder.—The successful bidder will Hie ‘allowed 30 a 


ae days from date of auction within which (a) to file in the district land 
ona duly executed by him in triplicate in the'form herein 
7 prescribed (par. 18); (0) to file evidence. of qualifications as:pre- 00 
scribed by paragraph 9 (@) hereof, unless such evidence has thereto- 


oS fore been filed; (¢) to. file the bond: required by Section 2 (6) of the — a 


a Jease, or. U- 8. “bonds ; In liew thereof under the act’ of February 24, a 


- (1919 (40, Stat., 1148) ; (d) to pay the remainder of the bonus bid by: 


mg | him and the annual rental for the first’ year of the lease, together oe 


 -with the required filing fee: of $2 for each 1 160 acres of land, or r frac- ay, 
oe tion thereof, but in no case less than $10. a. ea 
a NG. Action by distr ict officers —At the and: of the: 30 dice allowed | “ ) 
: ‘the successful bidder, or sooner, if the foregoing be complied with 


_ by him, the local officers’ will forward. by special letter all. papers 
“ with full report of action taken: - “In case of default, the’ amount 
“deposited by the bidder will, be forfeited, and disposed « of as other 
i receipts under this act: ee 

at. Modifications. of leases -Tader section! 3 of ‘ne act; salar a 
lease has been issued, modifications may be secured to include therein. 
additional contiguous coal lands or coal : ‘deposits, not exceeding a. 
~ total of 2,560 acres in the lease. Under section 4 of the act, upon 
satisfactory: showing by the lessee: that all of. ‘the workable ‘coal 
within a tract covered by the lease will be exhausted, worked out, 
or removed within three years thereafter, additional tracts may be 
leased, which, including the lands or deposits remaining in the lease, | 


shall not exceed: 9,560 acres, such lease of ‘additional lands. to be made 


under similar. procedure cue on: “the same. conditions as. s original 





18, Form of tease. 


Tan Uae graves: OF. saath 
| DEPARTMENT OF THE INTERIOR. 


Leases. hereunder will “be: in’ "substance as aie 


pees we Ss. ina Office ee _ F 
. Serial ema ee, 2 


sa LEASE OF COAL LANDS: UNDER ACT oF FEBRUARY 25, 5, ae 


7 -1920. ° x: aS 

YG eS a3 “This indenture of Jease, eatered into, ‘in ‘triplicate, this were. oe A 
“Date.” — aay of. eee eee oer A::D. 19=., by and between the United States 

ee a as of America, acting in this behalf by. Eee Eee Secretary of.the = - 
a ‘Parties, - - Interior, party of the first part, hereinafter called the lessor, and. 


he eee Da of ae second part, hereinafter 3 
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| ore ne ‘assee; winder, viieaaint did subject to the terms. nde: ae 


provisions of the act of. Congress, approved ‘February: 20, ‘1920 ee 


- (41. Stat., oa); entitled “An act to promote ‘the mining of coal, 


phosphate; oil, oil shale, gas, and: siden on: ae pubic domain,” . ae 


- hereinafter called” the ‘ “act.” on 


. WITNESSETH ? a, 3 te iog ne Ee - ee oe, 
‘That the: lessor, in ‘consideration. of the rents and royalties ae Purposes, 
be paid and the covenants to be’ obser ved as hereinafter set forth, = 
_ does hereby grant and lease to the lessee the exclusive right and 
' privilege to. mine’ and dispose of all the coal in, upon,’ or under ~ 


‘the following- -described. tracts of land, situated ‘in: the. State of . 


eee to wit: OL Re coutaining se ee ‘acres, ‘more. Oma aa of 
or: less, together with the. right to. construct all such: works;*build- “wining. and - 
ings, plants, structures, and appliances asi may: be necessary an 


7 : _ convenient for the. mining and preparation: of: the. coal for market, 
i _the manufacture of coke or: other ‘products - of coal, the housing 


and welfare of employees, and subject: tothe. conditions: herein’. 6000 | 
provided, to. use so. much of the. surface: as. “may reasonably. be. 
required. in the: exercise (of the® Tights and Dee Skee twee 
eran | ne mee oe | a ee ! 

“SECTION. 1. ‘That the leanoe: “ dxprasely reserves: a ets 5 tage | 
(la). The right to permit for joint or ‘several use : gaeh- h ease, Rights ae | 
merits ' or rights. of way, including» easements ° ‘jn. tunnels upon, ments, Pee 
through, or: in’ the’ land leased, occupied, ' ‘or used» as may:be 
necessary. or. appropriate ‘to ‘the: working of the. ‘same or: other 
lands containing. the > ‘deposits: described * in. ‘said. act, ‘and the 

treatment and shipment. of: the products: ‘thereof by. or. under ae 
authority of the. Government, its’ lessees or. | ee and: see : - oe 
other public: purposes. 48 e 

. (1b): The” right to: dente! asi. or: otherwise. dispose « of ie’ Disposition of. 
- surface of said lands or any part thereof: under. existing law or _ , 
| laws hereafter enacted; in. so far: ‘as said surface is not necessary — 

. for the-usé*of the lessee in-the mining and removal of the*coal — 
therein, and to lease other mineral i loreh in the lands, under - | 
the provisions. of said’ act.: oi ae ce er a ee can 

(1¢)° Full power ‘and authority to. earty ‘out: tia: eareree ‘all ‘Sronopaly:” and | 

‘the provisions of section 30°of said-act to insure’ the sale of" PMC 

the production of said leased lands’ to the United: ‘States and: ‘to 
the public at. ‘sasonab! le. prices, to oe monopoly ; and. ‘to. 
= safeguard the public welfare. : : 

- -Sxo; 2; .The: lessee: in consideration: of the jenna: ‘of. the: rights 
and privileges aforesaid hereby: covenants and agrees’ as follows: 


qe nigh < te 


(2a) To invest: in: actual: mining operations, development, or Investment, |” ok 


“thiprovetnelite upon the land leased,: or: for’ the benefit thereof, 
~ the sum of ee: dollars, of which sum: not: less than one- third 
- ‘shall’ be. so expended ‘during the first- year succeeding’ the execu- — 


| | tion of: this instrument and alike sum each of the two succeeding — 
‘years, ‘unless’ ‘sooner expended ; and ‘submit. annually; at the ex- 


piration: of ‘each’ year for the said period, an itemized: ‘statement — 
of the amount and character of said expenditure during such ‘year. 


me (2b) To ‘furnish a* bond’ in: ‘the. sum. of $10,000, ‘conditioned © “Bond, . S a acon 
| ‘upon the: expenditure: of the amount’ specified in (2a) hereof, : 


and after said. investment: has: pe madé,. a: similar ponds in: ‘the 
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es of $5, 000, conditioned upon compliance with the: terms aad a 


: provisions, of. this lease... -. 


Annual rental. 


(2¢e) To pay as an annual rental be each: acre or r part: thereof a 


_ covered by. this lease the sum of 25 cents per acre for the first : 
year, payment of which. amount. is hereby acknowledged, the — 


sum of 50 cents per acre per year for the second, ‘third, fourth, | 
and fifth years, and $1 per acre for the sixth and each succeeding 
7 year during the. life. of this lease,. all: such ‘annual payments | of 
rental to be made to the receiver of the United States Land Office’ 7 
_. of the district in which said land is situated, on.the anniversary Misia 


- of the date hereof, and te be credited on the first royalties.to 


“. Royalty. 


become . due hereunder during the eae for which said. en 7 


we . was paid. . 


- (2 a). To. pay to such receiver a movalty of eee 4 cents on 


every ton: of 2,000 pounds. of coal mined. during the first 20 years 
. succeeding: the execution of this. lease, Royalties: shall. be payable a 


3 : ‘quarterly within 30: days from. the expiration of, the le in 


mined. 


-f 
ob 


Guar oe te 


os 


. Record of. coal 
eR from the Jeased. premises, and to accurately enter the weight. or _ 
pa weights thereof -in due. form in books to le Kept saad aad | 


| which’ the coal is mined. . 


(2 e) To. determine eae ‘the weight < ot all coal amined 


by the: lessee for such ‘purpose, — , | 
(2f) ‘To. furnish quarterly, within 30 ae after: the expira- 
tion of: the quarter,..a written. report covering such quar ter, certi- - 


~ fied. under. oath by. the. ‘superintendent: of the mine,.or by such 


bs other. agent. having” “personal knowledge . of the facts..aS.may be 


designated by the lessee. for. such’. ‘purpose, showing - the: number 


of tons of 2,000: pounds. of coal | mined during the’ quarter,: the 
~ ‘eharacter and quality thereof, amount. of coal and products and 
... by-products thereof. disposed of and. price received therefor, 
- amount of coal and its products in storage or. held. for. sale, and. 

- amount ‘used in operations under. this lease. He 


Annual reports. 


(2 g) Also” to. furnish- annually, and. at. on other times as 


the Secretary of the- Interior may. require,. in the manner ..and 


: _ form. prescribed by the Secretary of .the. Interior, plat, map, .or 


” tracings showing. all development work and improvements upon - | 
the leased lands, and other related information, with: a report 


the leased lands; a statement as to the amount and grade of 
as to. all buildings, structures, or. other works placed in or “upon - 
coal produced’ and sold, and amount. received « therefor by. opera-. 


| tions hereunder, and, if a: OrpOrstOn: the ¢ amount: of capital ptoce i 


: Mine maps. 


~and list of its. stockholders. = a. 
(2. h). To keep at the. mine , office eae een ona detailed ae 


maps, on a scale. not more than 200 feet to the inch, in the. form 
‘of. horizontal projections | on tracing: cloth, of the workings in - 


ae each coal bed in.each separate mine on the leased, lands, a separate | 
map to be. made for each such:'bed, and for the: surface im- 
7 mediately over .the underground. workings, and,,to be so. arranged | 

_ with reference to a public. land corner that the maps. can be 
readily. superimposed. : 


Detailed “map | 


a of workings.’ 


- thickness. of -the coal- and of partings, and the dip: and. strike 


; “gt each bed at intervals of 500 feet or less; the location of all | 


Each map. of the ‘workings in any i cOul bed. shall. show’. the aie 


an "DECISIONS ‘RELATING TO THE PUBLIC LANDS. fis AOE er 


ee connecting sith? bed with the. workings in--any® other a 


when such operation shall be. interrupted by strikes, the: elements, 


ae nor sublet. any portion of the leased premises without” 


from the date hereof, and thereafter: at the'end of each succeeding: eA 


i seribed by the Secretary: of the Interior and in force at. the: date 
.. hereof relative to (1): réasonable diligence, skill, and care in’ the ~ 
operation of. said property in’. accordance with approved methods : 
| and practices; (2). the prevention of. undue waste ; (3) the safety. ie 


. above: and. below ground, at. least twice each month. in. lawful. Oe ace “Gee 
| *. money. of the United States, ‘and shall: permit such miners. and ee 


bed, or with any. adjacent ‘mine, or with the surface; the location oe 7 as 


of. all entries, -gangways, tooms, or breasts; and. all~ other: mine 2m 
= openings, shatts, ° airways;: appliances, ‘and: devices, constructed co) anes | 
2 placed: in the mine or any of the ‘workings thereof; and such maps — . Pe 
~ shall also’show the elevation relative to sea level or a Government care 

~ survey: corner: of ‘the pelacee oe of the: various beds: and. 7 

- workings. | ee es pe eae ke ee we 
| ‘Blueprints’ or. “geproductions: in “duplicate of the maps sequired: AE SOR RCM TIAN ot Pe 
as aforesaid shall be furnished the lessor when made, and supple 
: mental: prints or réproductions in. duplicate. furnished. on or 

v before: the: first . day ‘of: each. succeeding. year, showing the exten-~ eo, 

_ sions; additions, and changes since the-last map or supplement: — 

| was submitted. “All mine progress: maps kept by: the: lessee shall, ; 

7 a all times be subject. to examination by lessor.- | 


ie 4)? ‘That; beginning: with the: fourth year: of the lease, cent RB 0: yalty. on: 

minimum PYro- - 
duction. ae 
or casualties not: attributable: to the lessee, : the lessee’ shall. mine 


and pay a: royalty on: not less “Ha se tons: of coal:per 5 
year, unless on application: and ‘showing. aac ‘operations ‘shall 
be suspended for not: exceeding six months. at any one time, — 


‘pursuant to section. T of: the act; or unless. the lessee’ shall: pay. 


the : royalty. less: rent, on: such minimum amount of coal, for one ? 
year in advance, ino which case operations: may be suspended for. Sces 7 


ae year. 


(27) ‘That the lessee siall not | assign: this Ibase or ‘any. interest ‘ ‘Assignment of 
ase. ae ; 
the written consent of the lessor being first had. and obtained.- 
Src. 3: It is ‘mutually: ‘understood and agreed ‘that the lessor | eaasusmen 
shall have’ the - right" to. readjust: and: fix. the royalties payable | : 
hereunder ‘and other terms and conditions: at the end: of 20 years | 


20-year period during the continuance of this. lease unless other- q 
wise: provided by! law ‘at the. time of: the expiration: of' any ‘such ev 


| period, but. in. case the» lessee be dissatisfied: with the rate of * a 


royalty or other: terms. and conditions’ so fixed, he: may. terminate 
this lease in the manner ‘and | under » the conditions ‘provided: 1 in = 


‘ sections 6.{b)- and 6. (e) hereof. 


“SEC. AL This lease is made subject. to ‘the. ‘following provisions, oe 
whith: the lessee accepts. and - covenants faithfully: to perform and — 


observe, unless: the laws: of ‘the State where the leased ‘land or =. 
ee! deposits are situated otherwise ' provide, 1 in 1 Which case - such’ State cP 
- ah ‘control: ‘so. Se eg ig a. ob cans a ee 


(4a) The lessee shall carry out and ‘observe: ropiiations pre Speraing 8 reg- ih | 


and welfare of: miners; and” (4). insuring the fair. and Just 


weighing or méasurement of the coal mined by each. miner. 


(4b). And also shall pay all miners and other employees, both: “Paymest ot | 


wages. 


-115594°—ve OL  AI—19 82, 








“Freedom of 


os pe 


‘Bight- ‘hour. 


- | x aaa 


: a 398 | "DECISIONS ‘RULATING TO THE PUBLIC LANDS. ue : Vol wes 


othér: ies full and complete freedom of Paredes put. with. ne 


a. view. to increasing safety. this. provision: shall. not. apply to the . 


_ purchase of explosives, detonators, or ‘fuses; and shall ‘not re, 
quire or. permit. miners -or other- employees, except. in. case. of - - “ 
emergency, to. work. underground for more than eight: hours. dno - at 
any one. workday, and shall. not employ ‘any boy under. the age sy | 


a2 of 16 years, or any.-girl or. woman ‘without a curay to. age in any. oe 
-. maine below the surface. — 


Inspection, 


Seo. 5. And: the: lessee ‘also expressly. agrees that a nnltiae hee 


and. related | operations. shall -be subject to the. inspection: of 


authorized | representatives. of. the lessor, and that such representa- a 
~ tives, with all: proper and necessary. assistants,. may at all reason- eee 


| able. times enter. into. and. upon. the. leased lands and survey: and - 


examine same | ;and -all surface. and. underground improvements, mao 


works, machinery, equipment, and operations. 


: Examination of 


books and rec- 

ord ©... 
| Oneeatinns: 76 
adjoining. land 8. 


4 Result . of. for: 
- feiture. 


and - records per taining to. operations - under. this — lease, and. to. 
oiipke copies of: and. extracts from any or all of same, if desired. 


(5b). And also shall permit the. lessor or its lessees or. ‘trans a | 


ferees, with. the. ‘approval of the lessor, to. make.and use upon or 


. under the leased . lands. any workings necessary. for freeing. any. 


- other mine from water or gas, or extinguishing fires, causing as” 
‘little. damage or interference as possible.to or with. the. mine or. 
mining: operations of. the lessee’ hereunder ;- provided, that ‘any | 


such use by a transferee or another. lessee shall be conditioned. ce 
upon the payment to the lessee hereunder of the amount of actual ~ as 
damages sustained thereby. and. adequate compensation. for: Such’ : 


use. | 
(5.c)- ‘And also - shall, ‘at. ‘the: (ermitation of. {his. jee as the | 


- result of forfeiture thereof,: ‘pursuant to paragraph (6d), deliver. zn 
up to the lessor the lands. covered thereby, including all fixtures, — 


‘machinery, improvements, and, appurtenances, other. than strictly. 


personal. property,. situate on. any of said lands, in good order. . oP | 
and. condition, so as. to permit of. immediate continued operation See 7 


: to the full. extent and: capacity of the leased pretnises. 


“Waiver ak: econ: - 


- ditions: | 


Suc. 6. It is further mutually understood and agreed. as follows: | 


“covenants: and conditions contained. herein, except. such as. -are 


| required by. the act, but any. such waiver. shall. extend. only to. 


~ of this lease for any other cause, or for the same cause occurring : 


Case, 


Surrender of 
tae 3 Interior, first - had and- obtained, ‘surrender and terminate this . 


_ the particular breach so waived, and shall not limit the rights ~ 
of the lessor. with.. respect to. any. future. breach 5. nor. shall. the... 
waiver. of ‘a particular. cause of. forfeiture. prevent. cancellation. | 


at another time.  ~ : 
(6b) The lessee. may,. on voonsen’ of. the Soe of. the. 3 


lease. upon. payment. of. all rents, royalties, and. other debts due. 


| and. payable. to, the ‘lessor and. upon payment, of all wages” or 


= moneys due and payable to the workmen employed by the lessee, ee t 
. and upon a satisfactory showing to. ‘the. Secretary. of the Interior a 
that the public: interest will not .be impaired; and the lessee May = - 


7 with like consent. surrender. any . legal subdivision | of. the area a 
included within ‘the lease ; but in no case shall such termination ee, 


‘(5a).And also shall.permit the lessor to examine. all’ *hoolke a 


(6a) That the lessor may, in writing, waive any. breach of the a 


Rig leg 


ee ears . “DECISIONS RELATING TO THE PUBLIC LANDS. ao 


ae cffective until ‘the lessee: shall have made provision for. the i 


_ preservation. of any. mines or. productive works or permanent ‘im, | 


provements, on ‘the lands" covered. hereby. | 
(6 ec) That. on the termination of this lease, ‘pursuant to the 


padi. oO t. 


~ last’ preceding. paragraph, the lessor, his. agent, licensee, or lessee lowe San 


4 - shall have the exclusive right, at the lessor’s election, to pur- 
~ Chase at any time within. six. months, at the appraised value. 


_ thereof, all: buildings, ‘machinery, "equipment, and” tools, placed. > 
by. the lessee in or. on the land. leased. hereunder, save and except - 
all underground timbering,. and such other supports and struc... 
tures as are necessary for the preservation of the mine, which: 
shall be and remain a part: of the realty. without further con- 
sideration or.. compensation’; that: the purchase. ‘price. to be paid 

: for ‘said: buildings, Imachinery,. equipment, and tools to be pur-. ~ 
chased -as aforesaid, shall be tixed | by: appraisal | of three dis-. 


interested and competent persons (one to be designated by ae 


party thereto. and the: third» by. the two SO designated), t 


valuation. of the three or a- majority of them. to. be pene a 
that pending: such election to. purchase . within said. ‘period | of 


Six months. none’ of said buildings . or other property ‘shall be. 


removed from their normal Position ; that if such valuation be: not: a 
requested, or the lessor shall affirmatively elect not to purchase — 
within said: period of ‘six months, the lessee shall have the: privi- Ss ais 
lege: of. removing. said buildings: and. ;other property, except. said ae: 
timbering and other. supports and: structures, as. are > necessary for a 


the: preservation of the: mine, as aforesaid. 


(6d) If the lessee shall fail to comply with the ‘provisions of 


‘Forfeiture, | 


the act or. make default in. the performance’ or observance ‘of any. 4 


of the terins, covenants, and stipulations hereof, or. of ‘the general: 


regulations promulgated. and in. force at date. hereof, the lessor... 
may - institute. appropriate proceedings in. a. court. Of competent - 
jurisdiction for .the. forfeiture and. cancellation of this lease as” 


provided in section 81 of. the act, “but this provision shall not be fare 


construed as depriving the lessor of any legal or oe sacl ; 


which the lessor: might. otherwise. have.: 


. pec. 7%. It: is further. covenanted. and. agreed ‘that, ghould: the 
lessee fail to: take. prompt and. necessary. steps. to prevent loss or loss or damage. os 


; damage to the mine,,. property, or premises, or danger to the em- 


ia ployees, the’ lessor May enter on ‘the ‘premises and tale ‘such 

~ Measures: as may. be deemed necessary to prevent such - loss: or” 

ace damage or to: correct’ the: dangerous or unsafe condition of. the 
mine or. works thereof, which. shall be at the expense of lessee. 


Src. 8. It. is. further covenanted: ‘and agreed that each. obliga-. a 
tion. hereunder shall extend to. and be. binding. upon, and. every 


7 benefit hereof shall inure to; the heirs, ‘executors, administrators, 
oy successors, or assigns of the respective parties hereto.. m4 
Src. 9. It is also. further: agreed that no member of or delegate. 
to. -Congress,. or. resident :commissioner,. after his election or ap- 


ee 


a 


teres 


-. pointment, or either before or after he has ‘qualified, and. during — _s 
~ his continuance in office, and that no officer, agent, or employee OE fe 
. the Department of the Interior, shall be admitted to any, share*.':7 0° 3s 


- or: part in this lease, or derive any benefit that may arise there-.. ae 


ie pa and the. provisions of section 38741 of the Revised Statutes eo : ot 7 


Action by: les- 
to- prevent = 


Continuing ob- > i : 


OR ES 


ge EO eters Sy 


Pe ge OOO DECISIONS RELATING TO THE PUBLIC LANDS. a vel. 


as a in. the land. | 


a of the United States and sections. 114, 115, oa 116. ‘of fhe Codi- : 
“ fication of the Penal Laws of the United. States. approved March - 

4, 1909 (85 Stat., 1109), relating to contracts enter into and 
| — form a. part of this lease so far as ‘the. same ay be. applicable. ef 


In witness whereof— - 
| Tae Uniem Srates, OF + AnCERICA, | 


er Oe ee ae ee "Lessee . nana 
_ Witnesses. © a 


al i i aces ae. acai Pala eb aroha earns a P 


. COAL PROSPECTING PERMITS. 


49. Character of lands —Permits are authorized 2 section 12 of | 
the act to be issued. to qualified applicants to prospect unclaimed, 

undeveloped lands where prospecting or exploratory work is neces- 
7 ee to determine the existence or workability of the coal deposits. - 
| . Area.—Permits will be issued for tracts. of not exceeding. 
| 2, ay acres of. contiguous lands, or, if not. contiguous, in reasonably 
compact. boven, considering . the. reasons for not including a con- 
_ tiguous area. Where- lands included in a permit have been or may 
be disposed” of with ‘reservation of the -coal deposits, a permittee 
~ must make’ full compliance with the law under which such reserva- 
tion was. made, reference being. made to the acts of March 3, 1909 . 
“-(35 Stat., 844); June 29, 1910 (86 Stat., 583); December 29, 1916 
. (39 Stat., 862), and other laws wuthosizing such reservations. 7 

 OM.. Rights conferred. 
exclusive right to ipsa for coal on the land deseebed therein. “In- 








the exercise of this right, the permittee shall be authorized to remove _ 


- from the premises only such coal as-may be necessary in order: to. 
determine the workability, and. commercial ‘value of ne coal weer 





99, ‘Application for ane 


> filed 3 in the proper district land es and, after due notation. thereof a. & 


Meee -- on the records, forwarded. to the General Tad Office with report of os 
~~ status of the larid’ affected. No specific form of application is 


rely required and no blanks will be furnished, ie it should cover, 1 in eae 58 ce 


ae stance, the following points: 


(a) Applicant’s name and address; | 7 
Bt a “ADD: Proof. of citizenship. and qualifications | to take a Tease: as. 
. Fequired a paragraph 9 ib) hereof ;. WG h te | a eel ps 


ae poration, of one of its ofiicers theretofore daly authorized. a 
| sad found sufi- 


ee 2 ott DECISIONS. RELATING , TO THE PUBLIC. “LANDS. Ul: | 


wee Desaiecon: of Janid: for ae a. permit. is desired by: legal ’ eo 


: : Siplivision: if surveyed, and by metes and. bounds and: such other 

| description. as will identify-the land if cunsurveyed. - Tf unsurveyed, 7 
a survey sufficient, to identify more fully and. segregate. the land may | 
“be required before permit. is granted ; a 

» Cd). Condition of coal occurrences, so far as. ee “descrip: - 
tion of. workings, and outcrops of:coal beds, if ‘any, and ‘reason why 

‘the | land | 1s believed to offer a : favorable field for Prospecting. for. thy 
oo | _ 


: Sree operations on the land, estimated . cost .of carrying. out. 
such proposed prospecting operations, and the diligence with ee 
such operations will be prosecuted; es : moe ft 
. (f) Brief statement of applicant’s experience in ae mining oper- | 
‘ations, if any, together with one or more references, as to: his oad 
tation and business standing: . _ : | . ee 
The. application. must. be. mer oath of the applicant, or if, acor- > 


-. 98. Form of permit— | 
cient. and the lands subject: phere on a poet will be issued, of which 





os ‘Detailed ee Are ceikca: of eendueeas prospecting or ex- ny 


the district: Jand office will be advised. eo = be in sabsian-- a = 


| nally the apie form: | ;‘ ; 
| oe UL ‘§. Land. Office ats 


‘To U NITED. Srares ‘OF - ‘Anceerca, 
DEPARTMENT OF THE Invrertor. 


COAL PROSPECTING PERMIT. ae 


| Know all men ce these eresents: ‘that thie: placretinty of the Interi ‘ior, mere 


Serial Noss te rset e 


‘ . and by virtue ‘of the. act of Congress entitled “An act to. promote the. mining . oe Whom 
of coal, phosphate, oil, oil shale, - gas, and. sodium: on. the: public. domain, ap- ; 


proved February 25, 1920 (Public No. —), has granted and. does. hereby grant | 
-@ permit to. aiednerieas OL the exclusive right. for a period of two: years: from . 

| ‘date hereof to prospect : for. coal. the following described.: lands :.-.------=-. . 
| : but for no other purpose, under the provisions ‘of: said act and ‘upon the follow- ‘ | 


vt ing express conditions, to wit: 


1. Lo begin prospecting work. within. 90 ‘days from ‘Gate hereok and io aili- | 
penile: pr osecute the same duri ing the period of such permit: in accordance = 

the following plan rere a oie . | 
2. To. remove from said. premises only ead coal « or: sihee material ¢ as: ‘may. ibe: oe 


he a3 necessary to. prospecting. work, and to keep :a record. of all coal. mnined and. dis- 


os posed. of, ‘payment. of a royalty thereon of 25° cents. per. ton: ‘of. 2, 000. ‘pounds, to 
be made to the receiver of the district land office not. later than’ during the . : 
calendar month succeeding that during which such coal was ‘disposed. of. 
Bi To: afford all facilities for inspection: of the: prospecting work on: behalf of 


_ the Secretary: of the Interior,. and to make report on demand: of. all matters per- Ng 
 & . taining to the Spanier) progress and results of such work. - a 


. 5 


ee States. Wrse | 
Eaxpressly reserving té ‘the Secretary of the Tnterior the right to permit ‘for. —_ 


“502° | - "DECISIONS RELATING 70 THE PUBLIC. LANDS. is Saga” 


A To. observe: such: conditions’ as to the use nae occupancy oon the. ‘surface ad 


the land. as:pr ‘ovided by law, in case.any of. said lands shall have: been or. may: be 
_. entered . or. patented. with a reservation of the | coal deposits. to, the United: 


| joint or. several use such easements or rights: of way ‘upon, through or in the 


Pn land embraced herein as may be necessary or appropriate’ to the working of the — 


“S: ‘same, or of other. lands containing the deposits. described ‘in said act, and the 


| ~ treatment and. ‘shipment of the products thereof by or: under authority. of. the as 


Government, its: ‘lessees, . or permittees, and- for. other. _publie- “purposes ;. also - 
reserving to the United States the. right to, lease, sell or otherwise dispose of. 


the surface of said lands under. existing law or laws: hereafter enacted in so 
. far as said surface is. not necessary for the use of the: permittee in prospecting 7 


hereunder, and further reserving. the right and authority to cancel. this: instru- o 


ment for failure of the permittee to comply with any of: the .conditions hereof, — : 


. after 30 days’ notice of the reasons for such cancellation, | 
Valid existing rights acquired prior hereto ¢ on the lands described herein will 


not. be adversely affected hereby. — ee ae 
Dated es nanan nn == on OL a2ss hoes 19. : 
Seer ler ve the Interior. : 


| 4, re to permittiees.A. suatied: permittee who has shown, 

. aan the period of the permit, that the land. included. therein con-_ 
tains coal in commercial quantities, will ‘be entitled: to a lease. for 
~ such land, or part thereof as the permittee may desire, upon due 


. application and publication of notice thereof. The application for. _ 2 


lease. should be filed in the proper district land office before the — 


a expiration of the period of the permit. An application for lease 


under this section should describe the land. desired, and set forth 
fully and in detail the’ extent and mode of occurrence of the coal . 
deposits as disclosed by the prospecting work performed under 


the permit.. Such leases will be- granted without competitive bid- ; 


ding, on rents and royalties to be fixed by the Secretary of the 
: ‘Interior, and otherwise. substantially in the form of lease provided se 
7 nas section. 18. of these regulations. — : : | 


TIL ‘LIMITED LICENSE 0 MINE, COAL. 


| Uiider section 8. of the act, the Secretary of the interior ¢ 1S muthore he 
| ‘ized: to issue limited jicenees to ‘individuals. and associations of in- — 


‘dividuals to mine and take coal for their own use, but. not, for. sale, ee : 
_. without the payment of any rent or royalty, and such licenses may be 


-Ggsued to municipalities to mine and spore of coal without profit ce 


to their residents “for household use.’ Attention. 1s called to the _ 


6a fact that, under this section, an individeal or. association of individ- | 


oa 7 uals may mine and take: coal. under such a license for his.or their 
Own: n strictly local domestic needs for: fuel, pehatever such use may be, | 


ite) 


rae oo — a "DECISIONS RELATING TO. THE PUBLIC LANDS. 508. eet 


a but i in no case. ee barter or sale; while a mamieipality may Se a 
7 -such"a license supply coal to its eeidents for household use only, 
| which. excludes: mining coal by a municipality either for its own use 


a ~ or use of its residents ‘other than for household purposes, thus barring - a 


. -_factories,. stores; heating and lighting. ee and other’ business gg Bees ste 
oe - establishments. . mee | ea ao 
25, Area and dia ation (ay - ficedse tos an aaa or associ- ee 

- ation, in. the absence of unusual conditions or necessity, will be lim- ees 
ited as to area to a legal subdivision of 40 acres or less; and may: be | eee 

* revoked at. any, time, and such license will expire by ion at the Ae ee 
end of two years from date of issuance, unless timely renewed On obs 
- application filed and proper: cakions made Die to os of the.” os 


two-year period. 


(8). Licenses to. chinieipaliiee, are ifemitad as to area by the pro- Bae 
visions of the act, as follows: Not to exceed 320 acres for amunici- 


. pality of less than 100,000 population, ‘not to exceed. 1,280 fora 


| municipality. of not. less than. 100,000 and not more..than 150, 000. | 
population, and not. to ‘exceed. 9. 560. acres for a municipality of on 


150,000 population or more. ‘Licenses. to. municipalities will expire 

by limitation at the end of four years from date of issuance, unless 
renewed; but every such licensee must. make to’ the Commissioner _ 
of the General: Land Office an annual FeROLY, of all operations: ¢ con- 
ducted. under such license. 


26. Application for Heonse.—Application for sucks limited: ene ‘as 


must be filed in duplicate. i in the district land office. having jJurisdic- 


tion over the land, in the form herein provided. A. municipality — 
must ‘file with the application’ a showing of (1). the law or charter __ 
and procedure taken. by which it became: and exists a legal. body tae 
corporate, (2) that the taking of a license is authorized - under such. 
law or charter, and. (8) that ‘the proposed action has been duly au- 9 2° s. 
_ thorized. by the governing body of the municipality. Appropriate © 
serial number will be assigned to: such: application, notation made © 
— thereof « on the office records, : and the. application promptly forwarded. oe age 
i to the General Land Office with report of status of the lands 
OT, Form of. application—License —An application in ‘substan-_ Ce 
4 tially the following form, approved. by. the Secretary of the Interior, oa 


"will constitute. the. iiconeas one copy will be retained for: the jend oe 


Office, records. and: the otlier returned to. the licensee. ‘Blank forms: eg oe - 


: - of applications will be Brijted a and available. in the. district. Jand- ea e 


Baek - offices. 
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Tur UNITED: Srares OF Agence: . sae 
DepasrMenr OF THE. Trenton. 


U. Ss. ‘Land. Office atl 


‘Serial. No-_ eee (ans enn oe 


APPLICATION 1 FOR LICENSE TO MINE’ COAL UNDER SECTION 8 
= OF THE ACT OF FEBRUARY 2, 1920.. oe 


A ek ee ee ce ee 


| The Coxnerssronm OF THE GENERAT. Lanp Oxvion; | : 
, Washington, Dz G 


“sm: “The undersigned ae togsenencs hereby appl | 7 for a | license ahr 


to pr ospect for, iine,. -and © ‘remove. coal from the following | described : 


land. eos containing approximately ules _---. acres, situated Within the. 


land district, State of _--_-_~- _-, and in support of this application — 


ee re ee ee 


male the following Tepe esentations as to qualifications to receive a license.—-——_ es 


a i ee 


.. The purpose for which the coal mined. her eunder is to be used. is: ree . 


Pe for which approximately Poneman tons are required annually. . 
In’ consideration. of the granting, of the license applied for, the - applicant ; 
| hereby agrees to the following. express terms and conditions, to wit: — eset 
i. That only SO. much of the surface of the land ‘as: may -be necessary to pros- 


pecting and mining operations hereunder. shall be used or occupied by. said i e 
licensee, and the right is reserved ‘by the Secretary of the Interior to. dispose re ee 
of any portion of said land not already disposed of with reservation of the Lee 


coal deposits wider the act ‘OF: June. 22, 1910. (36. Stat., 583), or. other acts | 


authorizing such disposition, such licensee to observe: in. prospecting and mining - guia 


- operations hereunder all provisions of the laws under which any part of the 
land has been or may hereafter: be. cca of with reservation” of the coal 


. deposits: therein. 
- 2. That all prospecting, mining and removal of. coal neteaader shall be con- is 


a. ducted in accordance with approved methods and practice, considering the ex- _ | 
tent of the operation ; that no underground working shall be abandoned until. 2? 
. all the available coal is taken therefrom; that. due provision shall be made for | 

_ the prevention of fires in the mine or mines opened hereunder and for the safety 7 


| e of the miners. or other workmen engaged therein, and. reasonable. diligence, skill, : 
: and care shall be exer cised in all mining operations. hereunder : and shall. ‘carry: 
out and observe any regulations prescribed by the. Secretary. of the Interior, 


and in’ force’ at. the: -date hereof, relative to the foregoing provisions in this para- ° ms 
graph; and. on: ‘termination the licensee to, leave the pene in a safe. condi- Ta 


tion for future mining operations. ~~ a - 
fs ‘That the license is granted. for a period. of Apnea years froth the ‘site 


eu tiereof, subject to an extension at the end of such: period for: a like. ‘term of: . 


. : years. upon application for such extension and. satisfactory showing as. to the ‘ 
oe mining of coal, from the. land, giving the amount of coal. mined, the ‘disposition oe: 
made thereof, ‘the ‘condition of the mine, and the amount of coal remaining in. &* 


“s the land which can be mined. 


4. That the right is. eee “eis cancel pad recall this Ticenge: at any time, : 


after 80 days’ notice of such purpose, for failure to mine and use the coal de- 


, ‘posits in. accordance with the conditions and provisions of said act, or for com- 
ie ‘mitting. waste or other unnecessary damage to. the laud or the deposits therein, . 


_ - «for abandoment. or nonuse or: for Der violation of the’ terms of this license ; 


: 4 








-s an me "DECISIONS RELATING TO THE PUBLIC LANDS. ee BOR oe 


: : that. in case ‘this license is oneeied prior to its expiration, or: expires. by limita; eos | 
. tion, all. mining machinery, tools and appliances placed thereon by: said licensee 


‘ shall be removed within 60 days from date of expiration of notice of. such can-" 
Nee cellation ; otherwise, said: machinery, tools, and. appliances to become. the prop- 
- erty. of thé United States: Provided, ‘That. no ‘underground support or structure ie 


- necessary for the preservation. of the mine shall be removed. | | Rat 
<a That ‘the right is. reserved. to the. ‘Secretary. of, the Interior. to 9 permit ‘upon tes CF Fa 


: ‘such. terms as: he may determine to be. Just, ‘for joint. or, several use,’ such. ease- _ 


ae ments or rights | of way, including. easements in tunnels upon, through, or. ioe se ihe 


- - said lands as may. be. necessary or appropriate to the working. of the. same, Or. we 
of other: lands containing: coal, OF. other: deposits. described. in: said. act, and: the: 


treatment and - shipment of, the pr oducts. thereof ‘by, or ‘under. authority of. ee 


ae United States, ‘its lessees, or. permittees, and. for. other ‘public purposes; al: eres 
i the. right to dispose of. the land, or any deposits. therein, under. laws’ authorizing oe oe | 
oo ‘such disposition. with reservation. of the coal. deposits to the. United States and 








the right to prospect for, mine, and remove the same. | 


6. That said. permittee, if a municipality, shall submit to the. s Secretary ¢ of + the’ ieee 


Interior annually On: the anniversary of the date: hereof a complete. and detailed 
report of operations. under the -permit,. together with. a map or maps, ‘showing - 
the mine. workings, giving: character. and dimensions. of underground ‘work | per- 
formed, buildings. and structures. erected, and ‘machinery. installed. during the. 
year, size of the coal vein. mined. and its dip. and strike, character of the: coal, 
amount of ‘coal mined, ‘amount. on: hand. or. In: stock and. where stored, number 
| of miners: employed, total. amount, of: wages. paid . miners. and other employees, 
number of other employees; total. salaries paid, cost of. supplies: and. other 
operating expenses, amount. of. coal and its. products. sold and. amount. received 
therefor, giving. a full. statement of the ‘operations under the ‘permit, 


= Subserihed and sworn to o by oes te eae Of 2 ee, 1928, 
. . | es [Signature of ‘applicant.] 
| “Approved: | . 
SS eee oo 
| a Secretary oh the Interior. Set 
Very respectfully, | : > 2 i, 
Char Tartan, | 
a ommissioner. 


; . Approved April t L 1920, 
:  JO% OHN, yee Paerny, i oe 
 Seoretary of the. Interion. oes 


- AN ACT. TO PROMOTE THE MINING OF COAL, PHOSPHATE, 2 OMe ae 


OIL, : SHALE, GAS AND SODIUM ON THE PUBLIC DOMAIN: 


Public No. 146, 4, Stat, —) a 


Be it enacted by the Senate and He ouse é oF ‘Representatives of the Unites States” 7 


_ ae America im Congress. ‘assembled, That deposits of coal, phosphate, sodium, oil, ae 


oil shale, or gas, and lands containing such ‘deposits owned, by the United States, o - f 
. including, those in national forests, but excluding. lands acquired under the Act. ..025 0) 
known as the Appalachian Forest Act, approved March 1,.1911 ‘(Thirty-sixth 


ee Statutes, page. 961); and those in national barks, and in lands withdrawn. or Te ae es 


* ey ae wos + Sur - 7 
a ae TE, VE, eae sae: Nowe 3 7a EE Se 
Neg ; 2048 old Ase oer ee sage a eo bate 
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| darved for’ milttaryo or al uses, or: “purposes, except as . hereinafter provided, 


shall’ be subject to disposition’ in the form and manner provided by this Act to— : 
- citizens of‘ the United States, or to any’ ‘association of such | persons, or to any aa ee 


| corporation organized under. the laws ‘of: ‘the United: States, ‘Or: ‘of any State or ~ 


Territory thereof, and in the’ ease of coal; oil; oil shale, or gas, ‘to municipalities : 


| Provided, That the United States: reserves ‘the right to extract. helium from all 


gas: produced. from lands permitted, leased, ‘or: otherwise granted under the pro- | 


- visions of this’ Act, under such rules: and regulations: as shall be: prescribed by | 
. the Secretary of the Interior: Provided further; ‘That. in the extraction of helium — 


. | - from gas produced from such lands, it ‘shall be SO. extracted. as to cause no: sub- _ as 
stantial delay in ‘the delivery: of gas produced from’ the well to the purchaser. eo 


7 ‘thereof: “And provided further, That. citizens of another country, ‘the laws, ‘cus: ae 
~ toms, or regulations: of which, ‘deny similar ‘or. like privileges to citizens or. cor- — 


; oe porations of this country, ‘shall not by stock ownership, stock: holding, or’ ‘stock 7 


es control: own any interest in any lease omnes under the provisions of this Act. gee 


Src. 2. That the Secretary" of the Interior - is authorized to, ‘and upon “the.” | 


. Reels of: any ‘qualified applicant ‘shall, divide any ‘of the. coal. lands or the | 
deposits’ of coal, classified. and unclassified, ‘owned by the United States, outside. 


ee the Territory of Alaska, into’ ‘leasing: tracts of forty acres each, or multiples © | 


. thereof, and in such form as, in the opinion of the Secretary of the Interior, will 3 


> permit the most economical mining of the coal in such tracts, but in no case 
se exceeding two: thousand five hundr ed and ‘sixty acres in any one. leasing tract, es 


me “and thereafter the: Secretary: of the: Interior shall, in his discretion, upon. the | 


request of any: qualified applicant or on his own motion, from time to time, offer 
such lands or. deposits of coal: for leasing, and shall award leases thereon by _ 
- competitive: pidding or by such. other methods. as he may: by. general regulations 
 adopt,. to any qualified applicant : Provided, That the Secretary is hereby author- 


“ jzed, in‘ awarding leases for. coal lands. heretofore improved and occupied. or 
~~ @laimed in good faith, to consider and recognize equitable. rights of such ‘occu- 2 


7 pants or claimants : Provided further, That where. prospecting or exploratory | ie 
- work-is necessary to determine the existence or workability of coal deposits in - 
any: unclaimed,. undeveloped area, the. Secretary of the Interior may issue, to _ 
applicants. qualified under this Act, prospecting permits for a. term of two 
. years, for not: exceeding two thousand five. hundred and sixty acres; and if... 
= within said period of two years thereafter, the permittee shows: to the Secretary 
7 that the land contains coal in commercial quantities, the permittee shall be. 
~ entitled to a lease under this Act for all or part of’the land in‘his permit: And 
provided further, That no. lease of coal under: this. Act. shall. be approved or_ - | 
_. issued: until after. notice’ ‘of the proposed lease, or. offering for lease, has been i 


. : given for. thirty. days in-:a. newspaper of. ‘general circulation. in the county ‘in | : 7 
.* which the lands or deposits | are. ‘situated : And provided further, That. no com: - 


pany ‘or corporation: operating a common. carrier railroad shall be given or hold 


<<. -g permit of lease under the provisions of this’ Act for any coal deposits except 


a! for; its: own . use’ for. railroad purposes 5 and such limitations of use shall be. 


a expressed in ‘all permits and leases issued, to such companies or. corporations, ee 
~~ and no such company. or. corporation shall receive or hold more than one. permit _ ve 


= or lease for each two. hundred miles of its ‘railroad line. within ‘the State, in, 


7 which said property is situated, exclusive of. spurs or. switches and exclusive. hae 
~~ of branch lines built to connect the leased coal with the railroad, and also exclu- 


“ai “sive: ‘of. parts: of the railroad operated’ mainly by power produced. otherwise than. 





2 re : bys steam; eae woe further, ° That nothing herein shall Dreciude such. a a : 


oe 
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oS railroad of! ‘less: than: two ‘Gaaeed miles: in Tength erour “securing. and | holding be oer 
‘one permit or lease hereunder. : 7 . vise 
. » Sac. 8, ‘That: any person, association;. or eee holding ‘a. lease: of eon. ele 
- lands ‘or. coal. deposits: under this Act may, with the approval. of. the. ‘Secretary. Cee 
of the: Interior, upon a finding by him that it will: be for the advantage of 9. 
the lessee and the United States, secure modifications of his or its original lease = 
by including additional coal lands or coal deposits: contiguous | to those em- = 
--. braced. in such lease, but in no event. shall. the: total-area embraced in-such. 9: °° | 
7 modified. lease exceed. in. the ageregate two. thousand five a and. ee are - 
Acres. on 3 Ree kc 
| SEC. "ae That upon. eatigtactoty: egtae by any pes to the: Sacretary- of tite eat 
7 Interior that: all of the workable deposits-of coal within.a tract.covered by his 9 
_ or its lease will be exhausted, worked out, or removed within three years 
: thereafter, the Secretary: of the Interior may, within his: discretion, lease (Oo 2" 
such lessee an additional tract of land or coal. deposits, which, including the: 
ae coal area: remaining : in the existing ' lease, shall not exceed ‘two thousand. five hese Se 
_. hundred and sixty. acres,’ ‘through the same. procedure and under the : same con- : ee Ents 
ditions as in case of an original lease. _ gee Te 
Sec. 5. That if, in ‘the: judgment of the Secretary. of the Interior. the public i wees 
| interest. will be subserved thereby, lessees holding under lease areas not: exceed: i, eens 
_ing the maximum permitted under this Act may: consolidate their. leases: through =», 
the: surrender of the original leases and: the inclusion of: such. areas in‘a new, - 
lease of. not: to exceed iyo: thousand five panded: and sixty. acres. of: contiguous we 
; lands. M8 7 : oo ise ee ae ae 
ee SEG. 6. That ances Coal! or pheaniate jana Prrrers pan dreamed five a . 
| “hundred. and. sixty” acres and Subject to: lease hereunder: do not. exist as con- 
. tiguous areas, the’ Secretary of the Interior is. authorized, if, in his opinion 
the interests of the public and ‘of the lessee will be thereby ‘subserved, to — 
embrace. in a single lease pon niecen aa which ean. 78 soneraien) as a 
single mine or unit... i . 
Sec. 7. That for. the privilege. of mining or exaaeiae Wie opal in tlie lands 
- covered. by. the lease. the lessee shall pay to the. ‘United. States such: royalties. as” 
may be specified. in the lease, which shall be fixed in advance of offering the 
-- Same, and: which shall: not. be less than 5 cents per ton of two. thousand. pounds, 
due. and payable at the end of each third month succeeding ‘that of the ex- 
traction. of the coal from the mine, and an. annual rental, payable at. the. date. 
of: such. lease and annually. thereafter, on. the lands or ‘coal deposits. covered by a 
such lease, at such rate. as may be fixed by. the. Secretary of the. Interior. prior... 
to offering the same, which shall not. be less than 25 cents per. acre for the first. - 
year thereafter, not less than 50 cents per. acre for the second, third, fourth, ‘and — i 
fifth. years, respectively, and.not less. than $1 per’ acre for each. and. every: year Lo ee 
thereafter during the continuance of. the lease, except. that. such. rental, for. any ace . 
year shall be er edited against the royalties as they accrue for that: year. ‘Leases. : ety gee he 
7 shall, be for indeterminate periods upon condition of diligent: development and. oe ieee 
12 ee | by eikes,, the elements, or. casualties. not attributable. to the lessee, oe ee 
. and upon: the further condition that at. the end: of each twenty- ~year period suc- ot ee 
- -@eeding the. date of the lease such readjustment of terms and conditions may - 
~~. be.made-as the Secr etary. of the Interior may determine, unless otherwise pros. <2 . 
. vided by. law-at. the time of the expiration of such periods: Provided, That, the ~ Pees. os 
es Secretary of the. Interior may, if in his judgment the public interest: will Hens oS 
__” subserved thereby, in lieu of the provision. herein contained requiring continuous | - ae 
Pe -operation of the mine or. mines, ‘provide in the lease for the “payment. of an- a A 
bts annual advance royalty. upon a minimum number of tons of coal, which in Mow so - 
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Hee 6 case. shall joovente. less than the amount of. rentals hereii: Brovided. for? -Pro-. a 
wided further, That the Secretary of the Interior. . may permit ‘suspension - Of 


operation. under such léase for not to:exceed six months at any one time when = 


. market. conditions’ are such that the lease can not be operated except at.a loss. 


SEC. ‘8. ‘That. in. order. to. provide for the. supply of=-strictly . ‘local. domestic a | 


‘needs: for fuel, the Secretary. of the: Interior may, under such rules and -regula- 


tions as he may prescribe in advance, issue limited licenses or permits to indi-° - 
viduals or associations of individuals to prospect for, mine, and ‘take for their 


| use but: not for sale,: coal’ from the public: lands without payment of royalty for 


the coal. mined or the land. occupied, on such conditions not inconsistent with 


- this’ Act'as ‘in his. opinion will safeguard: the public interests: -Provided,. That. 


ae this’ ‘privilege shall notextend :to any corporations: Provided further, That in 


the case of: municipal. corporations the Secretary. of:the Interior may. issue such 


es limited license or. permit, for not to exceed three hundred and twenty acres for | “4 


et municipality. of less than one hundred: thousand. population, and not to exceed | 
one. thousand. two. hundred and eighty. acres for a municipality of. not. less than ne 


one: hundred. thousand and not more. than one: hundred and fifty thousand pop- . 


ulation; and not to. exceed two. thousand five ‘hundred and sixty. acres. for a. 


municipality. ef.one hiindred and fifty thousand population or more, the land to - 
be. selected. within. the State wherein the municipal: applicant may: ‘be located; 
| upon. condition ‘that -such pounicipal: corporations: will’ mine the. coal therein : 
under ‘proper conditions and dispose of.the same without profit. to residents of 
‘such municipality for household use: And. provided: further, That the acquisition 
- or holding of. a lease under the preceding sections of this Act shall be no bar to 
.. the holding of such tract or ‘operation of such’ Iine under said fee license. 
-. [Sees.:9 to 12. inclusive apply to phosphates, » aor 6 eae 
i Sees: 13: to 20. inclusive apply: to oil. and’ gas; S we ac ae eee 
- See. 21 applies to oil shales.: ee ee ee 
: Sec. 22 applies to oil and gas: in. Mase a a 
secs. 23 and 25 inclusive apply ¢ to sodium.) 


GENERAL, ‘PROVISIONS APPLICABLE TO COAL, ‘PHOSPHATE, sopruM, om, _ om. SHALE, © 
, Laon oe AND GAS LEASES. Pig BO Be Fae 


‘Suc. 26. That ‘the Seer etary of the ‘Interior. shall reserve and may ‘exercise 
“the authority to cancel any prospecting permit upon failure by the. permittee | 
to exercise ‘due diligence in ‘the pr osecution of the’ prospecting work in accord- 
ca ance with ‘the terms and conditions stated in the ‘permit, and ‘shall insert in — 
every” such permit” issued under the provisions of this Act appropriate pro- ; 


as visions for its cancellation. by him. ar. 
‘Src. 27. That no person, association, or: corporation, except : as ; herein pro- | 


, vided, shall take or hold more than one coal, phosphate, or sodium lease dur- 


. ing the life of such Jease in any. one State ; no person, association, or corpora-- 2 
- tion: shall take or hold, at one time, more than three Oil or gas leases granted — = 
| hereunder in any, one State, and not more than ‘one lease within the’ geologic e AaB. 


-structure of the game producing oil or gas field; no. corporation shall hold any 
- interest as. a ‘stockholder of another ' corporation pbk more than. such number of 
leases ; and no. person or corporation shall | take or hold. any interest or inter- 


Pe ests as “B. member of an association or associations or as a stockholder of aw! 


“corporation. or corporations holding a lease under’ the provisions hereof, which, y 


. together with the area embraced in. any direct holding of a lease- under ‘this | a 


- - Act, or which, together ‘with any other interest or interests as a member. of | 
an. association or " associations ¢ or as a ‘stockholder ee a corporation ¢ or  corpora~ 
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pas Mone noldthg-’ a ease anak the provisions ehereor: for ae kind of watbetar leased es : 


hereunder, exceeds in. the aggregate an amount equivalent. to the maximum 





“number of: actes of the respective. kinds’ of minerals allowed to any. one lessee 2 
te under. this Act. Any interests held in violation of this Act shall be forfeited. OF iis om: 
to the United. States by appropriate proceedings instituted by the Attorney = 
General for that purpose in the United States: district eourt: for the district in. eee es 


which: the: property, or some. part. ther eof, is ‘located, except: that any” owner- 


- ship or interest. forbidden in this ‘Act which may be acquired by descent, will, - i 
as judgment, or decree may be held. for ‘two years” and not longer: after. its acquisi- ie 
: tion: Provided, That. nothing herein contained shall be construed - to limit: sec~. 


| tions 18, 18a, 19, and 22: or to prevent any- ‘number Of lessees: ‘under the provi- 


- sious of this Act’ from combining their several interests ‘so far as maybe nec- ~ i = - 
| essary for the purposes of: constructing and carrying on the. business of a. re- a eee 


Tie finery, or of establishing: and constructing as a. common carrier a. pipe line: or 
lines. of railroads. to. be operated and: used by them: jointly: in the transportation: 


_ of oil. from their ‘several wells, or from the: wells. of. other lessees. tinder. this. ae 


‘Act, or the transportation of coal: Provided further, That any combination for. 
such ‘purpose or purposes shall be: subject to: ‘the: approval of the. Secretary of 7 


the. Interior on application to him for’ permission to form the'same:: And pro- | 
vided. further, That if any of ‘the lands or deposits leased: under the provisions 
of this Act- shall be:subleased, trusteed,. ‘possessed, Or. controlled by: any: device 
permanently; temporarily, directly, indirectly, tacitly, or in any; manner: whatso- 
ever, so that they’ form part. of, or are in anywise. controlled by. any: combination 
_ in the form’ of an. unlawful trust; ‘with consent of lessee, or form the’ subject of 
any contract. or conspiracy in restraint: of: trade in: the. mining: or-selling: of. coal, 

phosphate, oil; oil shale; gas,-or. sodium entered. into by the lessee, or any agree- 
ment or understanding, written, verbal, or: otherwise ‘to: which such lessee shall 


be ‘a. ‘party, .of which: his or its” output’ is to: be .or. -become. thé. subject, to.con- | 


trol the price Or prices. thereof or of any ‘holding: of such: ands ‘by ‘any: individ- 
ual, partnership, association, corporation, or‘ control, in | ‘eXcess. ‘of the amounts 


of lands provided: in this Act, the: lease thereof shall be forfeited: by atin ae 


court proceedings, . os 
“Sxc, 28. That ries of way - through. the able: lands, ineivaing, the: eorest : 


reserves, of the’ United States, .are hereby. granted for:pipe: line purposes. LORD. 22% : 


the transportation | of oil. or natural gas to any applicant possessing: the qualifi- : 


~. cations provided in section 1. of this: Act, to the extent of the ground: occupied. ae 


_ by the said pipe line. and twenty-five feet: on each side of the same under. such" - 
_ regulations ‘as’ to. survey, location, -application, and use as may. be. prescribed. 7 


~ by the Secretary -of the: ‘Interior. and: ‘upon ‘the. express’ condition. that such > 


-) pipe lines shall’ be constructed, operated; ‘and: maintained as common. carriers: . 


. Provided, That the Government shall in express:terms reserve: and shall provide - ae 


_° in every lease of oil: lands. hereunder that the lessee, assignee, or beneficiary, a 
if’ owner, Or operator or. owner of..a. controlling: interest. in any pipe line or _ 


| of any company operating the same: which may be operated accessible. tothe’ . <<. aa 


- oil’ derived: ‘from lands under such: lease,. shall ‘at reasonable: rates: ‘and. without ~~ - 


_ discrimination — accept. and. convey the, oil. of: the. Government: or: of. any 


citizen or company not the owner of any. pipe line, operating a lease. or’ ‘pur. tit S. 


: : chasing gas or oil utider: the provisions jof: this Act? Provided further; ‘That no. ° es 
. right of way shall hereafter. be. granted . over. said: lands.. for the transportation eee 


of oil or: natural gas. except: under. and: ‘subject to. the. provisions, limitations, 7 


and. conditions of: this section:: : Failure. to..comply. with: the. provisions: of. this s | ie 
-.  geetion. or the regulations prescribed by the Secretary of the. ‘Interior: shall eee 
be ground | for Fortereure of the grant by the United | States district court oe ea 
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the district in “which: the property, or. some’ part thereof, is Tocated in an a 


| 7 appropriate proceeding. 


Src. 29. That: any permit, lease, ‘occupation; or use ipernitted. ab de ‘this a 


aa 7 “Act shall reserve to the Secretary. of. the Interior the right to permit upon such : 


terms as he. may. determine to be just, for joint or several, use, such. easements | 


or rights of way,, including easements in. tunnels upon, through, or in. the. lands 2 


leased,. occupied, or used as may be .necessary or appropriate to. the working 
Of the same, or of other. lands ‘containing the deposits described in. this Act, and 
the treatment. and. shipment of the products thereof by or: under authority . 
of. the - Government, its lessees, or permittees, and.for other public purposes: . 


- ‘Provided; ‘That. said Secretary, in. his. discretion, in making any lease under | 


.: this Act, may reserve to the United: States. the. right to lease, sell, or: otherwise 4 
dispose of the surface of the lands embraced: within such. lease under. existing | 


 law.or. laws hereafter enacted, in so far.as said surface is not necessary.for 
“ use of the lessee. in. extracting. and removing the. deposits therein: Provided ca 
: ‘further, That if such reservation: is. made: it shall be so determined. before the 
. . offering of such lease: And. provided. further, ‘That the said Secretary, during Coes 
fs the life of the lease, is. authorized. to. issue such permits for easements. herein an 
a provided to be reserved. : 


Sec. 30. That no lease issued under, the. scinoriy: of this Act shall oe eae: 

a. signed or. sublet, except with the. consent of ‘the Secretary of the Interior. ‘The 
lessee may, in the discretion of the Secretary of the Interior, be permitted. at = 
~ any time to make written relinquishment of all rights. under such a lease, and — 


- : “upon + acceptance. thereof: be thereby relieved ofall future obligations under said . 
lease, and may. with like consent: surrender any. legal. subdivision of the area a 
included within | the lease. ‘Each - lease shall contain. provisions. for the: _pur- - 


pose. of insuring the exercise: of reasonable. diligence, skill, and care: in.the™ 
operation: of. said property ; a provision that such rules for: the. safety -and 
welfare of. the miners and for. the prevention: of undue waste as: may - ‘be. pre- 


fs scribed by said Secretary shall be observed, including. a restriction of the 
cake workday to not: exceeding eight hours in any. one day for underground workers 


except. in cases of emergency ; provisions prohibiting the employment of any. | 


boy: under. the. age: of. sixteen or the employment of any girl or woman, without. -- 


= regard to ‘age, in any mine below the surface ; provisions securing the. work- | 


7 : -men complete freedom of. purchase ; provision. requiring the: payment. of wages. 
— at least twice a month in lawful money of. the United. States, and . providing | 


: proper. rules and regulations to. insure the fair and just weighing ° or measure: | 
ment of the: coal. mined by each miner, and such other provisions as he’ may 
deem necessary to insure the sale. of the production. of such Jeased lands to — 


the United States and to the: public at reasonable prices, for: the protection Of. > 


_ the interests. of the United States, for the prevention of monopoly,’ and for : 


- ‘the safeguarding of the public welfare: Provided, That none of such provisions: _ 
"shall. be in conflict: with the laws’ of the State in woich the leased. cee is). 


oe situated. 


- Sec. 31. an any. édse issued sarider the provisions of this hee may. ae for- | 


i: ‘feited and canceled by an appropriate proceeding in the United States distr ict ani 


| court for the district’ in which the property, or. some part: thereof, is located 


oe whenever. the. lessee. fails to comply with any of the provisions of this: Act, of ; sae 
‘the lease, or of the general regulations promulgated under this Act’ and in-force . .. 


at the ‘date of the lease; and the’ lease may provide for resort .to appropriate = 
| ‘methods. for. the settlement oe disputes: of for remedies ZOE breach’ of specified. 
conditions. thereof, - | or 7 oC ie sige od eo ae ee 


pe 
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- “Se. 32, ‘That the. Secretary of the Interior is authorized ‘to. Beacibe ee os 
= - sary. and. proper rules and: regulations and to do. any, and all. things necessary: to! | 


oe BES carry. out and accomplish, the. purposes ‘of this, Act, also to fix and determine. 


GF the. boundary lines of. any ‘structure, or. oil or gas field, ‘for. the purposes of. this io _ soe 
ar Act: Provided, That. nothing in: this ‘Act shall be construed. or. held. to affect: the cone, 8 
o% eo rights of the. States or other. local authority: to exercise any rights which: they aoe 
may have, including the right to levy and collect taxes upon improvements, _ Pe 
output: of mines, or other, Fights, Property, or assets of any lessee of the. ‘United. oS 


Fe States. 


- pee oft: the Interior under. this ren ‘shall be ‘upon ‘oath, unless otherwise. acts 
fied. by him, and in. ‘such. form: and upon such blanks” as ‘the Secretary of the | 
_ Interior. may. require, . Pre Bees 
7 SEc. 34. That the. provisions of ‘this Act shall also apply. tp: all deposits of ee 
coal, phosphate, sodium, oil, oil. shale, or gas in the lands of the United States, 
~which jands may, have been or may be. > disposed of under laws reserving ‘to. ‘the YS 


aie same, “subject to ‘such. conditions | as are or may hereafter be provided by ea 


~~ such laws reserving such’ deposits. Poe 


“Szc. 35. That 10 per centum of. all money ‘received, from sales, ‘pohases; royal: eS 
ties, and rentals under. the provisions of this Act, excepting those from ‘Alaska, 
shall be paid into the Treasury of the United States and credited to miscel- 
_laneous receipts ; for past production 70 per eentum, and for future production . | 

525 per centum of the amounts derived: from such bonuses, royalties, and rentals a 


shall be paid. into, reser ved, and appr opriated as a part of the reclamation fund 


created by the. Act of Congr ess; known as: the Reclamation Act, approved J une 17, gee 


1902, and for past. production 20 per centum, and for future production 874 per 


centum of the. amounts. derived from such: bonuses, royalties, and rentals shall be: . | 
paid by the Secretary of the ‘Treasury after the expir ation of each fiscal year to” 
- the State within the: ‘boundaries of. which the. leased. lands or deposits are or were’ 
“located, said moneys. to> be used. by such State or subdivisions. thereof for the 


construction | and ‘maintenance of public roads or for the support of public. : 


schools or other public. educational institutions, as the legislature of the State — 


may direct : Provided, “That all moneys. which may accrue to the United States 


under the provisions. of this. Act from lands within: the naval petroleum reserves 


shall be deposited. in» the Treasury. as * Miscellaneous receipts.”. 


SEC. 36. That. all royalty accruing. to the United States under any oil or: gas’ - 


Jease or permit under this Act on. demand of the > Secretary « of the Interior shall 


be paid in oil or gas. dn fo 
‘Upon. granting any. oil. or gas ‘lease: under this: ‘Act,. and: from time £0 yeti Bh ee 
» thereafter during said Iease, the Secretary of the Interior shall, except. when- 

ever in his. judgment it is desirable to retain the same for the use of the United ee ee 
_» . States, offer for sale for such ‘period as he may determine, upon. notice and 
3 advertisement on sealed: bids or at public auction, all royalty oil and gas accru- = 


ane ing or. reserved. to the ‘United States under such lease. Such advertisement and:’. 





Sale. shall reserve to. the Secretary of the Interior the right to reject. all. bids" air ee 
whenever within. his judgment. the interest. of the United States demands; and = = 

in eases where no sa tisfactory bid is received’ or where the accepted bidder fails aes 
“.: to. complete. the purchase, or where the Secretary of the Interior shall determine: ee ere oe 
_. that it is unwise in the public interest to accept the offer of the highest bidder, 
vo. the. Secretary of. the. Interior, within. his" discretion, ‘may readvertise . “such.” 7 : ‘ 
ae “royalty. for sale, or sell’ at’ private sale at not less than the market. “price for Fe a 
: such. period, or "accept, the value thereot from the lessee : Provided, however, Bnet ee 
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| “That pending: the making of a : pertianént: contract’ for the: sale of: any 5 Foyattg,: ae : 
oil or gas as. herein provided, the Secretary of the Interior may sell the current nage 


s product | at private. sale, at not less__ ‘than | the market price: And. provided: 3 
further, ‘That any. royalty, oil, or gas may ‘be sold at not less than the market 
price. cat private sale to any department or agency. of the United States. : Ee a 

-SEc. ‘87. That the deposits of, coal; phosphate, sodium, oil, “oil shale, and ‘gas, 
herein referred to, in lands. valuable ‘for such minerals, including lands and — 


deposits described in the joint resolution entitled “Joint resolution authorizing a | 
the Secretary of the Interior to permit the continuation of coal mining opera- 


tions on. certain lands in “Wyoming,” approved August 1: 1912 (Thirty-seventh | : 


‘Statutes at Large, page 1846), ‘shall be subject to disposition only in the form: 


and manner provided in this Act, except as to valid claims. existent ¢ at: ‘date. of _ 
“passage - of this Act. and thereafter maintained. in compliance with the laws 
under which initiated, which claims may be perfected under such Jaws, inelud- ae 


ing. discovery. 


. Sxc. 38... That, ‘until otherwise provided, ‘the. Secretay’ of ‘the Interior shall a. 


an be authorized | to. prescribe fees: and commissions to be paid registers ‘and’ re- 2. 
eeivers of United. States land offices on account: of . business transacted under 
‘the provisions of this Act. — , : : rs: Me eee 

4 - Approved, Hebrnary 25, 1920, 
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| ; | PHOSPHATE LAWS AND REGULATION S—ACT OF FEBRUARY 25, she 
ae a —_ 1920 (41 STAT,, 437). | oe 
- [Circular No. 696. 1 


-Duparrment OF THE n Iavrenror, tages. | 
| Genera Lanp Orrice, 9... 
| : | : | ie M fay. 22, 1920. 
Registers ina rye re eee 
_ . United States Land Offices. | a - 
‘Sirs: ‘Sections 9 to 12, inclusive, of ins act, of ee Approved 


7 F ebruary 25, 1920 (Public No. 146), entitled ‘ ‘An act to promote the - 


- mining of coal, phosphate, oil, oil shale, gas, and sodium on the 
~ public domain, : authorize the Secretary of. the Interior to lease © 


ios o lands belonging to the United States containing deposits of phos- oo 
phates, and accordingly the following rules and regulations are pre- 
-scribed for the administration of the uptoveions of said sections of fess 


eee Lands. to svhith anplieatins ne act: applies to. ihe lands eee a eS | 
72 ing to the United States containing deposits of. phosphates, including a 
lands in national forests and including the phosphate deposits re- _ 


served under laws authorizing entries and patents with reservation — 


ae to. the United States of. such deposits ; also to. phosphate lands in ee 


ceded or restored Indian reservations the proceeds from the disposi- | 


tion of which are the property of the United States. The act is not 


| applicable to lands in the Appalachian Forest. Reserve (under act of _. nt 


“March 1, 1911, 36 Stats., 961), lands in. national parks, lands with-— 


drawn for military, or naval: purposes, or lands in ceded or restored | 


. Indian reservations the proces from the disposition oF, which be- | 


— : long to the Indians. rer 
> ADD leases of. phosphate deposits within the aie ot eal = 
forests or other reservations or. withdrawals to which the act is AD- 


: plicable. shall be subject to and contain such conditions, stipulations, | 


7 and reservations. as the Secretary of the Interior shall deem neces- | . | 
gary. for the protection of the forests, reservations. or ibe i 


re and the uses and purposes for which created. es -_ 
D, Leasing area. —Leases may embrace not. uae 2 560 acres of | 


lands or. deposits, in compact. form, the length. of which shall not 7 : 


~ exceed two and one-half times its width. ii surveyed, the lands must 


“be taken by legal subdivisions. of such survey ;. and. if unsurveyed, to a 
be surveyed by the Government at: the expense of the applicant prior tae 
to the issuance of lease. Such surveys will be made under the epee 5 ee 


-118594°—vor 471933 


| - marty: points: » 
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_ ations! governing public land surveys, prior to the execlition: af - 


- which applicants will be required to deposit with the United States eo 


nan oe general the estimated expense thereof. 


. 8. Qualifications of applicants—lLeases may ‘be issued to. (a) eitagens i , 
: ap the United States, (6) associations of citizens, and (c). to cor-- 
_ porations. organized under the. laws OF the United States or of any we 


ie State or Territory thereof. 


4, Minimum development. —An actual bone fide expenditure ae a | 


operations, development or improvement purposes of the amount 


determined by the Secretary of the Interior will be a condition in = 


each lease as the minimum basis on. which each lease will be. granted, 


with the requirement that. not. less than one-third of such proposed = 


ae investment shall be expended in development of the mine during the 


first year, and a like amount each year for the two succeeding years, 7 
_ the investment during any one year over such proportionate amount: 
for that year to be credited on the expenditure required for the . 


bas ensuing year or years. A bond executed by the lessee with approved. 
. corporate surety will be required to be furnished in the sum of 


$10,000, conditioned upon the expenditure of the specified amount of 

| investment, After said investment has been. made a similar bond 

in the sum of $5,000, conditioned pee comiplianios “x with ‘the terms 
of the lease will be required: : : 

5, Minimum production “Winder the provision of. the act requiring 

‘leases to be for indeterminate periods upon condition of a minimum 


annual production after the first three years, except where inter- 


rupted by strikes, the elements or casualties not attributable to the 
lessee, each lease will contain appropriate conditions fixing such 
: oa production of phosphates or phosphate. rock from the land 
6, Application for lease.—Application for: a lease must be under oath 


and filed in the proper district land office, addressed to the: Commis- © 


sioner of the General Land Office. No Specific form is required and 


no blanks will be furnished, ‘but the sppHeation should | cover ‘the ae. 


~ (a) Applicant’s alae ind’ padeees 


? . (8). Citizenship ‘of applicant, whethien native hom or mdied: = oa 
. and if naturalized, furnish a certificate thereof in the form provided e 


Land Department ; if an association, citizenship. of each member 


_ - for use in public land matters; if one is not already on file in the 


must be shown; if a corporation, furnish a certified copy of its . : fe 
articles of incorporation and a showing . as to the residence and ce 


| citizenship of its stockholders. 


(c) A statement that. the applicant halda: no iene of. phosphate 


| ‘ | lands under said act within the State in which the land 1 is situated; re 
_ nor, as a. member. of an association or stockholder i in a ‘corporation, te _ 
- holds any interest or interests in a ie lease or leases of phe A — 
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ae Sqwsias oe said act, ache together with the lands. applied ns ae 
| ace in the aggregate 2,560 acres. ia es 
_- (d) Description of the land, whether eae or aed if sur- 
a “veyed, ‘by legal subdivisions; if unsurveyed, by metes and ‘hounds, ey eee 
-. and where possible by the approximate subdivisions the land will 
be when ‘surveyed. If the land is unsurveyed, a survey thereof at — 
the expense of the applicant must. be provided for prior to the. execu- . 
. tion of a lease thereof, as provided 4 in section 10 of the act. | 


_(e) Description of the phosphate deposits In the land, giv ing 


i nafure and extent thereof ; the proposed method of mining and redue- ae ae 
* tion of same; and. ‘proposed. investment. in mining | operations | aa. 
- thereon and reduction DEI therefor if a ee be. granted. the = 

applicant. oe Eee 3 7 , 


YT. Action by local office e.—Registers and. réceivers ill ‘assign current 


ta serial numbers to such applications when filed, promptly note their 
records, , and require a. notice of the application to. be published ab. 
.the expense of the applicant. for a period of 30 days in a newspaper 


of general circulation in the county in which the deposits are situated, | | 


advising all adverse. claimants or protestants that if they desire to 
| object, or protect any interest as against the applicant, prompt. action — 


to that end should be taken, and upon proof of such publication, 
transmit the applications to. the General Land Office with repory of 


record. status of the land described therein. 


After receipt of such an-application, no filing for any of the. Jand — 


; described therein. will be accepted until so ce unless the ‘ppl. 
cation. be rejected... | 


8. Action on application. —Upon. consideration. of iis application i in 
the General Land Office, if the tracts of land or deposits are found — 
subject to lease and the application is otherwise satisfactory, a lease 


substantially in the form herewith will be submitted to the applicant 


for. his execution... 


9, Action by. successful: applicant. ee suoceseful. applicant will es aS eis 
"allowed. 80 days after receipt of the lease for execution within which x 
to (a) file in the district office the lease duly executed by him in =. 
triplicate and in the form herein prescribed ; (b) file evidence of = 
citizenship: and qualifications as required by paragraph 6 hereof, if 

not theretofore filed by him;.(¢) file the bond required by paragraph | 


- 26 of the lease, or United States bonds in lieu thereof under. the. _ 


act of February 94, 1919 (40 Stat. , 1148) 5 and (d) pay the annual 7 | 


en : rental for the first year of the os 


10; Action by local office —At the end of the 30 Snes slowed fies ; 

= “successful applicant, or sooner if the foregoing be complied with by ..: 
; him, the: local officers will for ward by special “letter all Papers with a 
: full report of, action taken. . | . 
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1. Form of ‘Tease, —Leases mereuneee will be in “substantially the 


"following form: > 4. 


Land Office at petoemernr ris - 
Serial No. Se ee 


The United States of America, Department of the Interior, 


MINING LEASE oF PHOSPHATE LANDS UNDER ACT OF 


iz Date: | 


Parties 


and. 


Be ae 29, 1920. 


This indenters: of Apne ‘ehtares iiate: in 1 triplicate, t this ees ee 

- day of _-.--- » A. D. se by and between the United States of 
“America, acting in this behalf by ---.--_--_, Secretary of. the In- 

terior, party of the first part, hereinafter. called the lessor, and — 


RAE ee of Boats party of the second part, hereinafter 


. @ called the. lessee, under, pursuant, and subject. to the terms and 
‘provisions of the act of Congress, approved February 25, 1920 (41 » 


Stat. ,—); entitled “ An act. to promote the mining of coal, phos- 
phate, oil, oil shale,. gas, and sodium on the publ domain, te here- | 


- inafter called the “aot 


_ WITNESSETH : eS ah we 
That the lessor, in consideration of the rae and royalties to: be 


| . paid and the covenants to be observed as hereinafter set forth, 
does hereby grant and lease to the lessee the exclusive right and 
privilege to mine and dispose of all ‘the phosphate and phosphate 


rock in, upon, or under. the. following described tracts of: land, 


Description . of situated in the State Ocoee ey TOW ee ee ee 


ae re ee te ee ee. 


Mining and containing ees acres, more or less, together with the right - 


surface rights.’ 


Rights 
served by lessor. 
Easements. _ 


Te- 


. to construct all such works, buildings, plants, structures, and ap- 
pliances as_ may be necessary and convenient for the mining and | 


| preparation of the phosphates for market, the manufacture of» 
products thereof, the housing and. welfare of employees, and, sub-. 


ject to the conditions herein provided, to use so much of the sur- 
face as may reasonably be required i in the exercise of the Tights 


and privileges granted. 


Section 1. That the lessor expressly reserves! - om | 
(1 a) The right to permit for joint or. several use such easethents , 
or rights of way, including easements: in tunnels upon, through, or: 


in the. land leased, occupied, or used as may be Thecessary or ap- ~ 


propriate to the working | of the same or other lands containing 
_ the deposits described in said act, and the treatment and. shipment. 


—.. Of the products thereof by or under authority of the Government, 7 


its lessees or permittees, and for other public purposes, 


BY Disposition of (1 b) The right to lease, sell, or otherwise dispose of the singe . 


“surface. 


of said lands or. any part thereof under existing law or laws here-_ a 
a after enacted, in so far as said surface is not. necessary for the 


use of the lessee in the mining and removal ‘of the phosphates. 


therein, and: to lease other mineral csneY in Pte rans, ‘under the ; 
= proyssions of said act. 


-(1.c) Full power and authority. to carry out and itores all the _ 


. provisions of section 30 of said ‘act to insure the sale of the pro- 
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| diction of said Teased: lands to the United States'and to ‘the public: 


at reasonable: prices, to boa menoRe we: and to are lala the 


public welfare. 


Bit : ho as 


Monopoly and 
fair. prices. . 


“Sec. 2. The lessee in consideration of the or of ie rights and _ 


7 privileges aforesaid hereby covenants and agrees as follows: 


(2 a) To invest in- actual mining operations, development or. 


Investment. we 


2 improvements upon the land leased, or for the benefit thereof, the 3 
sum of _:--.--.-_ dollars, of which sum not less. than one-third — 


- shall be so expended: during the first year succeeding: the execution 


of this instrument and a like sum each of the two succeeding © 


tion of. each year for the said period, an itemized statement of 


_ the amount and ‘character of said expenditure during such year. 
| (2b) To furnish a bond in the sum of $10,000, conditioned upon | 


| : years, unless sooner expended ; ; and submit annually, at the expira- | 


Bond, 


the expenditure of the amount. specified herein. (2-4); and after 


~~ gaid investment. has. been | made, a similar bond in the sum » of 


$5 ,000, conditioned. upon compliance lala ate terms and provisions. : 


. of this lease. 


(2 c) To pay as an. amie centr for ‘each acre or part dherest™ 
covered. by this lease the sum of 25 cents per acre for. the first 


Annual rental, aa 


year, payment of which amount is hereby acknowledged, the sum | 
of 50 cents per acre per year for the second, third, fourth, and 
fifth years, and $1 per acre for the sixth: and: each succeeding year 
during the life of this lease, all such: annual ‘payments of rental to 
be made ‘to the receiver of the United States land office of the dis- 


trict in which said land is situated, on the anniversary of the date ; 
hereof, and to. be. credited on the first: royalties to. become due _ 


hereunder during the year for which said rental was paid. 
(2 d) To pay to such receiver a royalty Of in es _ per cent (not 


less than 2°per: cent) of the gross value of the output of phosphates - 
or phosphate rock at the mine during the first 20 years succeeding | 
the execution of this lease. (Special provisions. suited to opera- ; 


" Royalty, : 


tions under the lease may be here inserted if found necessary.) : 
Royalties: shall be payable quarterly within 30 days from the ex- 


piration of the quarter in which the phosphates are mined. 


‘(2:e) To. determine. accurately the weight or quantity ‘of all , 


phosphates or phosphate. rock. mined from the leased premises, and - 
to accurately enter the weight or quantity thereot in. due form in 
‘books to be kept and preserved by: the lessee for such purpose. 

(2 £) To furnish quarterly, within. 30° days after. the expiration. 
of the quarter, a written report | covering such quarter, certified” 


- under oath by the superintendent of the: mine, or by such other 


Record of. 
phosphates mined. 


_guatterly ~ . 


agent having personal knowledge of the facts as. may be desig- _ | 
nated by the lessee for such purpose, showing the amount of phos- 


= ‘Phates or phosphate rock mined. during the quarter, the character — 


and quality thereof, and amount of its products. and by-products -- | 
- disposed of and price received. therefor, and amount of. phosphates ; 


_ or phosphate rock and its products in storage or held for sale. 


(2 g). Also to furnish in such mdnner and form as may be pre- 


— ser ibed by the lessor, at the end of each. year, beginning on the first. 
< anniversary of the date of the lease, and at such other'times as the 
- lessor may require, a plat showing all development work and. im- |” 
| cue on. the leased lands, and other a ‘information, - 


Annual reports. 
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‘Mine maps. » 


i. wages. 


with. a report under oath as te all buildings, secaenires, or. siner oe 


works placed. in. or upon said. leased lands, accompanied by a. re: - | 
port in detail as to the stockholders, investment, depreciation, and 


_cost of operation, together with a statement as to the amount of 


phosphate or phosphate rock produced and sold, and the amount 
received therefor, by operations hereunder. — | ts 
(2 hh). To keep at the mine office clear, accurate, and. detafled. | 

_ maps, on a scale not more than 200 feet to. the inch, in the form of 
horizontal projections on. tracing cloth, of. the. workings in each 


phosphate bed in each separate mine on the leased. lands; 4 sepa-- 


rate map to be made for each such bed, and for the surface. im- 
-.. mediately over. the. underground workings, and to be so arranged 
with reference to a. oe land corner. that the maps can be. e readily a 
superimposed.. | | : | eG a 
- Blue. prints or reproductions in Guus of fie; maps | 5 required - 
| _ as aforesaid shall be furnished the lessor when made, and supple- 
| Progress maps. mental prints or reproductions ! in duplicate, furnished ‘on or before - 
. the first day of each succeeding year,. showing the extensions, addi- 
tions, and- changes: since the last map or supplement. was sub- 
mitted. All mine progress maps. kept by the lessee shall at. all 
- times ‘be subject to examination by lessor. | 
2 i). That, beginning with the fourth year of. the nee or 7 
auction, pro- when such. operation. shall be interrupted by. strikes, the elements, Ls 
or casualties not. attributable to the lessee, the lessee shall mine 
each year. and pay a royalty thereon, not less than —2._-.-___ | 
' tons of. phosphate rock from the leased. premises, untess operations 
: are suspended. as provided in section 11. of the act. 
_ Assignment of « ° ( 24) That the lessee shall not ‘assign this lease or any intérest 
ce ae therein, nor. sublet any portion. of the leased premises without-the 
written consent of the :le:sor being first: had and obtained. 
Readjustment Sec. 8. It is mutually understood and agreed that the lessor shall 
oe : have. the: right. to readjust and fix the royalties payable. hereunder 
and other -terms .and conditions including amount of minimum 
annual production, at the. end of 20 years: from the date hereof; 7 
os and thereafter at the end of each succeeding 20-year period. during a 
_the continuance of this. lease unless otherwise provided by law at 
‘the time of the expiration of any such period, but. in. case the 
_ lessee be dissatisfied. with the rate of: royalty: or. other. terms and. 
conditions so fixed, he may terminate this lease in the manner and 
under the conditions provided in sections. 6 (b):and:6 (c) hereof. 
Sze. 4. This lease: is made subject to.the following provisions, — 


3 


‘which the lessee accepts and covenants faithfully to perform and. 


observe, unless the laws of the State: where the leased land or: de- | 
posits are situated otherwise epronddes in which case such State 
: laws control: | 7 7 a. 
: aQeerting set (4:a) The lessee. shail carry But and observe. powaledione: ome : 
se ae _seribed. by the. Secretary of. the Interior and in force at the date. 
hereof relative to (1) reasonable diligence, skill, and: care:in the 
operation of said property in “accordance with approved methods 
and. practices, (2) the prevention of undue waste, and. (8). the | 
_ _-_- safety and. welfare of miners, ‘, 
| Payment of (4b) And.also shall pay all miners and ofiee ean. both a 
| - above and. below. ground, at least twice. each Se in lawful mone 
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of the United States, re ‘shall sede: aan miners and other em- | | 
ployees full and complete freedom of purchase, but witha view to porebase dom of 
incr easing safety this provision : shall not.apply to the pur chase of an 
explosives, detonators, or fuses; and shall not. require or permit - 
~ miners or other employees, except in case of emergency, to work . | 
underground for more than eight hours in any one workday, and | ED - hour 7 
‘shall not employ any boy under the age of 16 years or any girl or | 
- woman without regard to age in any mine’ below the. surface. : a ee 
SEC. 5. And the lessee:also expressly agr ees that all mining and ‘Ispection. 
related. operations shall be subject to the inspection of authorized 


Paes representatives of the lessor, and that such representatives may at 


— all times enter. into and upon the leased lands. and survey and . 
- examine same- and all surface and under ground . PPO Caen ess 7 
7 works, machinery, equipment, and: operations. | a 
(5.a) And also shall permit the lessor to examine all books and poEzaminatiog of 


oks and: ree-. | | 


teconds pertaining to operations under this lease and | to malze ords. - 
copies of and extracts from any or all of saine, if desired. re 
_ (5 b) And also shall permit the lessor, or its lessees or trans- canes 

-. ferees, with the approval of the: lessor, to make and-use upon or | 
under the leased lands any workings necessary for freeing any 
other mine from water or: gas, or extinguishing fires, causing as 
little damage or interference as possible to or with the mine or. | 
mining operations of the lessee hereunder: Provided, That any 


- such use by. a transferee or ‘another lessee shall be conditioned 


o upon the payment to the lessee hereunder of the amount of actual 


comers sustained ate and sade’ 2 oe eieation for ‘such 
| Be ce) Adds mine shall, ‘at the ierminntion of thig lease, as ‘the re- ao ot fo tor: 
a sult of forfeiture thereof, pursuant to: paragraph (6 ad), deliver up 
to the lessor the lands. covered: thereby, including all fixtures, ma- — 
. chinery, impr ovements, and appurtenances, other: than strictly 
personal property, situaté on. any of said lands, in good. order and ae 
condition, so: as to permit of immediate continued operation to the oe 
: oye extent and capacity of the leased premises. 4 
Sec. 6. It is further. mutually understood and agreed as follows: : 
(6a) That the lessor may in writing waive any breach of the 


- covenants and conditions contained. herein except such as are re- 


. quired by the act, but any such waiver shall extend only to the > 
- particular breach so waived and shall. not limit’ the rights" of the. 
lessor with respect to any future breach; nor shall the waiver of a 


particular cause of forfeiture prevent cancellation of. this lease © 


. time. 


for any other: cause, or for the same cause occurring cat another 


 (6.b) The lessee may; on consent of the Seilelury of the: In- jae Surrender of 
terior first had and obtained, surrender and terminate this lease - 7 
upon. payment of all rents, royalties, and other debts due and pay- 
_ able to the lessor, and-upon payment of all wages or moneys due 

: and’ payable to the workmen employed by the lessee, and upon a 

: satisfactory showing to the Secretary of the Interior that the pub-. ; 
lic interest will not be ‘impaired; and the lessee may ‘with like - 
~ consent surrender any legal subdivision of the area included within = 


_. the lease; but in no case shall such termination be effective until 
ees the | lessee shall have made provision for the eee eye of ay 7 
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‘mines or : prductivs works or permanent improvements: on. the 
-Jands covered hereby. 


Privilege of | 2 
un port (6c) That on the termination of. this ibnaes oursaane to the: ‘last 


“ment. | preceding paragr aph, the lessor, his agent, licensee, or. lessee shall 7 


have the exclusive right, at the lessor’ Ss election, to pur chase at: any 


time within six months, at ‘the appraised value. thereof, .all build-: : : 


a ings, machinery, equipment, and tools, placed by the lessee in or* 


-on the land leased hereunder, save and except all underground oe 


timbering, and. such other: supports and structures as-are neces- | 


sary for the preservation of the mine, which shall be and remaina =~ 


~ part of the realty. without further consideration or. compensation ‘ 
that the purchase price to be paid for said buildings, machinery, 
‘equipment, and tools to be purchased as. aforesaid, Shall be fixed — 


by appraisal of three disinterested and competent persons (one oO 


to be designated by each party hereto and the third by the two. so 
designated), the valuation of the. three or a majority of: them to be 
conclusive ; that. pending such election to purchase within said | 
period of six months none of said buildings. or other pr operty ‘shall ; 
_ be removed. from their normal position; that if such valuation be 


~— not requested, or the lessor shall affirmatively elect not: to. pur- | - 


chase within said. period of six. months, the lessee shall have the 
privilege of. removing ‘said buildings: and . other property, except 

_ said timbering and other supports and structures, as. are neces- 

—— de sary for the preservation of the mine, as aforesaid. 
-’ Worfeiture.. (6 d). If the lessee shall fail.to comply. with the provision of the 
| ‘act or make default in the performance or observance of any of the 
. terms, covenants, and stipulations hereof, or in the general regula-— 
tions. promulgated and in force at date hereof, the lessor may in- 
stitute appropriate proceedings in a court of competent jurisdic- 
_ tion for the forfeiture and cancellation of this lease as provided: ’ 
-in section 31 of the. act, but. this provision shall not be construed 
as. depriving the lessor of any legal or equitable ee which the 
- lessor might otherwise have. | Ase 
Action by les- Spo. 7. It is further covenanted . and aereed that, ‘anoula the 
‘por to prevent: 
loss or damage. lessee A to take prompt and. necessary: steps to prevent loss or . 
; damage to the mine, ‘property, or premises, or. danger to. the em- 

7 ployees, | the lessor may enter on the premises: and take such meas- 
ures as may be deemed necessary to pr event such loss or damage or. 
to correct. the dangerous or unsafe condition of the mine or. works 
thereof, which shall be at the expense of the lessee. _ 


Continaing ob- Sec. 8. It is further covenanted and agreed that each obligation - ae 


ligation, 
“hereunder shall. extend to and be binding upon, and every benefit 


ts, hereof. shall inure to, the heirs,. executors, administrators, succes- 
 SOFs, or assigns. OL the respective par ties hereto. - . 
‘Sec. 9. It is also further agreed that no Member of. or ‘Delegate 


to Congress, or Resident Commissioner, after his election. or. ap- 


- pointment, or either before or after he has qualified, and during 


his continuance in office, and that no officer, agent or employee of. 

the Department of the Interior, shall'be admitted to any share or 

~ part in this lease, or derive any benefit that. may arise therefrom, - 
and: the pr ovisions of section 3741 of the Revised Statutes of. the oe oe 
United States and sections 114, 115, and 116 of the Codification of. >... 
the Penal ‘Laws of the United States SppECved March 4,. LBOU a 


| Ba => DECISIONS RELATING TO THE ‘PUBLIC ‘LANDS. ae? BOE 


(85. Stat. 1109), relating to contracts enter into: and form a part of . 
~ this: lease SO far as the same may be applicable.” : 
In witness wher eof 24 
THE UnrTED Srares OF Aneemca, 
a oR “py : eae Gee eee ae ae ee ae ee 
Seer etary of the Inter ior, Lessor. 


ey Witnesses, 2 | ues A = eet cores ae 


maa ae ty a $ : . vale - di 2 é : ae, OC is 
; the aN ay. ene Ain. Ges he KES 2G . “Lessee mi 
. os é ; 7 ane , ‘ PME na” Heed ar oo : 7 Ad : 
; tes wg” 2 TAR. OES ee ae agentes 
ee re en ee ee re re ere ee ee ee ee ee ee ee ee 


rr eee 


“19. Wie: ‘permits for additional lands ander section 12 Of. the act 


A lessee may be granted a right to use the surface of not exceeding 40 

acres. of unappropriated and unentered land as may be 1 necessary for a 

the proper prospecting for or development, extraction, treatment, ae 
removal of the phosphate deposits i in the leased lands. | ar 

_ Applications for permits for such. additional tracts ‘shall be filed ie 

| ~~ in ‘the district’ office having jurisdiction. over the lands and should 

identity the ‘lease by the serial number under which issued, and be 

_ filed under the same number. Such applications must be under oath — 

and set forth the specific Yeasons why the additional. tract is neces- 

sary to the lessee for the use named, describe the land. desired by 


legal subdivision if surveyed, and. if unsurveyed, by the approximate = 


description it will be when surveyed, and also set forth the Teasons _ a 
why the land is desirable and adapted to the uses named, either in | 
point of location, topography, or otherwise, a1 and that it Is s unoccupied ae 

. and ‘unappropriated. | 7 ot ate a 


2 “FORM OF ‘USE PERMIT: UNDER SECTION, 12,00 — 
| a ee ard “Land Office Aoreacias os 
Serial No. | : 


ne EOF tre eet ee EE fee nt a ce ee a 


THe Unrrep ‘Starke OF Petey 
Department OF THE Iwrertor. 


“USE PERMIT UNDER SECTION 12, ACT OF FEBRUARY 25, 1920. 


. Know all men by> these presents, that ‘the: Secretary of the’ Interior, under " 


: rel by virtue of ‘the. act of Congress approved February ' 20, 1920, entitled — 
a «An act to promote the mining. of coal, phosphate, oil, oil shale, gas, and. 


sodium on the public domain,” hereby grants to Haan) holder of lease bear- - 


ing serial No. Fee the exclusive © right, so long as needed, used, and ; 


3 occupied - during the life of the aforesaid. lease, Tas: use of Tae: surface of ne ae 
e TOuOw ne gescribed tract of land, to wit, 


es el ee 


2 a a a no ec a lt ee a rt 


for the proper prospecting for or development, extraction, treatment, or re. 
- moval of the phosphate ‘deposits covered. by the aforesaid lease, all ‘rights. a 
hereunder to cease and terminate upon the termination of the aforesaid lease, a 


Dated this aeemanees day Of wmnnw ns 19. 


| “Secretary se the: Interior.’ 
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13 ‘Repealitig and saving clause —Section 87 of ihe act winovidis that ae 


| hereafter the deposits of coal, phosphate, ‘sodium, oil, oil shale, . and 


gas referred to and. described in the act may be disposed of only in > 

_ the manner provided by the act, “ ‘except as to valid claims existent _ 
at date of passage of this act, sind: thereafter maintained in compli- 
ance with the laws under which initiated, which claims may be per-— 
: fected. under said laws, including’ discovery. ”” As to phosphate | 


claims, those claims initiated under the preexisting law may go 


to patent which, at the date of the act, were valid mining locations, 


duly made and maintained as such on. 1 lands x aubject to such location a 


a os . : | at the date initiated. 


14. Fees and commissions s—(z) Roe receiving ‘and. acting upon ae | 
: application for lease filed. in the. district land office in accordance A 


with these regulations, there shall be paid by the. applicant a fee. - 
of $2 for every. 160 acres or fraction thereof in the application, such 


- fee in no case to be less than $10, the same. to be. considered as earned 
when. paid, and to. be credited i in equal parts to the compensation of. 
the register. and. receiver within the limitations provided by. law. 
te CD): Registers and. receivers shall be entitled to a commission of. 
_ 1 per cent of all moneys: received in each register’ Ss office, to be equally 
divided between the register and receiver. Such commission will 
“not be collected from the applicant. or lessee i in addition to the moneys — 
otherwise provided to be paid. - : 3 | 
It should’ be understood that. a commissions een provided for 
will not. affect the disposition of the proceeds arising from operations 
under the act, as provided i in section 35-thereof; also that such com- 
missions will be. credited on compensation of registers and receivers: 
only to the extent of the limitation. prom by law for | maximum ae 
compensation of such officers. | se # Se 7 


ery respectfully, | 7 pe 
| | “Cuax Tarnacan, 


: Commissioner. 

"Approved May 22, 1920. ct ey ee 

| —e Bron Pave ae 
- Seoretary y oft the ¢ Interior, fe 
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7 AN ACT. TO. PROMOTE THE MINING OF COAL, PHOSPHATE, OIL, om? 
| OIL SHALE, GAS, AND SODIUM ON THE PUBLIC DOMAIN. : 


(Public No. 146, 41 Stat., —) 


—- Be it enacted re the ‘Senate and House of Representatives of 1 the United 
| States of. America in: Congress assembled, ‘That deposits of. coal, phosphate, — 


| sodium, oil, oil shale, or gas, and. lands containing | sueh deposits owned by the \ oe Be 
—. United States, including those in national forests, but. excluding: lands acquired — 


under the Act known as. the “Appalachian: Forest Act, » approved March » 1, ee 
1911» (Thirty-sixth: Statutes, page 961), and those in. national ‘parks, . and in. 
lands withdrawn or reserved: for mnilitary. or naval. uses or. purposes, except as 


2 hereinafter. provided, shall be subject . to disposition in: the form: and manner . - 
provided. by. this Act to. citizens of. the United. States, or to any association. of — 


such persons, or to any corporation organized. under the laws of the. United States, | 
or of any State or. ‘Territory thereof, and in the case of coal, oil, oil shale, or gas,.° 


to. municipalities: Provided, That the United States reserves the right toextract © 


| helium from all gas produced. from lands. permitted, leased, or. otherwise granted 7 
under the provisions of this Act, under such rules and regulations as shall be 
prescribed. by. the Secretary of the Interior : Provided further, That. in. the 
extraction of helium from.gas produced from such lands, it shall be so extracted. 


as to cause no substantial delay in the. delivery of gas produced. fromthe well _ | 


to. the. ‘purchaser. thereof: And provided . further, ‘That citizens of. another. 
country, the laws, customs, or regulations of which, deny similar: or like priv-. 
ileges to citizens or. corporations of. this country, shall not by stock owner- 
ship, stock. holding, or. stock control, own. any. Rives in any. lease acquired 
under the provisions | of this Act. - ‘oi alt of ves 

[Sections 2. to) 58, inclusive, relates to aoa eae awe ; 

SEC. . 6. That where coal or phosphate lands. aggregating | two- foasantk ave 
hundred and sixty. acres and subject to lease. hereunder do not exist as contig- | 
-uous areas, the Secretary. of. the Interior is authorized, if, in his opinion the — 
interests. of the public and of the lessee will be thereby. subserved, to embrace: » 
in.a. single lease. ngnconHeMoue tracts. ee can. be operated. as a Single. mine 
or unit. 20 by he -4 
[Sections 7 and § relate to aly ie ete rae a 


PHOSPHATES. 


Sue, “9. That the Secretary of the Interior is hereby authorized to lease to 
| any applicant qualified under this Act any lands belonging to the United: States - 


containing deposits. of .phosphates,. under. such restrictions. and © upon such a 


. terms as. are. herein. specified, through advertisement, competitive. bidding, . or. 
“such. other mee nour. as. the. peers of the. Interior may by ene regulon 
adopt. — 
SEc. 10. ‘That. Seen ieee shall be. for not a eed. two thonsana: five bund réd- 
and. sixty acres of land to. be described by the legal subdivisions of the public 
 jand surveys, if surveyed: if unsurveyed, to be ‘surveyed by the Government at — 


- the expense of the applicant. for. lease, in accordance with rules: and regulations | ge 


_ prescribed by the Secretary of the Interior and the lands leased ‘shall be con-. 
formed to and taken in. accordance with the legal. subdivisions ‘of such survey - 


2 oe _ DECISIONS RELATING ‘To THE PUBLIC LANDS. Co “1vol. 


Bowie made to cover expense of surveys shall. he decned appropriated. for : - 
that purpose ; and any excess deposits shall be repaid to the person, associa-_ | - 
tion, or corporation making such deposits or their legal representatives : Pron 


- vided, That the Jand embraced in any one lease shall be in compact form, the | 


7 | length of which shall not exceed two and one-half time its width. 


Sec. 11. That for the privilege of. mining. or. extracting the phosphates or 


a phosphate rock covered by the lease the lessee shall pay.to the. United : States. 7 


“such: royalties as may. be ‘specified in the lease, which shall be fixed by the 2 


_ Secretary of the Interior in advance of offering the same, which shall be not 


. less than 2 per ce1ltuim of the gross: value of the output of phosphates or phos- | | 
phate rock at the mine, due and. payable at the end of each third month suc- | 


ceeding that of the sale’ or other disposition of the phosphates or phosphate —— 


rock; and an anntal | rental payable at the date of such lease and: annually — 
thereafter on. the area covered by such lease at such rate as may ‘be fixed by the - 
Secretary of. the Interior prior to offering the lease, which Shall. be not less 
than 25 cents’ per ‘acre for the ‘first. year thereafter, 50 cents per acre for the | 
‘second, third, fourth, and fifth years, respectively, and $1 per acre for each and 
every year thereafter during the continuance of the lease, except that such renial — 
‘ for ‘any year shall be credited against the royalties as they accrue for. that 
- year, Leases shall be for indeterminate periods upon condition of a minimum 
annual production, except. when operation shall be interr upted by strikes, the 
elements, or casualties: not attributable to the ‘Jessee, and upon. the further 
condition that at the. end of each twenty-year period succeeding the date of the 
lease such readjustment of terms and conditions shall be made as the Secretary 
of-the Interior shall determine: unless otherwise provided by law’ at the time: 
- of the expiration of such periods: Provided, That the Secretary of the Interior 
“noay permit suspension - of operation under such lease for not: exceeding twelve 
months at any one time when market conditions | are such that the lease can 
not be operated except at a loss. - 3 
Sec. 12, That any qualified applicant - to whom’ the Becieray: of the Interior 

may grant a lease to develop and extract phosphates, or phosphate rock, under | 
the provisions of this. Act shall have -the- right to. use so much of ‘the surface 
of - unappropriated: and umentered lands, not exceeding forty - acres, ‘as may : ‘be 
determined by the: Secretary of the: Interior to be necessary. for the proper . 
prospecting for or development, extraction, treatment, and | removal. ‘of such | 
mineral deposits. ee. oe 
| [Sections 13 to 25, inclusive, relate to oil and § gas, oil shale, Alaska oil seas: 
“and sodtum.]. ane a sees 


: GENERAL PROVISIONS APPLICABLE TO COAL, PHOSPHATE, SODIUM, ied om SHALE, ‘AND 
| GAS cera $8 a “as oe aa 


Seo: 26, That the Secretary of the’ Interior ‘shall reserve and. may. exercise 


" the authority to cancel any. prospecting permit upon failure by the- ‘permittee | _ 
to exercise due diligence in the prosecution. of: the prospecting work in accord- 


ance with the terms and conditions stated in the permit, and shall insert: in- 
¢ every such permit issued under the Eu slone of this Act Bpproprlare provisions 


; : for its cancellation by him. : 


‘Sec. 27. That no person, association, or corpora ton: Secapt: as. heeehh pro- 
; vided, shall take or hold more than one coal, phosphate, or sodium lease during > 
the life of such’ lease in any. one. State; no person, association, or corporation | 


shall take or. hold,-at one time, . more than three oil or gas leases granted here- Ss 


_ under in any one State, anc not more than one lease within the geologic structure 
_ of the same producing oil or gas field; no corporation shall hold any interest as. 


ys stockholder of uote: corpor ation in. more than such number of leases; nd an 
no person or corporation shall take.or hold any interest or inter ests. as. a member - 
of. an association or. associations or as a stockholder of a corporation or. corpora- 


| tions holding a lease under the: ‘provisions hereof;. which, together with: the area 3 - 
embraced in any. direct holding. of a: lease under this Act, or which, together with = 


any other interest or interests as a-member of an_ association. or associations — 
| or as a stockholder of. a. corporation. or’ corporations holding a lease under. the | 


| provisions. hereof, for any kind .of ‘mineral leased: hereunder, exceeds in. the 


aggregate an amount equivalent to the maximum: number of. acres of the. respec- 


tive kinds of minerals allowed to. any one lessee under this Act. Any interests 


-held in. violation of this Act. shall. be forfeited. to the United States by appro- — 
priate proceedings. instituted by the: Attorney . General for the purpose in. the 


United’ States. district: court for the district in which the property, or. some part. ~ 3 


thereof, is: located, except that any ownership or interest forbidden in. this Act. 
~ which may. be acquired by descent, will,. judgment, or decree may be. held for . 


two years and not longer after its acquisition: Provided, That nothing herein _ a 


contained shall be. construed to limit sections 18, 18a, 19, and 22-or to prevent any — 
- number of lessees under the provisions: of this Act from combining their several 
interests.so far as may be necessary for the purposes of constructing and carry-— 


; | ing’ ¢ on the business. of:a refinery, or of: establishing and. constructing as a com- | 


mon carrier a pipe line or line of railroads to be operated: and used: by them 
jointly in the: tratsportation of oil: from their several wells or from. the wells: 


of other lessees: under this Act, or the transportation of coal: Provided further, bene. 


| That any combination for such purpose or. purposes shall be subject to the. ap- 


‘proval of the. Secretary. of. the Interior on application to him: for permission: - : 


‘to form the same: And provided further, That if any of the’ lands or deposits ; 
leased under the provisions of this Act shall be subleased, trusteed, possessed, 
‘or controlled by. any device permanently,. temporarily, directly, indirectly, tacitly, 
or in any manner whatsoever, so that they form part of, or. are in anywise con- 
trolled by any. combination in the. form: of an unlawful trust, with consent of — 
lessee, or form the subject of any contract or conspiracy in restraint of, trade. 
‘inthe mining or selling of coal, phosphate, oil, oil shale, gas, or sodium entered 
into by. the lessee,'or any agreement or. understanding, written, verbal, or other- 
. wise to which such lessee shall'be a party, of which his or its output is to be or 
‘become the subject, to-control:the price or prices thereof or-of any holding of 
such lands by any individual, partnership, association, corporation, or control, 
‘in excess of the amounts of lands provided in 1 this Act, the lease: thereof. shall be Z 
forfeited by appropriate court proceedings. 
. SEC, 28, That rights of way through: the pallies ‘lands, pe aeatne the fonsat , 
7 reserves, | of the United | States. are hereby granted. for pipe- -line: ‘purposes: for 


the transportation. of oil or natural gas ‘to any’ applicant: possessing the quali- 
fications provided in. section 1 of this Act, to the extent of the ground occupied — 

by the said: pipe line and twenty-five feet on. each side of the same under ‘such. . : , 

| regulations as to survey, location, application, and use-as May be prescribed by 
the Secretary of the Interior and upon: the express condition. that such pipe 


lines shall be. constructed, operated, and: maintained as. common carriers: Pro-— . 


- vided, That the Government shall in express terms reserve and shall provide in 
every lease of oil lands hereunder that ‘the: lessee, assignee, or beneficiary, if 
-_ owner, or operator or owner. of a controlling interest in any pipe line or of any 


company operating the same which may be operated. accessible: to the oil de- 


rived from lands under such lease, shall at reasonable rates and without: dis- 
as crimination accept and. convey the oil of the Government or of any citizen: or. 


- eomipauy not the owner of any pipe’ line, operating a tease: or. aes ee aa 
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or oil anak the provisions “of this Tete Provided vurther, That no right of way | 


| shall hereafter be ‘granted over: said lands for the transportation of oil or natural — 


- gas except: under and subject. to the provisions, limitations, and conditions of. 
this section. Failure to comply with the provisions of this section or the regula- 
tions. prescribed by the Secretary. of the: Interior shall’ be. -ground for forfeiture — 
of the: grant by. the United States district court for the districtin which the 


7 = property, or some part: thereof, is located in an appropriate proceeding. 


- - Sxe, 29. That any permit, lease, occupation, or use permitted under this: Act 
: ‘shall reserve to the: Secretary of the Interior the right ‘to. permit upon. such - 

. terms as he may. determine to be just, for joint or ‘several use; “such. easements _ 
‘or rights of way, including easements in tunnels upon, through, : or..in the lands © 


-’ Jeased, ‘occupied, or used as may be necessary or appropriate to. the working of i 
‘the same, or of other lands containing the deposits described in this Act, and... 


‘the treatment. and. shipment. of the products thereof by or under. ‘authority of 
the Government, its lessees,.or permittees, and for other public purposes: Pro- _ 
vided, That said Secretary, in his discretion, in. making any lease under this Act, _ 
, : may reserve to the United States the right to lease, sell, or otherwise dispose | 
~ -0f the surface of the lands embraced wthin such lease under existing law: or. laws 
hereafter enacted, in so far as said. surface is not necessary. for use of the | 
lessee in extracting. and removing. the deposits therein: Provided. further, That — 
if such reservation ‘is. made it shall be so determined before the offering of such © 


 Jease: And provided further, That the said Secretary, during the life ofthe : 
“o lease, is authorized. to issue such | pemits for easements herein provided to be | 


reserved, 


/ os SEc. 30. That no ie. ‘eaued under the set ieeiee of this. ‘Act shall Be seared epee oo 
: or. sublet, except ‘with the consent. of the Secretary of the Interior. The lessee 


may, in. the discretion of the. Secretary of the Interior, be permitted at any time 


. to make written relinquishment of. all rights under. such a lease, and upon 


acceptance thereof be thereby relieved of all future obligations under said lease, 
- and may with like consent surrender any. legal subdivision of the area included 
_ within the lease. Hach lease shall contain provisions for. the purpose . of in- 
suring: the exercise of reasonable diligence, skill, and care-in the operation of. 
‘said property; a provision that such rules for the safety and welfare of the 
miners and for the prevention. of. undue waste as may. be prescribed by said — 
‘Secretary shall. ‘be observed, including a. restriction. of the workday to not ex-— 


ceeding eight hours: in any one day for underground workers except in cases of. o 


emergency ; provisions prohibiting the employment. of any. boy under. the age | 

of sixteen or the employment ‘of any girl or- woman, without regard to age, in 
any mine below the surface; provisions securing the workmen complete freedom 
of purchase; provision. requiring. the. payment of wages at. least: twice a month 


-- in lawful money of the United States, and. providing proper rules and regula- 


_ tions to insure the fair and just weighing or measurement of the coal mined by 
each miner, and such other provisions as he may deem necessary to. insure the 
. gale of the production of such leased lands to the United States and. to the 
public. at reasonable prices, for the protection. of the interests of. the United — 
States, for. the prevention of monopoly, and for. the safeguarding. of the. public “ 
~ welfare: Provided; That. none of such provisions shall be. ins conflict, with the 
laws of the State in which the leased. property is situated. . ) 
Src. 31. That any lease issued: under the provisions of this ‘nee may: ‘be ‘for- | 
‘feited and canceled. by an: appropriate proceeding in the United States district * 
court for the district. in which the property, or some ‘part thereof, is located — 
“ ‘whenever the. lessee fails to comply with any of the provisions of this Act, of _ 
: the Tease, or of the. general. regulations promulgated unger this: Act and in force 


‘at: te date of the less? ‘ond: ‘the. ae may aporides for. sesort 0 ‘appropriate _ a 
methods for the settlement of. i disputes or: for: remedies OF breach of sa aisranion ; 
= conditions thereof, oe eek ers eee : : 

_ Sec. 32. That. the Secretary of the Taiseioe is: Suthorized: 65 cone deine: neces-. 
| sary. and proper rules and regulations and to: do any and all things necessary:to. 
carry out and accomplish: the purposes: of: this. Act, also to fix-and determine the . 

-. pJoundary lines of any: structure;: or oil or gas. field, for. the purposes. of this Act: © 
: Provided, That: nothing: in’ this: Act shall. be’ construed: or held..to™ affect the. 
~~ rights of the States or other ‘local: authority to: exercise’ any rights which: they. 7 
may have, including the right to levy and: collect. taxes: ‘upon ‘improvements, 
. output of mines or: other "rights, property, or. r assets of. any. lessee of. the United P 
States. 7 : woo - 
— Sec. 33.. That ‘all stacinents represeniatank: or oe required: Gert the Sec | 
| retary of the Interior ‘under. this Act: shall be upon oath; unless otherwise -speci- | 
) fied by. him, and in such form and mpOR ‘such blanks: as the ee of be a 


Interior may require, | 


‘ Src, 34. That the provisions of this ‘Act shall eis anu +10: all deposits of: ‘GOul, ; 
_ phosphate, sodium, oil, oil. shale, or gas in.the lands of :the ‘United: States, which. my 
lands may have been or may be. disposed of under laws reserving to the United: ee 
States such: deposits, with the right. to. prospect for, mine, and> remove the same, — oS ks, 
7 subject to such conditions: as’ are or mays hereafter. be proatee a such: laws: ee ee 


reserving such deposits... 


Ske. 385. That 10 per centum. of all money ‘received eon: galea, Honnees: rs és 
ties, and rentals under the provisions of this Act, ‘excepting. those from: Alaska, 


= Shall be paid into the Treasury of- the United States and credited. to. miscella- 


- _ heous receipts; for- past production 70 per. centum, and* for future production 
‘525 per centum of’ the amounts derived from. ‘such bonuses, -royalties, and. 
rentals. shall be paid into, reserved, and appropriated as.a part of the reclama- > 


‘tion fund created by the Act of Congress, known as the Reclamation Act, ap- - ; 


, _ proved : June. 17, 1902, and for past. production 20 per centum, and for future 
production. 873 per: centum of the amounts derived. from. such. bonuses, royalties, S 
: and rentals shall be paid by. the. Secretary of the Treasury after the expiration - 

of each. fiseal year to the State within the boundaries of which the leased lands © 


~ Or deposits are or were located, said moneys to be used by ‘such State or sub- 


7 ‘divisions thereof for the construction. and maintenance -of public roads or for _ 
the support of public schools or: other - public educational institutions, as. ‘the. 


| legislature. of the State may direct : Provided, That all moneys: which may ac- 


crue to the United States: under the provisions of this Act from lands within - 


7 neous receipts.” 


_. the naval petroleum reserves. shall | be deposited in the Tr easury. as “ Miscella- ae | 


Sec. 36. That all royalty accruing to the. United States under ¢ any oil or: gas Za 


lease or permit under this. Act on demand of the Secretary of the Interior shall | 


be paid in oil,or gas. 


Upon granting any. oil or. gas Manse under this ‘act, and from time to” ‘ane 


‘thereafter : ‘during said lease, the Secretary of the. Interior shall,. except when- 


_ ‘ever in his judgment it is desirable to retain the same for the use of the United : 
- States, offer for sale: for such period as he. may determine, upon notice and. : 


advertisement on sealed bids or at public auction, ‘all. royalty oil and gas accru- 


ing or reserved to the United States under such lease. Such advertisement and~ 
sale shall reserve to. the Secretary. of the Interior the: right to reject all bids: 
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i: 


whenever. within his judgment the interest of the United States demands; and ~ eae 


in cases where no satisfactory bid is received or where the accepted ‘bidder fails : . 
to complete ¢ the purchase, or "where the Secretary 0 of the Interior shall deter mine - - 


‘ 
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aa that it is: unwise in - the public infront es accept’ aha: offer of the  hishest bidder, “ a 
the Secretary of the Interior, within his. discretion, may readvertise such roy- _ 
-alty for sale, or sell at. private sale at not less than the market price: for such 


period, or accept the value . thereof from the lessee: Provided, however, That | 


- pending the making. of a permanent. contract for the sale of: any royalty, oilor 
gas as herein provided, the Secretary of the Interior may sell the current prod- | 
uet at private sale, at not less than the market price: And provided further, : 
: ~ That: any royalty, oil, or gas may be’ sold at not less than the market nee - 
- private sale to any department or agency: of the United States. | i 


. Sec. 37. That the: ‘deposits ‘of coal, ‘phosphate, sodium, oil, ait shale, + ‘and: gas; 


herein referred to, in lands valuable. for such. minerals, including lands and. ~ | 
‘deposits. described ‘in the joint resolution. entitled. “ Joint resolution authorizing 


the Secretary . of the Interior to perinit: the continuation. of coal mining opera-° 


.. tions on certain lands in Wyoming,” approved August -1, 1912 (Thirty- seventh : 
». ¢ Statutes at Large, page 1346), shall-be. subject to disposition only in the form 
and manner provided in this Act, except as to valid claims existent at date of — 


tae passage of this. Act and theréafter maintained in compliance with. the laws 


under which initiated, which claims may” be perfected under such laws, includ- 


ing discovery. 


 SEc. 38. That, ‘until atierwise: piovided the: Sacrcunes of thie: Interior. shall be. , 
ao ore to: prescribe fees and commissions: to be paid. registers: and receivers 
of United States land offices on pBecOUnt of business. iaasacted under the’ Brow. | 
sions of this Act. eS on . | 3 

appre: Pebruary + 25, 1920; 
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- SODIUM REGULATIONS —ACT OF FEBRUARY 25, 1920 
(AL STAT., 487). | | 


. [Circular No. 699. J. 


| Departmen. OF THE INTERIOR, 
te ‘GENERAL Lanp OFFICE, 3 
Washington, D. C.; a 28, 1920, 


PERMITS AUTHORIZING EXPLORATION OF PUBLIC LANDS FOR R 7 | 
Soh Gel tg kena Oe + SOPIOM SS pn cal ad! a 
Registers arid. receivers, Waid States land offices oe 


' Sirs: The act of Congress. approved February 25, 1920, entitled 
“ An act to promote the mining of coal, phosphate, ab oil shale, gas, 


-and sodium on the public domain” (Public No. 146), authorizes the 


Secretary of the Interior, ‘under such rules and. regulations as he 
may prescribe, to issue | “prospecting: permits, for a period not to 
exceed two years, for the exploration of the land described therein 
for sodium in any ofthe forms named in said act, and under author- 
- ity thereof the following Tules and eeniatons: will oe the 18- 
suance of such permits: - 
1. Qualifications of applicants Permits may be issued (a) : 
citizens of the United States, (6) an association of such citizens, (c) 
or a corporation organized under the laws of aay State or "Territory 
thereof, — 23 a 
° 9. Lands to which applicable —The permit. thus: issued may in- 
clude not more than 2,560 acres of public lands of the United States 
- In’ reasonably compact form, by legal subdivisions if euaveyed, i 
_unsurveyed, by metes and bounds description. ~ | 
(8. Rights under permit- —The permit will confer upon tis recip- _ 
-jent the exclusive right to prospect for chlorides, ‘sulphates, borates, — 
silicates, ‘or nitrates of sodium, dissolved in and soluble in water, — 
and accumulated by concentration, on the’ lands embraced therein. | 
soi the exercise of this right. the permittee shall be authorized to 


_.remove from the premises only such material as may be necessary _ 


to experimental work and the demonstration of the existence oF such =a 
| deposits or any of them in commercial quantities. — ae: a 
4. Reward for discovery.—If the permittee within the two years 


. specified shall discover valuable deposits of one or more of the forms — 


‘of sodium as described in said act within’ the area covered by his — 


oi “permit, such discovery shall entitle him to a lease of one-half the | _ 
oes land embraced in the permit, to be taken: in a ae form. The dis- : 


ome -115594°—vor 4719-34 
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covery” of a valdabls deposit. of sodium under this permit shall be: | 


_o construed as the discovery of a deposit. ee yields commercial S0- -_ 


dium i in commercial quantities. | 
The remainder of the land ambeaaad in stich permit, if outing | 


3 - ets of sodium, will thereafter become subject to lease, under such 
7 regulations as may be found Tequisite in dealing with the land con- - — 
taining said deposit, the permittee having a Deere right to Tease: : 


- such remainder, 3 
5. Camp sites—In addition to land ere in the permit, ‘the 


Secretary may, in his discretion, issue to the permittee, during the 


ak life of the permit, the exclusive right to use a tract of unoccupied, - ee 


- nonmineral public. land, not exceeding 40 acres in area, for purposes 


. connected with and necessary to the development of the deposits cov- - 
ered by the permit, subject to the oe of an annual rental of not a 


less than 25 cents per acre. : 
a 6. Form and contents of application. Se ie coae: for permits. 
should be filed in the proper district land office, addressed to the Com- 
missioner of the General Land Office, and after due notation 
promptly forwarded for his consideration. No specific form of ap- _ 
plication is required, but it should COVE: in RUS Enee, the following 
points; namely: ee a 
(a): Applicant's name and address. —_ | | 
(6) Proof of citizenship of applicant; by | affidavit of such fact, if 

native born; or, if naturalized, by the certificate thereof or affidavit. 
as to time and place when issued ; if a corporation, by: certified copy 

of the articles thereof. 
- -(¢) Description. of land for which the. euth: is desired, by inca 
subdivisions, if surveyed, and by metes. and. bounds, if unsurveyed, in 

which latter case, if deemed necessary, a survey sufficient more fully 
- to identify : and segregate the land may be required before the permit 

is granted; also, a statement whether the Jand is vacant and, un- 
claimed. " 
_. (d@) Reasons why the land i is s believed to offer a favorable field for 

prospecting. | 
(¢) Proposed. Hethod. of Sonducuny a ney operations: : 
a amount of capital available for such operations, and the. es - 
: with which such explorations will be prosecuted. | 
 (f) Statement of the applicant’s experience in operations of this ; 
nature, together with references as to his measur reputation, and : 


ee business standing. — 


ee On the receipt of the 2 saa if founds in pesmipuihes ih _ 


ie the terms of the act, a permit will i issue and the oe and officers 2, 
~— be promptly notified thereof. : 


| «8. Form of permit. —The form of permit issued under this act will - 
. be i in substance ¢ as follows: | | 


Tue Unrrep Srranms OF oe 
Department of. the Interior. 


SODIUM PROSPECTING PERMIT. 


on all men by these presents, that the Secretary of the Taieron = 
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- under and by virtue of the. act of Congress entitled “An act to. pro- 7 Pa: 7 E : 
pe mote the mining of coal, phosphate, oil, oil. shale,. gas, and sodium on : a. ese 


| | the. public domain,” approved EF ebruary 25, 1920, has. granted and 
. ~ does. hereby grant Hi; PORINIU WO. 2a te a at | ee Ol | 


the exclusive right for a period of two. years. date hereof to - : ae ; iG 
“prospect. the following described lands eS Cee ty ae be eye oat a ie 


_ for chlorides, sulphates, carbonates, borates, silicates, or nitrates of =a eae 
-. sodium, dissolved in and soluble in water, and socunmulated: by. con- 


centration, but for no other purperes DOE, the a conditions Gish a 


follows, to wit: 


1. To begin the prospecting ee said eee withen ‘ane sje = Pe 


from date hereof and to diligently prosecute the exploration and ex-— 


perimental work during the ae of such ‘Permit in. the manner 
and extent as tollows; to wit : 7 | _ | 
2. To remove pon said premises only fick aiaral as may be 
necessary to. experimental work and the demonstration of the ex- 
istence of such deposits in commercial quantities. . 
3. To afford all facility for inspection of. such. eae work 
on. behalf of the Secretary of the Interior, and to. report fully when 


required all. matters pertaining to the che cactas progress, and re-_ 
sults of such. exploratory work, and to that end to keep. and. maintain — 
such accounts, logs, ¢ or ' other records, as the Secretary of the Interior | 


may. require. 


4, Not to assign or asics fhe Sermitg oaniga hs eae tthe : 7 


express: consent in writing of the Secretary of the Interior. 


Eapressly. reserving to the Secretary of the Interior the right 6. 


| ane for joint: or several use such easements or right of way upon, — i. oe 
through or in the lands covered hereby, as may be necessary or 2 ¢ es oa 


propriate to. the working of the same, or of other lands containing 


the deposits. described: in said act; and further reserving the right 7 ‘ as: 


and authority to cancel this jastrument for failure of the permittee. 7 
or licensee to exercise due diligence in the execution’ of the prone Sy ee 
sj ing work in accordance with the terms, hereof. , ee A ea 

Valid existing rights, acquired prior hereto, on the lands described Pea dae 


herein, will not. be affected hereby. 


lar witness whereof I have affixed my signature een at the seal: a fee oe 


off the Dep manty this ee day of one dan nanan nn nnanny 19. - _ < 
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. ® REGULA'TIONS PERTAINING TO LEASES } FOR LANDS: ‘CONTAINING - a 
7 | SODIUM. 7 7 


The hei of February 25, 1920 (Public. No. 148), i in “section 4, cg 


: rec the. Secretary of ‘the Interior, under such general regula- _ — 


tions as he may adopt, to lease, for the production of the sodium 


| : -and other mineral deposits contained therein, public lands, ace 7 am 
| those 3 in San Bernardino County, California: _ . | 


A, Known to contain sodium in ‘commercial quantity and character 
: ane. found in some or any of the forms described in said act. - 
-B. Embraced in any permit, under which the existence of rane de- 


; ae has been demonstrated, but not included in the lease awarded = 


to the permittee, and by virtue of such mUEnOryy, the following regu- | | 


_ lations are hereby prescribed: 


“1. Qualifications of applicants —A plications for Veaaes. in The 


> omit as herein. provided may be filed in. the proper district land 


office, addressed to the Commissioner of the General Land Office for. 
- any lands i in classes A and B, by citizens of the United States, an asso- 
ciation of such citizens or corporations or ganized under the laws of 
any State or Territory thereof; the qualifications of the fe an in 
_ this respect to be fully covered ae the application, 

9. Area and description. Leases are authorized by the tring of 
the act for an area not exceeding 2 560 acres, but will be granted 
only for such area as may be ehown to the satisfaction of the sec- . 
retary of the Interior to contain deposits of sodium, in such form 
and quantities as to constitute.a commercial wali: and. will be 
limited to lands reasonably. compact in form and described by legal 
subdivisions of the public land surveys, if surveyed, or if unsurveyed, | 
by the approximate description they will bear when surveyed; the 
survey in the latter case to be made at. the expense of the applicant — 


if the application for lease is otherwise found satisfactory, the de- 

7 scriptions of the land in the lease when granted to. contorm to the 

> official survey. os o. 
| 8. Action by register aie receiver, or--Applications hier filed with me a) 

: district land office will be given the current serial number, promptly = 
noted of record and transmitted to the Commissioner of the General 


Land Office, accompanied by a statement as to the status of the 


~~ Jands embraced therein. After the receipt of such applications, ‘no, 
of epplicerns, filings, or selections. for the lands embraced therein - 


will be permitted. until so directed ; except dae for a ee 


7. under this act. a 
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: A. NV Shee of apalcanen —When an application for:: a ice is filed. : os 7 : 
j in the district land office, notice thereof shall be published at the  — 


_* expense of the: applicant i in a general newspaper to be designated. by. 0 Bi 


| the register, published in the county where the lands are. situated, ees 
describing the lands embraced therein, stating the purpose of. the ae 
_= 3 application and that it will be cabmitted to the Commissioner of the. =. 
- General Land Office for action within 30° days from the date 0b. Ae ee 
| therein, advising all adverse. claimants or. protestants | that. if they E 
desire to object or protect any interest as ‘against the application, . 7 


3d prompt. action to that end should be taken; and further: advising the 


public that any other applications for meee of the same lands may 

be filed at any time. during’ said period of publication without pub- 
lication of notice of said second or further application, in which. 

case applications so filed will be considered as prescribed i in section. i. 


5, hereof. ‘Proof of publication will be required. ‘prior to. action es 
the commissioner on the application forlease. = | 
5. Action in General Land Office:—On. the receipt of fie applica- ae. 
tion or applications in the General Land’ Office, the same will be 
considered, investigation made if deemed necessary, and’ sub- 
mitted. to. the Secretary of the Interior with appropriate recommen- 


‘dation and report as to. the proper action. to be taken thereon, giving - | 


- due. consideration to the proposed effectual. development of -the 
alleged sodium. deposits, and the amount of capital to be invested 
therein; the award of priority in‘ case of. conflicting applications to 
_ be determined by. the respective proposed investments, date of pro- 
ductive development. proposed by the several applicants, and any 
equities that. may exist in one or more. of the applicants resulting 
from improvement ¢ or " development. under claims made under other +e 


laws. 


6. Lease by. Aepaatiee —The piawmittes ee (anda: in Glass: B has. 


a preference right. within the two years of his permit. to file appli- a . 


_ cation to lease any or all of the land included in his permit, upon 


showing to the satisfaction of the Secretary of the Interior. that. he i. F ; 
has: discovered a. valuable deposit. of sodium thereon. Any lands 


on not leased by the permittee will be subject to be ‘leased by others vag 


under the terms set forth in sections 3, 4, and 5 of these regulations. — 
free a erity of statements—The verity ‘of all representations con= 


7 tained in applications for leases shall be deemed an essential thereto, — ie 


and a moving consideration to the award of a lease, if such scion 


is taken ; misrepresentations i in this respect will be treated asa proper ‘ees 


ground for aaa a: in forfeiture, as ae in. 1 section BL of the e 
act. 7 


“8. Lease. a waiver o of other claims. _The acceptance of a isace ode eo 


| the Proyasions of this act will be contrued as a waiver and i relinquish- tas ee 
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- : | sent of all elms on the part of the applicant fon any lands SF, | - - 
= within said lease and claimed under the provisions of any other law.” is 
9. Form and contents of application Applications for leases must - 


| be under. oath, and should be filed in the proper district. land office, — | 


4 addressed to. ie) Commissioner of. the General Land Office.’ No 7 - 


specific form of. application i is required, and no blanks will be fur-.. 


_ nished, but it should cover. in substance: the olor, points: 


(a) Apphecant’s name and address. 


(8) Proof of citizenship: of applicant, by. affidavit of sich fact, if , : 
native born; if naturalized, by a certified copy of'a certificate thereof 
in the form provided. for use in public land matters, unless such copy 


oP ED Fecen file. If the applicant: is an association, each member thereof = 


must 5 show his qualifications as above stated ; if a corporation, acerti- 


- ms fied copy of the articles of incorporation ee be filed, together with Ps a 


> a showing as to the residence and citizenship of its stockholders. - 
(ec) A statement that the applicant has no lease under the provi- | 


_ sions of this section, nor any other. application for lease thereunder 


“ ~ ‘pending, and that lie does not hold. interests in such leases or appli- . 


cations which, with the jand applied for, will exceed 2 560 acres in 
the same State. 

(d) Description of pine for which chs, oases) is reer by legal 

| subdivisions if ‘surveyed, and by metes and bounds if -ansurveyéd, in 

which latter case the description should be connected to some corner 

of the public land surveys where practicable, or to some permanent 


landmark. If the land is. -unsurveyed, the applicant,. after he has — 


been awarded the right to a lease, but before the issuance thereof, 
will. be required to deposit with the United States surveyor general 
of the State where the land is located the estimated cost of making a 
survey of the lands, any balance remaining after the work is com- - 
pleted to be returned. ‘This survey will be an extension of the pub- 
. lic land surveys over the tract applied for, the leased land to be con- 
formed to legal subdivisions of such survey when. made. | Pi, fee By 
(e) Evidence that. the land is valuable for. its sodium content, — 


a -- except § go. much thereof as is necessary for the extraction and. reduc- 


. tion of the leased minerals, with a statement as.accurate as may be 
ee = of the character and extent: and. mode of occurrence > of the sodium a 
Me Gt deposits 3 in the lands applied for. | : 


SRE: Proposed method, so far as ee as a thie: process aot | | 
| taining and reduction to be. adopted, the dilipeace. with which such — 


“ ~ operations will be carried on, and the contemplated investment in be 


OE _ reduction works and development, and the capital available therefor. 


“el g). The application shall be accompanied by a notice for publica- ‘ 


ae tion, in duplicate, prepared. for the signature of the ae in 1 sub- : : 
bar cantely the pollovane, form: 


i: ‘Serial No. lant ase 
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|  DepaRTMENT OF THE Lwrerror, * 4 
i ‘Jv. 8. LAND Ozrice AT Be eee eas 


“Nortor « oF » APELIOATION 1 FOR : Sonruar Lease, 7 


Notice 3 is hareby given that in pursuance of the act of Gongtéss, a. 


‘approved February § 20), 1920, whnecaecninatansiay whose post office 


§ OO ress! 1s Sat Si , has made application | for sodium oo 
lease covering the following peer lands tit cote ee eee fas we 


“Any and all persons claiming adversely any of the above eee % 


- Jands are required - to file their claims in this office on or before — 
ee een on ees otherwise their claims will be disregarded i in 
the granting: of oo lease. | gas | 


a : Serial No. eer! 


dear istaLagbebitese ees , Register, 


lhe meee will Ge the time within which eae or conflicting 
claims may be filed: at not. less than 80 tor more than 4.0 oe trom ’ 
first, publication... _ * 
AO: Disposition. of polation — (a). The a appliation will be 2 
the current serial number by the register and receiver, noted on their. 
records, and the notice for publication will, be signed. by the register. 
—(b) One copy of the signed notice will be delivered to the appli- 
cant, who. will cause the same to be published in a newspaper to be 
designated by the register, of general circulation, and best adapted 
to give the widest. publicity in the county where the land is situated. 
If the land is in two ‘or more counties, notice must be published: in 
each. Notice must also be poner in ‘the local. land ollie Sunn ae. | 
period of ‘publication. | | 
(ec). At the expiration. of the. ica ce panlieation? the egies of | 
~ publication and posting in. said office should be promptly transmitted 


by the register and receiver to the Commissioner of the General 
Land Office, with a statement of the status of the land involved asto 
conflicts, withdrawals, protests, and any other matters that. may be — 


- necessary to determine the availability. o of the tang or t deposits therein : | 
for lease. } aut te | 
he Form of ee ne 


ce epee OF THE, p Lererror, 
iat s. Lanp Orrrcr. AT | 


see oa an eerie aa em oe se 


‘Soir Lmasn, 


: Date—Parties This indenture of lease entered into | in triplicate Poe | 


this ee ree Ar arate) ee erat aE asters oer , 19__, by and. 


: ie ok between the United States of America, acting 1 in. this behalf by ay 
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, Secretary. of the Interior, party of ; 


we coe first part, hereinafter called the lessor, and 22322. eo ees 


__.._.____, party of the second part, heminntoe called ihe ie : | 


under, pursuant, and subject to.the terms and provisions of the act 
of Coneress approved February 25, 1920 (Public No. 146), entitled 


“An act to promote the mining of coal, phosphate, oil, oil shale, gas, 


| ‘and sodium on the public domain,” hereinafter referred to. as the 


| act, which is made a part hereof, eats 


| Sno, 1 Purposes. —That the icecor, in. consideration of the rents. 
and royalties to be paid, and the. covenants to be observed as herein 


: set forth, does hereby grant and lease to the lessee the exclusive. _ 
, right. aad privilege to mine, remove, and. dispose of all the sodium 2 


: and other minerals in, upon, or. meee the following- described tracts _ 
of land situated in the County ee a eed State of | 


lg eee Ee and more particularly described as follows, 2 £e 


OWA ac een eh ee a a ee , containing .-__. 
_acres, more.or less, aie with the right to coristract and maintain | 
7 thie eupor! all ors. buildings, plants, waterways, or’ reservoirs: 
necessary to the full enjoyment hereof, together also with the right’ © 


to use any timber, stone, or other materials: on said land: in con- | 


nection with the operations to be conducted hereunder, for an inde-* 
‘ terminate period, upon condition that at the end of each. twenty-— 
_. year period succeeding the date hereof such readjustment of terms | 
and conditions may be made as the party of the first part may’ 
determine; provided, that this lease shall extend only to or indlude | 
any right or interest in the lands; or the minerals therein, reserved — 
to the United States under any entry that may be. ‘allowed, or 
_ patent. that may issue, or may have issued, with a | reservation. of: 
minerals to the United States. 3 
Suc. 2. In consideration of the foregoing the eis hones. agrees: 
(a) To invest in actual development, or improvements, upon the 
land leased, or for the benefit thereof, the sum of .-_..-_-- dollars, 
of which sum not less than one- third shall be so expended during. 


the first year succeeding the execution of this instrument and a like — 


gum each of the two succeeding years, unless sooner expended; and — 


submit annually, at the expiration of each year for the said period, _ 
an itemized statement of the amount and character of said oer 


- ture during such year. | 
To furnish a bond in the sum of $10, 000, menatieres: upon the 


| expenditure of the amount specified in (2) ‘hereo®. and after said ee 
investment has been. made, a similar bond i in the sum of $5, 000, cop- 


- ditioned upon compliance with the terms and provisions of this lease. ms 
(d) Royalty.—To pay a royalty of _----- per cent (not. less. than 


104 per cent) of the amount or value of the production of the lands a i : 


leased. 
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| (ec) Rents. ao: pay the receiver of the. district ona: offics on: all T 7 | = 
leases annually, in advance, beginning with the date of the execution = 
_ of the lease, the following eoniealé: Fifty cents per acre for the first. = 


ee calendar ‘year or fraction. thereof; and one dollar per acre for each) a 


and. every calendar. year ‘thereafter during the continuance of the 
 lease,'such rental for any year | to be credited | against the Seyalues ag 

2 they accrue for that year. . . 
(ad) Lawes —To pay when due all taxes peaeseed: eT levied under ge 
Hhe. laws of the State upon the improvement, output. of mines, OF mag 


: other rights, property, or assets of the lessee. 7 
(e) onthly statements—To. furnish monthly certified. siatornents | 


in detail in such form as may be prescribed | by the lessor of the 


amount and value of. output from the leasehold as a basis for deter: — 


- mining : amount. of royalties. _ All ‘books and acoounts: of the lessee. ~ 


shall be open at all times for. the inspection. by any duly authorized a 


officer of the department. ‘Falsification of such statements shall | be Pe | 


basis for action for the cancellation of the lease.. | 

({) Plats and reports—To furnish. annually a plat in. ene manner 
and form prescribed. by the Secretary of the Interior showing all 
prospect. and development work on the leased lands, and other. related 
information, with a report as. to all buildings, structures, or other 
works placed i in or upon said leased lands, or on lands covered by per- 
mit issued under section 25 of the act, as well’ as any buildings, reduc- 
tion works, or equipment, situated eleselens and owned or operated 
in conjunction with, or as a part of, the operations conducted here- 
under, accompanied. by a report, in detail, as to the stockholders, busi- 


ness. transacted, assets. and. liabilities of the lessee, together with a. oe 
statement. of the amount of sodium, and: other eee produced and 


secured by operations hereunder, anid the cost. of production. thereof. 


. (g) Sodium in solution Where. the minerals are taken from the = | | 
earth in solution, such extraction shall not be within five: hundred. © 


feet: of the boundary line of: leased lands. without. pore On from » 
the Secretary of the Interior. 7 


(A). Diligence Pravention of cen salts nd safety a work ao = 
men-—To develop and produce in commercial quantities, with rea- = 
sonable diligence, the sodium and other mineral deposits. susceptible Shige 
of such production in the lands covered her eby 5 to carry on all min- 
_ ing, reducing, refining, and other operations, in a good and work- ted 
' manlike manner in- accordance with approved methods and practice, — -— 
having due regard to the health and safety of miners and other ee 
employees, the prevention of waste and the preservation and cons. 


servation of the property for future productive operations, observ- 


ing all State laws relative to: the health and safety of such workmen : - —_ 
and ‘employees, all mining and related productive operations: to be 


- subject to ‘the panenechon of the lessor. 
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(4) Fofetins of lease —To salve: up to the leseae on _ the ter- 


_\ mination of this lease, as a result of forfeiture thereof pursuant to 
section 81-of the act, the lands covered thereby, together with any 


land permission. for. the use of which has been granted under and 


Tee ae pursuant to the provisions of section 25 of said act, including all 
fixtures, improvements, and appurtenances, other than machinery, a 
- tools, and personal property located and used above ground, situate 


on any of said lands, in. good order and condition, so as to permit, 
ef immediate continued operation to the full extent and capacity 


of the leased premises: Provided, That on-such forfeiture the lessor, 
his agent, licensee, or lessee. shall: have the exclusive right, at the 
a lessor’s option and at any time within six months from such for-. 
_. feiture, to purchase. such machinery, tools, and personal property 


and employees, all mining and related productive operations to be. : 


. determined in the manner prescribed in section 5 of this lease. a, 
(hk) Reserved deposits—To comply with all statutory require-:— 
| ments where the surface of the lands embraced herein has been dis- - 


posed » -of under laws reserving to: the United States the mineral é 
. deposits therein. : 


(2) A ssignmnent. —Not i assign or eee Saehoue the consent of aoe 


the Secretary of the Interior, the: premises accel hereby. | 
(m) Hacess. holdings —To observe: faithfully the provisions of 
section 9% of the act whereunder this lease is executed, as to the 


Interest or interests that my be taken or "acquired. under leases au ae 
_ thorized by. said act. a oar 


(n) Minimum proaiaeens “Beginning an the fourth - year of the : 


lease. except when operations are interrupted by strikes, the ele- : 


- ments, or casualties not attributable to the lessee, to produce each year: 


and. pay. the royalty thereon of not less than ...--- tons of sodium, in - : 


some of the forms:specified herein from the Sa covered pamane ae 
- Suc. 8. The lessor expressly reserves: | 7 | 
(a) Easements and. rights of way.—The tight to matt for joint or . 


several use such easements or rights of way upon, through, or in the _ 


lands: hereby leased, occupied, or used as,may. be necessary or ap-— 
“propriate to the working of the same, or of other lands containing the’ 


~ e deposits described in this act; and ‘the treatment and shipment of. 
the products thereof, by or under authority of the Government, its 
~ lessees or permittees, and for other public purposes. 


Cb): Disposition of surface —The right to dispose of the sides of g 


— fie land embraced herein under existing law, or laws ‘hereafter en- = 


-acted, in so far as said. surface is not necessary for use of the lessees 


in extracting and removing: ‘the deposits therein. 


(¢) Monopoly and fair prices—-Full power and authority to carry ne 
bs nik. and enforce all the ‘provisions of section 80 of said act to insure we 
a the sale of the progucon: of said leased lands to the United States Z 3 


- (ate Pa "DECISIONS. RELATING ‘TO TEE PUBLIC LANDS. ee ee 


- ane to the ‘publié:: at: easoble prices, to prevent monopoly. and id to ; ee. 
: safeguard the public welfare. . | 


Seo. 4. Surrender and. termination of tke —The lees may, on 


consent of the Secretary. of the Interior first had and obtained, sur- — OF oe 


: render and terminate this lease at. any time. after. the first: four 


; “years of the term herein. provided for, by giving six months’ notice’ _ a 


in writing to the lessor, and upon payment of all rents, royalties, and. 


other debts due and payable to the lessor, and upon payment ofall — 7 fas 
Wages or moneys due and payable: to the workmen employed by the ea 
lessee, and upon..a satisfactory showing to the Secretary of the. In- 


_.. terior that the public interest will not be. impaired; but in no case - 


- fail to comply with the provisions of the act, or. make default: in the — - : > : 
performance or observance of any of the. ferns. covenants, and stipu- = 


- shall such termination be effective until the lessee: ‘shall have made _ oF ‘ 
provision. for the preservation of any mines or productive works Ore me a 
z permanent peor arene: on. the lands. covered ae such penne ga 


ment. | oes 7 
suc. 5. Pichia of nies, “eto. on re of tense —That im 


on the termination of this Tenses pursuant to the last preceding sec- 
tion, the lessor, his agent, licensee, or lessee, shall have the exclusive _ | 
right, at the lessor’s. sloction: to plirchase: at any time within six 
months, at the appraised. ealue thereof, all buildings, machinery, 
| equipment. and. tools, . whether fixtures or. personalty, placed by the 


lessee in or on the land leased hereunder, or on lands covered by per- 
mit under section 25 of the act, save fad except underground im- 
provement, machinery, equipment, or structures, which shall be and 
remain a part of the realty without further consideration or com- 


, ‘pensation; that the purc chase price to be paid for said. buildings, ma-— 

--ehinery, equipment, and tools te be purchased as aforesaid shall be 

- fixed by appraisal of three disinterested and competent persons (one » 
to be designated: by each party thereto and, the third by the two so — 
designated), the valuation of the three or.a majority of them to be | 
‘conclusive; that pending such election to purchase. within said period * 

of. six months none of said buildings, or other property, shall. be 
removed from their normal position ; that if such valuation be not - 
requested, or the lessor shall affirmatively elect not to purchase within 

said period of six months, the lessee shall have the privilege of ree 

moving said buildings. and other Property, except said underground a 


equipment: and structures as aforesaid: : 
Src. 6. Judicial proceedings : in ease of default: _it the ise chal | 


Us _ lations hereof,. or. of the general regulations promulgated. and in : 


ar - force at date horeot and such deta shall continue for. ninety days - | 
vd after service of written. notice thereof by. the. lessor, then the lessor . 
“may institute appropriate proceedings in a court of. competent juris- 


| oe, for the. forfeiture. and: cancellation of this lease: as Eo = 
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in seco 31 of the act. A waiver of any peraealar cause of forfel- 


ture shall not prevent the cancellation and forfeiture of this lease for 


. any other cause of forfeiture, or r for the same cause Rune at any , 
other time. ~ Seas | 


Suc. 7. Heirs and successors tn. indoront. aie 18 anes Ad that - o 


— each obligation hereunder shall-extend-to and be binding upon, and 


“every benefit: hereof shall. 1 inure to, the heirs, executors, administra- 


tors, successors, or assigns of the respective parties Shor tee 


Sue. 8, Trilaw ful interest.—It is also further agreed that'no Mem- 


ber of or Delegate to Congress, or Resident Commissioner, after his. ~ 
election or appointment, or either before or after he has qualified, 
-. and during his continuance in office. and that:no officer, agent, or em- — 
ployee of the Department of the Interior, shall be admitted to any 

_. share or part of this lease, or derive any benefit that may arise there- 


- from, and the provisions at section 3741 of the Revised Statutes of - | 
the United States, and sections 114, 115, and 116 of the Codification | 


-of the Penal Teas of the United States, approved March 4; 1909 


(35. Stat., 1109), relating to contracts, ate into and Form a a 

of this ieee so far as the same nay be. appliceble.. ee 

| In witness whereof— tela : 
rege ‘THe ‘Unrrep. Srares oF - Axmntca, 


. E By... Sg Sa ale ee ies Sian cs ep cen are cn 9 
Seg “Secretary of the 7 pion. Lessor. 
rat Oe Ce ea, Lessee. 
Se en , Lessee. 
Re eR ee ese pee me eer tere , Lessee 
-. Witnesses: _ 


USE PERMITS FOR cAMP SITE AND REFINING WORKS. 


Section 25 of the ait ma February 25, 1920, “to promote the mining - 


es a coal, phosphate, oil, oul shale, gas, and sodium | on. . the public - 


_ domain,” provides: 
“That in ‘addition to areas ‘or stale aenonel land. hick: may be 


included in any | such prospecting “permits or leases the Secretary of 


~~ the Interior, in his discretion, may grant to a permittee or lessee of 


a lands containing sodium deposits, and subject to the payment of an 
annual rental of not Jess than 25 cents per acre, the exclusive right 


| to use, during the life of the permit or lease, a tract. of unoccupied’ 
nonmineral public land not exceeding forty acres in area for camp 


| ; sites, refining: works, ane other’ purposes connected with and neces- : - 
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4 sary to. tig: proper dexaleprient: and use - — deposits covered by : : nea 


_ the permit or lease.” : 
In accordance wih the provisions ae this econ he Ye ilowins 


a regulations are prescribed, by which. a. pete or r lessee under the ee 
at act may acquire the right therein granted. —? 
_ 1. Application. may be made by the permittee or re cidehityne a 
ah serial number his. permit: or lease. setting forth.in detail the 


_ specific reasons why it is necessary for the. applicant to have: the 


suse of | an additional tract of land. for a camp site, refining works, ne 
or other purposes, connected with and necessary to the proper de . 
ay _ velopment: and use of the deposits covered by. the. permit or leases:: 0% 
~ 2. The application should: contain a description of the lands: bs rey 


| Jegal subdivisions, pies surveyed, oP; it not surveyed, by the approxi: 


mate description thereof as it: will appear when surveyed; for which 
the right of use is desired, together with a statement: of the par ticular ae 


reasons why it is especially adapted thereto, either in point of loca- — 
tion, Cee phy, or Soa and that it 1s puncecuried; nonmineral_ 

| lad. 3 3 nS 
3. Use poems granted eceueden: will Be fon indeteemniate 
periods, dependent in that. respect. upon. the: existence of the permit 
cr lease made the basis of the right. authorized. by section 25; ‘upon 
the termination of such permit or lease all rights secured. hereby: will 
also cease and terminate, and such condition shall be oe Sehy. are 
nized and stated in ‘the application. | 

4. No blank forms of aponenan: wail be Avenishod oe applicants | 
hereunder, but they will be guided: by. the for egoing as to the essen- - 
tial requirements of the application. which ee be verified by the oa 
affidavit of the applicant. | ‘ 7 “ 

5. The rental of not less than O85 eoniti per acre: are be paid: ae 


receiver of the proper local land office as soon as applicant is notified _ vee 


— of the allowance of the peat and a, like s sum each ‘asl thereafter 1 ‘in = 
advance. _ 7 mf ne aes 


: : FORM OF USE PERMIT FOR CAMP SITE oR REFINING WORKS. 


The form of use  pertiik aed under section 25 of t the act of Feb ae 


: ‘nary 2%, 1920, j wall be 3 in substance as follows: 


Tae Usrap ey OF- aaee 5 | 
. Department of the ri nterior. 


Use Bea a7 


Know all men aby these prevents, that the Sevebiiry 6 of the uence: os ee 


= 23 | under and byy virtue of section 25 of the act of Si entitled ek - 
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; , | act to nemo he. mining of coal, phosphate, or oil a gas, aa . _ ee 
sodium, on the public demain approved February O25; 1920, has es 


granted to and does hereby grant to -.-.-=_--_-_-__-__- eS aa os 


i the holder. of Beet seus gia, bearing serial | number ee - 


ae exclusive right, so long as needed, used, and occupied, to ia during. 


. i . the life of the aforesaid. Eareraietaintaiaisietuiaatesenaiematateiaienaias saa , the aoe : 
i ee lowing-described tract. of: land, to. wit: Pree Heinen ee — 


ae for a camp site, refining works, and other purposes: Bae rer eae . ee 


- and necessary to the proper development and the use of the-deposits > 
— covered by the aforesaid: ..--_--___--___-_-_, all: rights hereunder Beg 
ch es cease and terminate upon the termination of the aforesaid See Sa 


.-, and conditioned upon the Payment: in advance - 


a : of 25 cents per acre for the area Cover ed hereby. . 


In witness whereof I ‘have affixed my signature hersto and the Ae 


- seal of the a this eet anaes ruse see icant ony of 


| “Secretary of the Interior. 
REPEALING CLAUSE, ETC. te _ 


| Repealing a saving clause eee 37 ef the ' act ee that 
hereafter the deposits of coal, phosphate, sodium, oil, oil shale, and 
gas referred to and described in the act. may be disposed of only in 


~. the manner provided. by the act, “except as to valid claims. existent 


at date of passage of this act, and thereafter maintained in com- 
pliance with the laws under which initiated, which claims may be 
perfected under. said. laws, including discovery.” - As to sodium 


claims, those claims initiated under the preexisting law’ may. go to 


patent which, at the date of the act, were valid mining locations, 


- duly made and. maintained as such on lands panier to ) such location. ae 


_ at the date initiated. 


Fees and commissions.—(a) For receiving and acane upon eaaeit le 

a application for prospecting permit, or lease filed in the district land 
office in’ accordance with these regulations, there shall be paid by the 
applicant a fee of $2 for every 160 acres or fraction thereof in the — 
application, such fee in no case to be less than $10, the same to be | 


— o considered as earned. when paid and to be credited in equal parts to : . 7 
the compensation of the register and recelvet within the cag oo 


one by law. - 
=e b) Registers. and receivers ih be Sealed to a commission of 1 


- - per cent of all moneys received in each register’s office, to be equally” - aie 
a divided between the register and receiver. Such. commission 2 will not. ces 
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; be collected ee the applicant o or lessee i in addition to the moneys a 


Z otherwise provided to be paid. : 2 bt 
It should be understood that. ae commissions Rerein pibvided for ake 


will not affect the disposition of the proceeds arising. from operations . 
under the act, as provided in section 35 thereof; also that such com- 


missions will be: credited on compensation of registers and receivers oe 
only tothe extent of the limitation provided by: law for maximum © : 


- compensation. of such officers. ae 
ae! respecttaly, . 
Cua AY - Paracas, 


"Approved May § 28, 1990. 
- JOHN ‘Barron Paviey XT 
Beoretary OF, the £ nterion. 


: AN ACT TO PROMOTE THE MINING OF COAL, PHOSPHATE, OIL, Ol 
7 SHALE, GAS, AND SODIUM ON THE PUBLIC DOMAIN. Hal. 


“Pabtie No. 146, 4. Stat., = 


‘Be it enacted by. the. ‘Senate and House of Representatives of the . United States . 


| of America m Congress assembled, That deposits. of coal, phosphate, sodium, | oil, - et 


oil shale, or gas, and. lands containing such deposits owned. by the United States, 
‘including those in national forests, but excluding lands acquired under. the Act 


known. as the Appalachian Forest. Act, approved March 1, 1911. (Thirty-sixth. —). 
Statutes, page 961), and those in national parks, and in lands. withdrawn or re- 


served for. military or. naval uses: or. purposes,’ except as hereinafter. provided, a 
shall be. subject to. disposition in the form and manner pr ovided by: this Act to | 
‘citizens of. the United States, or to any association of such . persons, or to any “ 
corporation organized under the laws. of the United, States, or of any. State or 


_ Commissioner. ee 


Territory thereof, and in the case of coal, Gil, oil shale, or gas, to municipalities : 2 


; Provided, That the United States reserves the right to extract helium from all . 


a gas. produced. from lands permitted, leased, or otherwise granted. under the. pro- ee _ 
: visions of this Act, under such rules and regulations as. shall be prescribed. by oe 
_.. the Secretary of the Interi for: ‘Provided further, That in the extr action of. helium © 


' from gas produced from such lands, it shall be so extracted as to cause no sub- 


stantial delay in the delivery of gas. produced from the well to the purchaser 7 


~ thereof: And: provided: further, That citizens of another country, the jaws, cus- 
toms, or regulations of which, deny. similar or like privileges to citizens or cor- | 


poratious of ‘this country, shall not by stock ownership, stock holding, or. stock | 


control, own any. interest: in any lease acquired under the provisions of this Act. | 
. _ [Sees. 2 to 22, inclusive, relate to. coal, phosmhates, oil and. Bas, oil. shale, and 3 
; Alaska oil proviso.] : aie 7 

; 7 “SODIUM. 


Suc 23. That the Secretary. of the Taterioe: is hereby authorized and directed, 3. 


- under such rules. and regulations as he may prescribe, to: grant to any. qualified. Me 
_ applicant .a. prospecting. permit. which shall give the exclusive right. to prospect 


for chlorides, sulphates, carbonates, borates, silicates, or nitrates of. sodium dis-- . 
: solved in ‘and Soluble in water, and accumulated by concentration, in lands. a 
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7 belonging io) the United States for. a eeried of. moe exceeding two. years: Pro- 
vided, That the area to be included in such a permit. shall.be not exceeding two 
thousand five hundred and sixty acres of land in. reasonably. compact form: Pro- ’ 
vided further, That the provisions of this section shall not apply to. lands in San : 
Bernardino County, California. : 
Src. 24. That. upon showing. i the satisfaction of the Secretary of the’ In- 
terior that valuable. deposits of one: of the substances enumerated. in section. 23: 
hereof - has been discovered by the permittee within the area covered. by: his 
| “permit and that such land is chiefiy valuable therefor the permittee shall be en- 
titled to a lease for one-half of the land. embraced in the pr ospecting permit, at 
a royalty of not less than one-eighth of. the amount or value. of the production, 
to be taken and described by legal subdivisions of the public-land surveys, or 
if the land be not surveyed by survey executed at the cost of the permittee in 
- aecordance with the rules and regulations to be prescribed. by the. Secretary of 
the Interior. ‘The permittee shall also have the preference right to lease the . 
remainder of the lands embraced within the limits of his permit. at-a royalty 
. of not less than one-eighth of the amount or value of the production to be fixed. 
by the. Secr etary of the Interior. . Lands known to contain such valuable deposits 
as are enumerated | in section 23 hereof and not covered by permits or leases, 
7 except such lands. as are ‘situated in said county of San Bernardino, shall be 
. held subject to. lease, and may be leased by the Secretary of the Interi ior through. 


advertisement, competitive bidding; or such other methods as he may by gen- 


eral regulations adopt, and in such areas as he shall fix, not exceeding. two. 
thousand five hundred and sixty acres; all leases to. be conditioned. upon the 


payment by the lessee of such royalty, of not less than one- -eighth of the amount —— 


or value of the production as may be fixed in the lease, and the payment in ad-— 
vance of a rental of 50 cents per acre for the first calendar year or fraction 


thereof and $1 per acre per annum thereafter during the continuance of the 


% lease, the rental paid for. any one. year to be eredited on the royalty: for that 
year. ‘Leases’ may be for indeterminate periods, subject to readjustment at the 


7 end of each twenty- year period, ‘upon such conditions not inconsistent herewith 
. as may, be incor porated in each lease or prescribed in general regulation there- 


‘tofore issued by the Secretary of the Interior, including: covenants relative to. 
| mining methods, waste, per iod of preliminary development, and - minimum pro- 


a: duction, and a lessee under this section | may be: lessee of the remaining lands 7 
A in his. permit. 


: Src, 25. That in additon’ to areas of. such mineral land w@nietia may he included - 

in any such. prospecting permits. or leases, the Secretary of the Interior, in his 

discretion, may grant toa permittee or lessee of lands containing sodium depos- . 

. its, and. subject to the payment of an annual rental of. not less than 25. cents: per 

- aere, the exclusive right to use, during the life of the permit. or lease, a tract of 
7 unoccupied nonmineral public land, not: exceeding forty acres in area, for camp 

sites, refining works, and other purposes | ‘connected with and necessary to the © 
proper development and use of the e depos ts covered by the permit or lease. 


“GeNmna PROVISIONS APPLICABLE. ‘TO! COAL, PHOSPHATE, ‘SODIUM, “OTL, OIL SHALE, 
- . AND GAS LEASES, ae 


Sue. 26. That the Secretary of the Interior shall reserve said may exercise the. 
: authority, to cancel any pr ospecting per mit upon failure by the permittee to exer- | 
cise due diligence in the prosecution of the prospecting work in accordance with . 


. the: ‘terms and conditions stated in the permit, and shall ‘insert in every: such 
permit issued under the provisions of this, Act ba teres Ree, ae on 


i cancellation by him, | i 2 


wee 
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Suc. 27. ‘That no. person, association, or: coleotaton: ‘except as. herein: Dio! nt S 
a, vided, shall take: or hold. more. than one coal, phosphate, or. sodium lease;dur- 5. 
ing the. life of such lease in any, one State;.no person, association, or.corpora- _ 
| tion’ shall take or: hold, at one time, more than. three. oil. or gas’ leases. granted 
hereunder. in- any: one. State, and not more than .one. lease within. the: ‘geologic an eee 
eee structure of. the. same. producing. oil or gas. field ; no. corporation. ‘shall. hold. any. . fone,” 2 

Cm interest. as: a stockholder: of another corporation. in.more. than such number. OL &». 

a leases ; and, no person. or corporation. shall. take or hold. any. interést or. interests. a 
as a tmember. of an: association or. associations or as:a stockholder of. a.cor- 
poration. or. corporations: holding a lease. -under . the provisions | hereof,. which, ue 


together. with the area, embraced. in. any: direct’ holding of a-lease under; this : = : - | 
Act, or which, together. with. any other interest. or interests-as’a member.of:an 


arn 2 association. or associations. or. as a, stockholder Of a. corporation - “Or. corpora- 2 ee i 
- “tions . holding | a. lease. ‘under the ‘provisions. hereof, for -any. kind. of: mineral. 2.2. 

oy leased. hereunder, exceeds. ‘in. the. agg regate an. amount. equivalent. to the. maxi- ae oY 

mum number of acrés of the respective: kinds of. minerals allowed to.any one 
| lessee ‘under. this Act... Any interests held. in violation. Of. ‘this. ‘Act. shall. be: for- Soe 


feited to. the United. States by, appropriate proceedings instituted: by. the Attorney ; i | ee 
General for that purpose, in. the United States district. court. for. the district in 


Provided, ‘That. nothing. her ein. contained shall be constr ued to. limit: seetions-18, 
18a, 19, and 22. or. to. prevent. any number. of. lessees under the, provisions of. this 


Act from combining their several interests sO. far as: may. be. necessary for the... 
purposes of. constructing. and carrying on. the business of a refinery, or of. estab- . 


lishing and. constructing, asa common. carrier a pipe. ‘line or lines. of, railroads 
to. be operated and used by them. ‘jointly in the. transportation of oil from. their 


several ‘wells, or fr om the wells of other lessees under this Act, or the trans: - 
portation of coal: “Pr ovided fur ther, That. any. combination. for. such purpose. or 


purposes shall ‘be. subject to the approval. of the Secretary. of the Interior. on 
application to: him for. permission to form. the same: And provided. further, That 


which the. property, or some ‘part: thereof, is located, except that. any: ownership _ Fe, 
or interest forbidden. in. this. Act which. may: be. acquired. by descent, will,. judg- 
ment, or decree. may. be. held for two years. and not. longer after. its. acquisition : 


it any. of the lands. or. deposits. leased: under. the. provisions. of. this, Act. shall be ‘ 


‘subleased,. _trusteed, possessed, or. controlled. by. any - device ‘permanently, , tem-. oh 
porarily, directly, indirectly, tacitly, or in, any: manner. whatsoever, -So: that: _ they - 
form part, of, or are, In. anywise controlled. by any: combination: in. the ‘form. Of. 
an unlawful trust, with. consent. of lessee, or form. the subject of any. contract: or 
_ conspiracy in restraint: of trade in the mining. or selling of. coal, phosphate, ‘Oil; 
-. oil'shale, gas,.or sodium entered into. by ‘the lessee, or any, agreement or, under- 


standing, written, verbal, or otherwise. to which. such. lessee shall be a:party, ~~ oe 


Be On which his or. its’ output: is to. be. or. become the. subject, to. contr ol the, price. or. 
nae prices ‘thereof or of. any. holding of. such. lands by any. individual, partnership, ee 
Dx association, corporation, or control, in eXCESS. of the. amounts: of. lands provided . ee 
" in this Act, the lease thereof shall be forfeited. by. appropriate: court progpedings. so 
“Se: 28. ‘That. rights of. way. through: the public lands, including: the. forest 
oa reserves, of. the United ‘States, are, hereby ; granted for. pipe line purposes . for 
ont the transportation. of oil or. natural gas. to. any applicant possessing the qualifi- 
3 cations provided. in: section, 1 of this Act, to the. extent of the. ground | occupied 
- by the said. pipe line, and. twenty-five feet on. each side of the. same. under. such, 0 
8 regulations. as to survey, location, application, and use as: may be. prescribed: oe of ie 
Bag” by the ‘Secretary. of the Interior and. upon. the express. condition. that such. Oe ae a 
oy pipe. lines shall be constructed, operated, and maintained as. common. carriers $y sant S. 
; ions, That the Government shall in express, terms reserve and shall Provide, Gg SS 
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: in every: ieasee of: oll ‘lands hereunder that the ne assignee, ‘or 5 needticg - 


- i if owner,. or operator: ‘or owner of a controlling interest in any’ pipe line or. | 
| of: any. company operating the same which may be operated accessible to the - 
- ‘oil: derived: from lands:under such lease, shall at reasonable rates and: without” . 
ays ae discrimination © accept ‘and convey the. oil -of.. the: ‘Government | or ‘of. ‘any 
_-.. citizen. or: company: not. the owner’ of: any pipe line, operating a ‘lease or: ‘pur- . ee 
- ‘chasing gas or oil ‘under the provisions of this Act: Provided. further, That no. 0°... 
[| right ‘of way” shall. hereafter. be granted over. said. lands’ for the’ ‘transportation. 

of oil or natural gas except: under. and subject to the provisions, . limitations, 4 
‘and: conditions’ of ‘this: section.” “Failure to comply with the provisions: of this He Geet Oo 


‘section: or the regulations. prescribed by, ‘the Secretary of the Interior shall 


~ - sbe ground ‘for forfeiture of the: grant by the. United States district court for oe 8: 

- the district : in: “which » ne property, or’ ‘some park ‘theréot, ds. located | in, an 
5 ee ‘appropriate proceeding. ee ar ere a , ; : 
“Suc. 29. That’ any - ‘pefimit; lease, Peccupatign, | ‘or ‘use ‘permitted. under’ ial 
a Act shall reserve to. the: Secretar y of the Interior the right: to. permit upon such: 
 ternis'as’‘he may determine to be. just, for joint or several use, such easements | eae 


or ‘rights’ ‘of way, including easements in. tunnels, upon, thr ough, or. in the lands - 


leased,: ‘occupied, | ‘or: used “as: may. be. necessary or appropriate to the working ; 
of the same, or Of: other’ Tands containing the deposits described in. this Act, and 


the® treatment and ‘shipment: ‘ot the products: thereof by or. under authority 
of: the: ‘Government, its: lessees, or permittees, anc for other public. purposes : 


Provided, ‘That: ‘said: Secretary, in’ his. ‘discretion, in making any lease’ “under. os 
this Act; may reserve to the United. ‘States the right to lease, sell, or. otherwise . 
: dispose of: the’ surface of the lands embraced within ‘such lease. under existing 


_ law or laws hereafter enacted, in so far as said surface is not necessary’ for 

use ‘ofthe lessee ‘in extracting. and ' removing the. deposits therein : Pr ovided 

. further,’ That if such reservation is made it. shall be so: determined before the 
| offering of such lease: And provided further, That the said. Secretary, during 
the: life: of. the lease, is authorized to issue ‘such permits | for easements herein 
‘provided to be reserved: we 

Sx. 30: That no lease issued ‘under’ ‘the: aueneniey. of this ‘Act: shall. be’ as 


: signed or sublet, except with the. consent of the Secretary of. the Interior. ‘The: | 
lessee may, in the discretion: of the’ Secretary. of the Interior, be. per mitted at 
any ‘time to’. mak2 written: relinquishment: of all rights ‘under such. a lease, ‘and - 


: upon: acceptance ‘thereof be thereby relieved of all future obligations under said — 


~~ Jease;°and ‘may with like consent surrender any legal subdivision of the area 
| > included ‘within the: ‘lease. “Each: lease shall contain. provisions. for the pure. 7 
—.. pose of insuring ‘the exercisé ‘of reasonable diligence, skill, and. care in the aa 
~~ operation’ ‘of: Said. ‘property ; a provision that ‘such rules: for. the safety. and " 
: welfare of the miners and for the prevention ‘of undue ‘waste as. may be. pre- pte @ 
- gseribed ‘by’ said. ‘Secretary shall be observed, including a: restriction. of the 
we workday to: not exceeding eight, hours in any one. day for underground wor kers | ; * 
‘excepti in’ cases: of emergency ; ‘provisions prohibiting the employment of any pe 


a boy under the: age of. sixteen or the employment. of any girl or woman, without 


a regard to: age, in any- mine’ below: the surface ; provisions. securing ‘the work. 
men comiplete freédom of ‘purchase; provision requiring the payment of ‘wages - Beha ye 
at least: ‘twice a, month in lawful money of the ‘United ‘States, and. providing a 
. _ proper. rules. and regulations to insure the fair. and just weighing or measure- 
ment: of the coal mined - by each miner, and such other provisions. as. he may o 
deem. necessary to insure the sale of the production. of. such leased Jands ‘to ea 


‘the’ United States’ and to the public at reasonable prices, for. the protection” of 


~ 


ae the : ‘interests. of the “United States, for the preverition of monopoly, and for : - 7 
“By the safeguarding of the es welfare : Provided, ‘That’ none of such provisions, es cee 





re at. ‘the. date. of the lease: and the lease may provide for resort. to. appr opriate ee eee 
methods for the settlement of, disputes ¢ or for remedies for breach of specified” Oe ee eee 
See, conditions. thereof. “0. : ; Be tee 
, a _SEc. a2: That: ‘the ‘Secretary ‘6f. the. Interior. is ; authorized ‘to prewuibe neces. x nese. 

| gare and. proper. rules and regulations and to. do any. and all things necessary to. io ge da 
. tarry. out and. accomplish’ the. purposes of this Act, also to fix and: determine ana 
oo, thie: boundary lines. of any. structure, or oil or gas field, ‘for. the’ purposes | of. this) Poe ee 
Act :, Provided, "That nothing in this. Act. shall be construed or. held. to. affect the ae, 
Tights. of the. States. or. other local authority: to. exercise any: rights which they a 
may. have, including. the ‘Tight: to levy and collect taxes upon improvements, — Oe ene 
output. of. mines, or other rights, property, or assets of any. lessee of the > United ene 


‘States... 


_. SEC, 83. ‘That all statements, representations, or reports required aby the 'Sedeie - 
tary of. the Interior under. this Act shall be. ‘upon. oath, unless otherwise speci+ _ 
fied. by’ him, and in, such, form and Spon: such blanks as the: ‘Secretary of me 7 


| Interior may, require. 


reat phosphate, ‘sodium, ‘oil, ‘oil shale, or “gas in. the lands of: the ‘United. States, 


which lands. may have. been: or may: pe disposed of under. laws” reserving to’ the . 
United’ States such. deposits, with the right: to prospect, for, mine, and. remove ie 
the same subject to. such. conditions. as are ‘or may” hereafter be se by | 


such. laws reserving. such deposits. recat eer “y 


. SEC. 35. That 10: perc centum. of all money received fons sales inns Oval - 
ties, and rentals under: the provisions of this Act, excepting those from. Alaska, °° 02" >, 
| ‘shall. be paid into the Treasury’ of’ the’ United. States: and credited to. imiscel : Pate 
laneous receipts; for. past: production 7. per centum, and for future production . Bo 
' §24 per centum of: the amounts. derived from’ such bonuses, royalties, and rentals : poe : 
‘shall be paid into, reserved, and appropriated as a part of the reclamation. fund © Se 
* ereated by the Act of Congréss; knéwn-as the Reclamation Act, approved'June17, 9. 
1902, :and: for: past. production 20: ‘per’ centum; and. for. future production : BUTE ‘per “f a ae 
-‘centumiof the amounts derived from such bonuses; royalties, and-rentals.shallbe 
paid: by: the Secretary: of ‘the. Treasury. after the. expir ‘ation of each. fiscal year ‘toi: 4 a an 
the State: withiu- the: boundaries ‘of which the leased:.lands: or deposits.ares or 9 
'” swere located;-said: moneys: to: be used: by such’ State. or subdivisions:thereof: for: . 
the construction and: maintenance ‘of public. roads or for. the. support_of public” ree 
schools: or other’ public educational, institutions, as the legislature of the State ~ 
 .. nay direct: Provided, That all. moneys. which may accrue to the United: States — a ee 
~- -inder the provisions. of: this. Act from lands-within the nayal: ‘petroleum abe eh etek 
_. | shall be-deposited-in the Treasury as “ Miscellaneous receipts)... : Les 2 
Sec, 86... That all royalty. aceruing, to. the United. States under ; any. oil or gas 2 ape ae 
Tease. or. permit. under this Act ¢ on 1 demand « of ‘the ‘Secretary. of the Interior t shall eer 
: be paid in’ oil or gas, | Ce Fie ee 
pon’ ‘granting: any oil: oF ‘gas: ‘Tesige. under ‘this cat anid from’ time. ‘to. ‘time © ae ee 
a "thereafter. during ‘said lease; the. Secretary of the Interior shall, except: when- = 
—-, ceyer-in-his judgment, itis ‘desirable to ‘retain:the same for the use ‘of the United Shere 
| States, offer {for sale for such period as. he may determine,. upon. ‘notice Andi a 
ee advertisement on 1 sealed bids or at ‘Public auction, all royalty oil and gas ‘accra. eae he ee 





a aoe 2 "DECISIONS, RELATING TO: THE PUBLIC LANDS. ae BEE: Se 
oo shall bet in. -coniiet with the Jaws: of the. State in which. the leased. property, is ey 
. "situated. me oo He, . ae 
OE BEE 31, ; “That. any. iéase issued. ‘ander ‘the provisions. of this Act may ‘be oe eee 
_— feited and -canceled. by: an_-appropriate proceeding in. the United. States district 0 
: “court for, the. district,.in, which, the. property, or. some part thereof, is. ‘Tocated | 
3 whenever. the, lessee. fails ‘to. comply. with any. of. the. provisions: of: this. Act, of oe : E eae 
| ~ ‘the. lease, or. of, the. general, regulations promulgated. under. this. Act. and in force Pe are 
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moe ing or: heservéd to the United States ‘under such ease “Such advertisement ‘aia | 

_. Sale shall reserve. -to the Secretary of the Interior the right to reject ‘all’ ‘pids 
a whenever. within his judgment the interest of the United: States demands;and = 
eee in cases. where no satisfactory bid is received | or. where the accepted ‘bidder fails - 


to complete the purchase, or where ‘the Secretary of the Interior shall determine 


és that. it is unwise in ‘the. public. interest to accept the offer. of. the highest bidder, a a 


the Secretary of the ‘Interior, within” his discretion, may Teadvertise | ‘such a 


oe royalty. for sale, or ‘sell at. private: sale’ ‘at not ‘less than the market price for 
such: period, or accept the value thereof from the lessee : Provided, however, a 


: That pending the making of a permanent. contract for the sale of any ‘Yoyalty, 


i oil, or gas as herein provided, the Seer etary: of: the Interior may sell ‘the current nat 


ee product at private sale, at not less than the market price: And provided’ ‘further, - 
| That, any. royalty, oil, or gas may ‘be. sold at not. less than the market price : at oe 
oT private, sale to-any. department or agency of the United’ States. ee oo 
“SEC. 387. “That the deposits of: coal, phosphate, sodium, oil, ‘oil shale, and: gas, et 


| herein. referred to, in lands: valuable for such minerals, including lands | and. 
deposits. described in the joint resolution - entitled “SJ oint, resolution authori izing 


de the Secretary of the Interior to permit the continuation of coal-mining opera- oF 


- tions on certain lands in “Wyoming,” approved ‘August 1, 1912_ (37 Stat.. TL, “4 


1846), shall be subject to. ‘disposition | only in. the form and. manner provided 


Re in, this act, except. as to valid. claims existent at date of passage of: this: act 
"a and ‘ther eafter maintained. in compliance. with the laws’ under which initiated, > 
| which’ claims may be. perfected. under such Jaws, including discovery. . She ene ee 


SEC. 38. “That, . “until. otherwise provided, the. Secretary of ‘the’ Tnterior stiall 
‘be authorized to prescribe fees. and. commissions: to. be paid registers and re- 
" ceiyers. of United States land. offices on account. of business transacted under 
the provisions, of this act. 2 | | 

“Approved, ee 25; 1920, 


_ INSTRUCTIONS. 
May 10, 1920. 
* ‘Act OF . Fmpsvany 25, 1920—Om: Saw PLACER donee 


Oil ‘shale having. been. recognized: ‘by: poth. the. Denartinent and. Conese as. a | 
“mineral ‘deposit and ‘a-source. of: petroleum, and. having been demonstrated 


- » eleeiitidre: to: be ‘a materiai- of: economic: importance, lands: valuable. on oF 
account thereof: must be held :to be Subject to valid. location and. appro- ved « 


= priation under the placer- -mining laws. to the same extent and subject. to ~ 


the samte’ ‘provisions: and conditions as if valuable on account. of oil. or Peas = 


- Voonrsane, First Assistant Secretary: ae eee, ek 
The Department. is in receipt: of your  iCouinietscee of thio. Gen: - 


ae Land Office] memorandum dated April 20, 1920, stating that a 
“your: office. has before it. for consideration - the first. application’ for. 


c ~ patent. for oil shale placer claims, the same being Glenwood Springs. _— 


mineral. entry. 015847 by Verner. Z. Reed and James Doyle for four- | | 
_ teen placer mining claims covering 2,240 acres now situate in Naval 


Oi Shale Reserve No. 1, ereated | by Executive order of December : 


de 1916. 





Me tk ae “You iter ie ‘the: provisions. of. the. lessiiiy, law. ot Rebruary. 95, - _ : ee 
1920. (41. Stat., 437), relating to oil: shale. deposits, and. state that ie 
you” deem. the ‘Thatter of sufficient importance to warrant its. sub- *, ae os 


= mission for instructions of the Department. 


~The. entry” in: question was: allowed FE February. O5. 1919, fee ihe: Ta: a ea 
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pas Nos. 1 to 14, inclusive, placer: mining claims, survey. No. 19837, oe 


- < situate: ‘in’ what, if otherwise surveyed would be parts of Secs. 14- to. os — : 
- 90, inclusive, 29, and 23,7T.68., R. 95 W:, 6th P. M., Parachute. min-| ere ee 


mine district, Glenwood: Springs, Colorado, which latins purport to - a 


other: mineral oils, oil shales, ‘hydrocarbons | and related materials,” 
: each by. eight persons. : aes 
7 By section 2319 of, the Revised Statutes it 1s s provided that: 


AL valuable. mineral. deposits, in lands belonging to. the United States, both. nae 
surveyed and. unsurveyed, are hereby declared. to be: free. and. open “to. explora- mie Y 
tion and ‘purchase, and the lands in which. they. are found to occupation, and. 
-purehase,. by . citizens” of: the United States and, those who have declared their. 
intention to. become: such, under. regulations prescribed by law, and according 


to. the local customs. or rules. of miners. in. ‘the. several mining districts, ‘sO. far 


| as’ the ® same are ‘Rpolieable: and not inconsistent with the: laws of the Le 


States. 
And: by the act of! F ebiransy 14, 1897. r (29 § Stat, 126), i its is s provided: 


That any ‘person authorized to ‘enter: lands’ ‘ander: tlie mining laws of: the 
United: States: may : enter: and: obtain: patent. to lands: containing | ‘petroleum. or 
other mineral oils and chiefly valuable. therefor, under:: the provisions. of: rhe 
laws relating to placer. mineral claims. a me 


Oil shale has. long een. recognized as: a valiatle mineral. ‘deposit | 
and for. many years” the mining of such deposits and the distillation = 
of petroleum. and: other: mirierali substances therefrom has been:an 
extensive industry in ‘Scotland, ‘that ‘has afforded’ employment: to. 


- have been located November 14, 1912, on account of “ ‘petroleum dnd a ie 


| many people and. produced ne ge -dividends. While | there are. no G 2 : 
oil shale operations. in the United States that have reached that point: ae eee 


8 OF. commercial. development . or production, a reference to depart- ay 


on mental publications indicates that. there is great activity, particularly e ; J ; 
in the States of ‘Colorado; Utah, ‘Montana, Nevada, and California, es 
- looking to such development. anid production at places where there ae 


; 2 are large and easily accessible. deposits. of rich oil shale, ‘and that ee 


~ gomie shale oil’has been produced. ' It is: reported: that several: small Pee ae 


a8 plants have been: already: completed, or-are under’ construction, near oe: 


oo DeBeque, ‘Colorado, which is only a ‘short. distance from, the. and cs 


o included in: the. entry of Reed and Doyle. a Seas aes = 
eas fhe: Department: has: had. numerous inquiries -¢ as : to he ‘bcpiability ae 
Ys and patentability: of*such* deposits’ under. the: mining: laws and’ in oe ae 


- response thereto, . while disclaiming ‘any intention’ of expressing’ oe ee 
“2 binding | opinion | in the premises, ‘it has nevertheless. declared ‘itself ce ee 


oe as favorable to the» view that such deposits, if valuible, a are. © subject a 
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4 ‘és lowaitod ‘and: plirehads tihider the mining ‘ws. : ‘Ink ties” dated a 


- be May 16, 1916, addressed to Senator Myers the Department said that: i a 


ae ie, * eg would seem ‘that a discovery by ‘competent. locator: 8, locating in : 
* good faith, of oil. shale, upon the unreser ved, ‘unappropriated: and unwithdrawn . 
‘public: domain, ¢apable; by approved methods, of yielditig: oil. in: ‘sufficient: quanti- ae 


, i ‘ties. so as to make .the land chiefly valuable therefor, would; be: a: ‘sufficient’ _ ; a _ 
ae compliance: with the. provisions. of. said oil-placer;act: of. 1897, and: that. locations. 


— based upon. such. a discovery must be made. and. entered, if, at all, Under the -_ | a 
: “provisions of said act of 1897. | Se * o 


In a letter. dated December 26, 1917, ‘addressed to o Representative ce ri ie 


Ww. A. “Ayers, it was. said: 


Large areas. of land in Colorado:. ‘Utah, and. Wyoming} have een: awa 


: by the Department as mineral land valuable for oil shale. The lands so classi-_ i 


~ fied, except two. small: areas, one. each in Colorado and Utah which have been 


FS set aside as : ‘naval. oil shale reserves, “are open to: mineral entry ‘under the’ .: 
mining laws of the United States and to nonmineral entry in accordance with 
Pe. the provisions of the act of July. ie 1914, the shale deposits’ ‘when entri ies. are. 
3 made. under this act Deng reserved for separate acquisition under the mineral _ 


land’ laws. _ 3 
Ina letter dated, ‘Apa 11, 1918, adie to. Mr. Fred L. «Mors, a 
Lawrence Kansas, it was said that: a, | ee 7 
ae * Af. these: deposits: of oil. shales | are , valuable they are now . siibject’ to 
7 location. and entry, under the mining. laws by citizens, of, the United. States. oan 
»:And in-a-letter dated June 30, 1919, addressed to: Mr. Hal P. | 
Wilson, Detroit, Michigan, it was said: eS | z 
The lands included. in Naval Oil Shale Reserve Colorado No 1 and Utah No. 
Q were withdrawn from’ ‘appropriation and: reserved ‘for the United States Navy, 
and: are ‘hot. subject: to’ location or: ‘the: acquirement : Of. ‘Any - ‘rights: ‘under | ‘the 
United: ‘States public-land. laws: while: the: withdrawal. remains: in: ‘force. it 


valid. claims. have been. initiated. prior. to the withdrawal and. have been main- 
tained. in accordance with law, they are protected under the terms. of the with- 


ore drawal act of June 25, 1910. (36 Stat., 847 ds but. am. 1 not advised as s to “whether ae ce 
Sg any portions’ of the withdrawn. Jands are ‘80 held. a a 


Tn the. letter. of the Director of the Geological eee of £ May 23, ie a aoe 


ae - i916, addressed to: “you: and advising you. of the classification. of us Se 


‘tain: areas, including that embraced, In the said entry. of Reed. tan 


ae Doyle, the Director said: ane es age ae See ep 


: The. one result, of oil shale ‘investigations. already nada. is. that. ‘the oil-shale ; 
| areas in. Colorado, Utah, and. Wyoming. constitute a. latent. petroleum. reserve oe 


whose possible. yield is. ‘several times: the. estimated total remaining supply, raf 7 a 


petroleum in the United States. ae 
- While the. data at hand are not sufficient to warrant a spesiné statement 2 as. ‘to ont eg 


eas the ‘total: recoverable nitrogen. content. of these ‘shales,:it is: ‘believed! possible eee. 28 
that this will: prove - ‘so large as. £0: give: these’ epee a: ‘value as, ae source. ae ant 


* nitrogen. equal. to. their. value.as a source of petroleum: - 


In view. of. the high prospective mineral value of. lands underlain by. oil-shale ae 


ory deposits: it 18 a COureS, ‘Apparent that they: should ‘hot be ‘permitted to te ne 


Pe AT ok _DUOISIONS RELATING TO. THE. PUBLIC: ‘LANDS. | oe | BBL are 


cof acquired “made the: “iotiniinéral: ‘land: Taws. “The ‘lands: have: ‘not. peer recom: ee 
mended. for: withdrawal because the: oil- shale: industry is. not. yet: developed 6 err ele 
the United States, and as it is desired to. give opportunity for the. establishment es ae 
of experimental. plants, it is believed the lands should remain open for the ~~. 
present . to acquisition | under. the. qmineral-land. laws,. even though they are; se te 





| - ambiguous and but. poorly adapted to deposits. of. this type. 


2 Accordingly, T- hereby . classify. the tracts. listed below: as. _amineral. lands, | : ‘ e eee 
: ‘valuable aS a source of -petroleum and nitrogen, and. request: that you. make. Ses a 


ae the proper notation of: the classification upon your records. 


fe copted by the Department as prima facie evidence of the valueofthe = > 
lands’ so classified: for mining purposes ‘so as to require: agricultural ei ~ 
- entrymen. therefor to accept. ‘restricted: patents to their claims under ee 
~~ the provisions of the act of July 17, 1914. (38 State, 509), or. assume ee ae 


“Such: classifications of: lands containing oil. shale have’ been’ lace am 


oe ‘the burden of establishing their nonmineral agnctal: oo 


In his letter of November 15,1916, transmitting to the Depirtmiant. a 
es proposed. Executive’ order for the: creation of Naval Oil:Shale = 

_.-.. Reserve: No. 1, Colorado - Nov ly embracing: approximately: 45400 0 
~. acres, and including the’ land: applied: for by Reed and Doyle, the 
Se - Director. of the. Geological Survey said’: * The Coloradd’ area ‘is near - ; oo . 
Baap hon: and includes: a part, of the richest’ of the known shale . : ee, 


- - deposits.” ” oe 


“That the deposits: of. cord ee “oil, oil shale, and. gas fhecetn: ‘referred to; in 


a lands valuable for such. minerals, * + * shall be subject to. disposition only. 8S 
ee in the form and manner provided in this. act, except as to valid claims existent. 9. 
- at’ the. date of the. passage of this: act: and thereafter maintained in: compliance i ee 
with the laws under which. initiated, which claims may. be, perfected: under aS 


ages i such laws; including discovery. . 


“Oil shale’ having. been: nie. reeowniaed iby t the Depertnenl cae nee ees 
a. Cae as a mineral deposit’ and a source of petroleum, and: having . a 
been ‘demonstrated elsewhere. to be a material of economic importance, 

lands valuable on account thereof must be held:to have. been'subject ) 


- to valid location and. appropriation | under. the placer mining laws; to_ 


-. the‘same. extent and subject to the same provisions and conditions! M6 eee 
it. valuable. on:account of oil or gas.. Entries and ‘applications rer |. 

me “patent for oil. shale placer. claims: will, therefore, be. adjudicated. by. 2 

as your’ office ‘in’ accordance with ‘the same. legal: provisions and: with ee 
- reference to the same: — and Timitations + as are fe appre ye peat 


: “88 oil and gas placers. 





a > Se Ehee record of the iontiyy’ accompanying _your ‘memorandum’ is oe 
| returned | for such h adjudication, © Pes Shp onre ad 8 


2 By! section 387 of the leasing act. of Bebroany 25, 1920, ‘ re vind 8 pro ae 
_ vided : ; | | 
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fe OPERATING REGULATIONS T0-GOVERN THE PRODUCTION OF foot aa 


AND GAS—ACT ie FEBRUARY 25, 1920 a STAT, ABT). 


Dabéamcatee OF THE Teenie ao 
| Wastangton, D dD. ¢. June eed 1920. 


"DEFINITIONS. - ee 2. cs oe 


a oF The following terms ee in thes regulations shall have ther mean- se a 
ae Sings here given, namely: - 


. Supervisor. —The agent appointed by i none. ‘for tlie Searahery ace 


a of the Interior to supervise all.operations for oe Migcovery. or oe pe 
duction of oil-and gas under these regulations, . 7 


Deputy supervisor. —Any person. appointed. i fh Secretary. is ae a 


~ Interior to supervise, under the: direction of the supervisor, operations . 


-_ for the discovery or. production of oil and gas under these regulations. 


’ Lessee:—Any person, firm, corporation, or municipality to. whom 


ae ‘permit or lease for the discovery. or. production: of ol and 898 ‘is 


. issued under the act'of. February | 25, 1920. . 


Leased. lands, leased. PrEMASES,, or. leased, tract aaAny lands or. de. 
| posits occupied under permit or lease granted in accordance with the 
act of sep 25, 1920, for the. cpa or ppresuceon: of oil or gas. ! 


2 - | ‘POWERS AND DUTIES OF SUPERVISOR: AND. HIS DEPUTIES. 


It. shall: be the disc of ie supervisor | | vis ae - i 
L.To visit from time to time leased: lands where. operations. for the | 
| discovery, or: production of oil and.gas are conducted, to inspect and 
supervise such operations ‘with a view to preventing waste of oil and | 
gas, damage to formations or deposits: containing oil, gas, or water 
or to coal measures or other mineral. deposits, injury to:life or prop- 


erty, or economic waste; and to issue, in: accordance with the provi- 
_ sions‘of the lease and these, regulations, such necessary instructions to. 
_ lessees. as will. effectively prevent. waste. or. damage to deposits.con- 


: : taining oil, gas, water, or other minerals or injury to life or property. _ 


.2..To ae reports to the. Secretary. of the. Interior as to the general ; eo 8 


| : - condition of the leased. property and. the manner in. which operations | : es 
cae are. being. conducted and his orders are being. complied. with, and to 
- submit from time to time information and recommendations fou safe- 6.7 . 


- guarding and. Protecting ‘the © property and a underlying miteral: _ 


ee bearing formations... 2 2 
8. To prescribe, sdb ieck * ths pert ‘of he ‘Secretary of the pany 


‘Interior, the manner and form in which all records of operations, oe i 


” ase and notices shall be made. 


: a To require that testis shallbe Hinde to detect: waste: sof ail or gas ' CPi es 
or the presence:of oil, gas,.or waterin a: well and’ to | sees or ae 
‘ BEpIOve the methods of making ‘such tests; Rade en 
.. §.'To: require the correction, ina manner » to be ie ied or pee 
| proved by him, of any. condition: existing: subsequent to the completion oe eT 
—_ of:a well which is causing or. is: likely. to cause damage to-any forma-  ~ ota 

_ tion. bearing oil, gas, or water; or to.coal measures or other: mineral ee ee 

oe a. —s or which:1 is dangerous. to life. or. r Propariy'¢ or. wasteful of oil ae Tere: 


_ DUTIES: oF LESSEES. 
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6. ‘The l leaees hall sontarn to- the terms of the ie er regulations noth 


and to, the written, instructions of ‘the. supervisor, and: shall use all os ek 


reasonable precautions, in. accordance with the most. approved. meth- pes : : 


ods, to prevent. waste of oil. or gas, damage to formations or deposits. es 
bearing. oil, gas, or water. or to. coal. measures or other. mineral de- me 

posits, inj ury. to. life or. property, or economic waste. wed ahaa 
3 . 4,.The. lessee. shall: ‘designate. in. writing. a. local. or. resident. rep- . 
ae resentative for: each, permit or. lease. or, for, each group. of. permits 


or, leases he holds and shall. give the local, post- -office, address. of such 
resident representative, on. whom the. ‘supervisor or other. authorized 


representative of the. ‘Department of the Interior may serve notice or. 
with whom. he may: otherwise.communicate in securing compliance: 
with. these regulations. | The resident representative. of, the lessee of 
lands not yet drilled shall be designated before drilling or other Op- | 
| erations are begun; ‘the: resident Teprenentatite of the lessee of lands 


‘regulations: shall be designated within, ‘hinty days after their ape - 
| proval. 


Tf said deagated local’ or - cabident ae shall at any ties. ee 


age ~ shall be deemed service: upon the lessee. oa 
-. 8, The lessee shall: not: begin to drill, redrill, econ plug, oe 


| be incapacitated for. duty « or absent’ from. his residence as: given in the ak —s 
address: furnished, the lessee ‘shall designate. in writing. some person Say 
__ to serve in his stead, and in the’ absence of such representative. and of eo 
- written. notice of the. appointment, of : a ‘substitute, any employee ‘or & _— 
_ the lessee who is on the leased: “premises, or, the contractor or‘other’.. 
ae person‘ in charge of the drilling, shall be considered the. representative cats 
” of the lessee. for the service. of orders or notices as herein provided, aos 
and service. upon. any. such’ employee, | contractor, or "other parson: hare 


ae abandon any well or alter the casing in it without, first. Se the Beer 
a siipervisor or. his. deputy of his plan or: interition. ite 
“9! The Jessee’ shall: Keep on the’ ‘leased: premises or ae his Head! a 
gee quarters in the field‘accurate records of the drilling, redrilling, deep- 
oe ening; plugging, or pending of all wells. and of all alterations of Cee oe 
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oe casing, the: records to show all the fovinationa aviiled: ace ‘ad : 
- their ‘content: of oil, gas, or water, if any, and the kinds, Jength,:and 


oe -sizes of casings. used in drilling the wells; and copies of such records _ 


~ shall:-be- transmitted to the supervisor: by the. lessee: within. fifteen < 


days. after the first.completion: of any well or after the. completion — ; : : 


ee 2 : of: any further ‘operations.on it. The: Tessee’ shall also submit to: the 
— supervisor: such other reports and: records: of. operations. as: ae ewan 


Pi required, in the manner-and form prescribed: by the: supervisor. see 
10. The lessee shall permanently. mark all rigs or wells in a conspic-. : oe 


ee ‘: : ‘uous place with his name and number or. designation, of the well and oe a 
ee ts shall take all — means ot oe to pracre these mark- io 
Ce ings.” oe ae 
ed, Tf the 1easbe shall fal to plug properly’ any dry or’ aban toni. th 
walt ‘the: supervisor, after giving ‘thirty days’ notice to the parties in’ 


| interest, may: plug. such well: at the expense of the lessee or his surety. . 
107 "The lessee shall recover: all oil ‘in B.S. or emulsion and put'it 
into marketable. condition if it cat ‘be recovered at a: profit: If'the — 


formation: of B.S. ‘or’ ‘emulsion j is not preventable and the oil can not 
be recovered by the usual modes ‘of’ treatment, the cost of putting the 
oil into marketable condition by any ‘unusual mode of treatment shall 
‘first’ be deducted from) the amount: received for it before royalty” is 
‘computed. — ote 5 
"13. The’ Tésses: shill: ae: a “full report t to the s supervisor of al 

wt woci dents or r fires on n the leased i intiaace a Ee -. | : 


ae sims “REGULATIONS RELATIVE TO. GAGING OIL. 


ta, ‘The ‘Tosses ‘shall provide. ‘tanks: ccuitable. “for erentbe and : 
es séeucataly. measuring the crude oil produced from the wells, and 
_ shall furnish to.the.supervisor accurate copiés of all tank. tables. and. 


all run tickets as and. when. requested. The lessee. shall not, ‘except = ae 
eae during an emergency, permit oil to. be stored or. retained ‘i In, earthern ee 
i reservoirs: or in any other. receptacle in “which there may ‘be ‘undue 


io Waste: of, oil by seepage or ‘evaporation... Af the lessor elect to. take | = 


- sdvance, ‘The ieee shall tarsiigh’ ‘storage for aud royalty oil. ‘Free! ore : 


. ; a charge for thirty days after the end of the. calendar month i in which. = 
hae | “such: “oil is produced, the oil to be: stored on the leased | premises One rae 
ao vat such place as ou lessor and the lessee nay —, a Upon. Oe 


hegake - MEASUREMENT. OF NATURAL: Gas 


4B. “Alte eas ot act £6: royalty. shall be measured re ae pe a : 
- i the supervisor. and. installed. at the. expense | of the. lessee atvsuch 


: : oe : places as.may be determined by the. supervisor or. his: deputy... The 0 2: : 
| io standard of pressure in all measurements. of. gas, sold, or, r. subject to es 
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te satin shill hie’ 10 ounces. sears cee phene pressures: -aind the @ staid. re 
.. ‘ard:of, temperature shall be.60° Fahrenheit, and.all: ‘measurements - 
ot So. of gas shall, be: reduced by. computation to these standards, no matter ge ee 
ake what: may. have been the. a and: eae. at which the: egas aye 
es vies basa ae measured. ee ee ee 


a ie Vato “METHODS | oF " COMPUTING VALUE oF. CASING- “HEAD GAS,. cay 


es 3 - ayer oes a apes BoP ie 


“46: ‘Bor computing the royalties provided for’ in nthe Tease the: seale Ses 


Hoes of all casing-head gas “produced. shall be assumed: to. be one- third of eee 
_ . . thé value’of ‘the’ marketable’ casing- -head: gasoline extracted: front ‘such ee 
Doo pase but if the lessee ‘réceive a higher’ price for casing-head gas than 
ee the: equivalent of one: third of the valué of: the casing-head ‘gasoline ee 


manufactured from such. 298. the royalties shall | Be oot on ‘that Bole 


price. 


1%. ze popuang rovaltioe sis gasoline « content ae all casing- sthead. et 


gas produced at any plant: during any month shall be determined byees.” | 


dividing the total.quantity of marketable casing-head. gasoline: ‘pro-- 

~ duced during that, month.. (after: deducting: all. naphtha. or other. mate: 
rials used. for blending. products): by the quantity of casing-head: gas i 

used in the plant, during the month; as:shown by-meters: Ifithe — 

| gasoline, plant. on; the ‘leased. ‘premises. obtain. casing-head:, gas -both 


from those premises and from other sources, or if. casing-headi‘gas 


1s sold. or transported from the leased. ‘premises to plants not on the. 


~ leased. premises, the gasoline content of the gas shall be determined. oe 
by field tests made. under the supervision. of the ‘supervisor or his 
deputy, and,. if: they are: deemed Mecessary ‘or’ desirable, tests. shall. a ae 
. be made of all casing- -head. gas. used in any such plant in order to 

. determine whether the field tests of the gas produced from the leased 
- premises shows as: great a gasoline content as is shown by the casing- ee 
head. gasoline ; marketed in. the: actual. operations of. the. plant; cand 2 oe 


| -. after such tests have: been. made the supervisor ‘or his deputy: shall. eee 
Se determine. ‘the Secu content’ of t the ag ‘produced : from the’ leased et 
ot premises. * a ae a i eS a 5 ae) Ghee oe 


: . ps : ae 46 on ‘ - i wie 2 
P 2G 3 ees -"> 1 ge ” ce a ee mt © Ros Fi 
ty Hie feos eRe aay i na a CO SO 


ENFORCEMENT oF. ‘onDERS. 


“48: cr the | ee fail ie comply: with es oarulatota or. rany. part. : a6 Te 


on * iiareok: or with the order or orders of the. ‘supervisor or. his. deputy; ae 
- the, supervisor or his. deputy. shall have authority. to require him;to 
. suspend the- operation | or. practice that. conflicts with the. ‘regulations one 
“or orders or the use of any device, that. the supervisor-or his deputy = 

apg may. consider. wasteful. Or improper. . ‘This, order of. suspension. shall ae 
--yemain. in force until‘ the lessée complies with. the regulations. ore ee 
“orders. that have been violated or until such order of suspension‘hags 
been, revoked by. the Secretary of the ‘Interior, provided, that ‘when eee 
2 coi thie -¢ continuance of such operation or ‘Practice, or. 08 the 1 use > of the le 
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aa incies sondidered. Santehel or improper, oe not thréaten: timeedinte, s oe a 
serious, and irreparable damage to oil or gas or other: valuable-min- 


eral: deposits, the supervisor shall temporarily - waive compliance with a a 


- such-order of suspension pending an appeal to and areview by the 


: Secretary of. the Interior of such order, upon the lessee’s lodging with | 
_ the supervisor a surety. bond or depositing i in escrow cash or United _ 
States liberty bonds in a fixed sum, the forfeiture of the amount of. 


; the bond or deposit. to be conditioned upon. compliance - with the order es 


or ‘orders. of the supervisor. if such order or orders are not revoked bys 


ee, the: Secretary of the Interior. Such appeal must be. made-within ten coe 
days from the issuance of the order, and: the Secretary of the Interior 
shall pass. upon. -the appeal as soon thereafter. as. possible. and. shal. 


— yeturn, the bonds or the sum deposited, or make such disposition . of — ee 


it as the law, regulations, a facts may warrant. 
ne APPEAL ‘TO THE SECRETARY. 


“49. The Lessee: must | immediately bey: ‘ail sede of thé: supervisor aos : 


= or his deputy except: as hereinbefore: provided, but: any order. shall - 
ee be subject to review by the Secretary of the Interior upon - appeal: me a 
ae wae filed by the Jessee within thirty days after it has been served. ae 


_ «The administration of these regulations shall b be under the direction ier 
of the Bureau of Mines. Se ee ) ee ee eo 
ae a Sonn < Bartow Pina, 

Se ne “Seoretary. 


THE FEDERAL WATER POWER , ACT, | 
Fly 1 18, “1920. a 


ek 7 as Acr OF June 10; 1920—Srertow: 24, 


“The purpose ‘of section 24 of the act of. June 10, 4920, ts to: ‘permtt: of the . 
+) agricultural or other. use of. lands withdrawn or. ‘classified as. water-power Ge 


sate in so far as.same may not thereafter be needed. and utilized-by.the — 
a United States, its permittees, or licensees for power purposes, as: authorized — - a es 
and defined by said act; and one securing: such limited patent has no right 2 aoe 
by virtue thereof, or by possession of the: land thereunder, to utilize or ~ 
‘develop the ‘water-power resources, unless and until he shall have secured Pl ee, 


“a permit or. license from: the Government, 


a Hobs, Acting Secretary: Lae ae eee: sages 
Your [Director - of the. ‘Geslogival Survey? letter oe J aly 3, , 1920, te 


- states that, a representative. of a western: power company ‘interprets a 


section 24 of the act of June 10, 1920 (41 Stat., 1063), “The Federal 


iad o Waiter- Power Act,” as authorizing the’ ‘opening. of lands in power-site’ ; | 
aa reservations | ‘to location, entry, or. ‘selection’ under the. ‘public- land =~ 


a cs laws, subject to a. reservation. permitting the United States, its: per. 7 
eee mittees, or r licensees “a develop water Power, but. that the right to ee 
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= ‘nals: lack . development: is ‘not exclusive and . will “Hot® ipusvedt, or teen 


~ restrict the land ‘patentee or his assigns from utilizing the. : ids PP aot 





| patented, subj ect to the reservation for power purposes, 


“You 'suggest . that this. would permit -power companies to: acquire a 
o “restricted patents to such lands and thereafter use them for the:devel-- 
opment of: hydroelectric. power. without: restriction'‘or regulation: 1) nr 
~ the Federal Government, and suggest an amendment'of the water- 


an power’ act, providing: that: the reservation to. the United: States, ‘its: oe, - 


— permittees, and. licensees shall be of the sole or exclusive right of 


power use, thus: giving the patentees a limited: fee, from which the oe 


| Tight of: ‘power development i is. specifically excluded: 


- Section 24 provides that whenever the Federal: Power: Cohitniseiost ke: 


been. or may be reserved | or classif ed as power sites— - 


will not be injured or. ‘destr oyed: for ‘the purposes of power devdlopment by Gea 


tion, ‘entry; or selection. under the public-land laws, ‘the Secretary of ‘the Interior, 


upon notice. of: such. determination, | shall declare ‘such lands: open: tO" ‘location, 


entry, or, selection, subject. to. and. ‘with a. reservation: of the: right. of. the. United: 


States. or its per mittees or licensees to. enter upon, occupy. and. use: any. part, or 
all of, said lands necessar Y; in. the judgment of the commission, for. the purposes 


of ‘this Act, which. right shall be’ expressly. reserved in every, patent, issued for <.. 


= such lands, and no claim or. right to compensation shall accrue from the occupa- 
tion or use of: any ‘of said lands for said. -purposes. The United: States: or ‘any 


licensee for any. such. jands. hereunder may enter: thereupon. for, the: purposes - 


of this Act, upon payment of any. damages to crops, buildings, or. other improye- 


ments caused thereby to. the. owner. thereof, or upon giving. a good and sufficient ae 
bond to the United ‘States. for. the: “use and penefit of ‘the. owner: ‘to secure ‘the |. 
payment of: ‘such. damages: as. may: ‘be deterimned and: fixed in’ an action brought 


. upon: the’ bond in a. court: of. competent jurisdiction, a 


‘The act’ in’ ‘question repeals all acts and parts of aete’ fe taconshitaie° 2 
therewith, and provides a. complete and exclusive method for the use 


of public Tands, tTeservations, and navigable waters for the develop: i. 


. ment, transmission, and. utilization of hydroelectric power, 


a “eka: determine that the value of any: lands of the United States, entry. S | ao 
of which is applied for under any. public- land law, and: ‘which: nhve fea 


The’ evident. purpose: “of section: 9A j is. to permit of the sevicultital: *< . : 
| or other use of lands withdrawn or classified as water- -power sitesin. 
$0 far as same may: not be thereafter needed. and utilized by. We a 


ae Lona aad defined. in: vie act: “The ee ey is. ab ceiceeus to re i 


that contained in agricultural, entries and selections patented. under ee 


the acts of Congress of March 3,'1909, June 22, 1910; July.17, 1914, a as 


‘and ¥F ebruary 25, 1920, ee certain cee and’ the right to ; Be 8, 
enter upon: the. eee on the purpose of prospecting for, mining, 69." 
and. removing same is. reserved to the: United. States, its - grantees, 





= permittees, or lessees... All these. reservations, -as well as;the reserva- eS : 
oo tion. contained i in. n the act: of. June 10, 1920, supra are; in: the: ae ee 
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re a Pot the: eeceere feces nd reserve. and retain- in the: United. Co, 
. States:-the: right: to utilize and develop the resource so withheld,. MO ee 


_ right which is: inconsistent. with the: view. expressed. to you, by- the 
7 power: company’ S* -representative,. OF | ‘that: suggested in, your ; letter. ere 


oe _. dt is.-manifest. from. the language: of section 24 of the. act: of. June ee 


“1G: 1920; - read: in .conhection, with. the. remainder. On the . acts: that a 


aoe ” seater- -power. development. upon. any. lands which may be patented. by 
le sees x the United; States, with. the reservation. provided for: in section. 24, - : ee 
ean ohly- lawfully. be. made. bythe United. States,. its permittees, ae hae t 
a ° eR, Licensees, and. that. the poe securing the. Timited patent has Mee 


ee land: thereunder: to: “abilizé.'o or: develop. ‘the. Srater- -power, ‘resources, a : 


. unless and. until: he shall. have. secured a. Bae or license: from: ithe eae 
United, States, as-provided. by: the act. . ne eee te ee 
The construction, of the law suseted, by. you. ay ee mani: i 

festly. inconsistent. with the purpose. and intent, of the provision. and = 

is. not: warranted. by the language of the statute. Moreover, asa 
practical - matter, At: would: be. foolish for. one claiming under. a--re- 
“stricted: patent’ ‘issued: under said provision to construct: works upon 

_ ‘thé'land for the: development, ‘transmission, or utilization of power. 

‘without. the consent of the United States, ‘for the ‘United States _ 


a might. immediately. thereafter exercise: the right. conferred upon it by. 


. the statute:and: reserved in the land patent issued to. enter upon the 
. lands“in. ‘question, take possession. oF the’ a # ies vie set 
and operate’ it oF lease it to others. © Cee pe | 
: . However, in my, opinion, there is no , doubt that 1 no 5 pawes ‘develop: “208 
: ment, . transmission, or utilization. may. be had upon. Jands -of .the 
character described except it-be. pursuant to the.act-of June: 10; 1920, ae 
a supra, or. acts. amendatory. thereof or. P supplementary, thereto. 7 ie 


-FOSDIOK. v, . SHACKLEFORD. 


pis eee 


ee “APPLICATION. TO’ Contest—Dereortve ‘Awrmavrr. 


“Where neither. the: contestant: nor ‘the. ‘corroborating witness. ‘states: J facts, : ia 
- but: mere. conclusions, the. affidavit. of: contest. is. ‘detective, ‘and in: the, event Be 
_ demurrer be. interposed aust. be: rejected... ae Bee tat aha 


= Voomsaxo, First Assistant Secretary: 


- David R. Shackleford has appealed ce a aca oft ne tet, Be | 


ve Rerecnine of the: General Land Office, dated F Tebruary 20, 1920, ‘over! — . of 


ruling: the ‘demurrer ‘and. motion to:dismiss interposed. by hitain: the > | 


7 a i. contest: : procpedinge a Clarence E. Fosdick: eenel his: entry under - | : : S 
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oe. “the. enlarged Roinastéad: act, made. March. 29,. 1916, for: NW. Fa SE. 4 4. 
Wo Neh SW. 4; SW Sw. 4, Sec, Ji, NW. + NW. 4 , See: 14, EB. 4-NE. +. 
Cae ‘and. SW. 4:NE, 4, Sec. 15, T. 48 N, R. 69 W., 6th P M., y Sundance; 
ane Wyoming, land. district. 


Fosdick: charged. in, his aoolbaten't 7 conteats filed. eee 2B. 
1919, that. entryman: “ has: failed to establish: and maintain: residence. 


 onsaid land and has failed to cultivate the same as required by: law;” 


~ followed. by the:required: averments .relative to. military and naval: 


i service... , Phe: affidavit, was: s corroborated pie M. K. Seca in the» 
a a following words: oe 


“That he: is ‘acquainted: with. ‘the: tract ‘desortbed: -in: othe -abowe. affidavit, amd 


ea knows. ftom. -personal knowledge and: observation, that. the statements: therein. 


“made. Are, tr me... MOE. ‘Thompson, also. states that. the: said David Ri Shackleford — 





has: failed. to. establish and maintain ree on a said jand and. ‘has not ealtt- ro a 


vated the same as required by. law. | 


“After being served with nonce of the et. entryman. Cheer 
| to the affidavit of contest and moved the dismissal thereof, outanding | 
: that, the. affidavit does. not allege. facts sufficient’ to earrnt, cancella-_ 

| tion of the. entry, and that. the. corroboration by Thompson i is defec- i 
_ tive and insufficient and does not conform to. Rule of Practice 3. The | 

‘local officers overruled the demurrer. and. motion. | Pali 7 | 
| Rule of Practice 2 Provides ‘that the application to contest must 
(ay. ‘statement, ‘in » ordinary. and: concise. > language, of the facts. constituting: 
_the grounds of contest. ny : a 
Rule of Practice 3 as i ainéaided Septeruhor 2 28; 1915. (as by: D308), 
requires that: the: charges 3 in an application to contest— vac, Be 


must be ‘corroborated. by the: affidavit ‘of ‘at jeast’ ‘one witness’ hiiviag gueh) per 


sonal. ‘knowledge’ of‘ the. facts: in: ‘relation to the contested entry’ ‘as, if’: proven, :. 
& would: render it, subject: to. cancellation, and these: facts must. be. set: forth in his, 
affidavit. No toe . Miz. on eee ee 


“The application: to: contest: oe ‘not bea athe either: of. said’. 


oe alee 2 or 3. The charge is but the statement: of. two: conclusions, — 


and: omits. any: statement: of alleged: facts:on: which: the: conclusions 
are based. The: allegations that entryman:“ has failed: to. establish. 


and maintain residence on said land” and “ has. failed to cultivate | 
.. the same ” are both. qualified by “as required by law.” ~ Inasmuch’ as 

_. there is nothing in the record to indicate that Fosdick correctly 
ios - understands the. requirements. of the law under which the entry was: 
peta. made, the qualifying phrase renders the affidavit inacceptable. 


The: repetition of, the conclusions of, the. contest. affidavit by. the 


4 : 2 icorroboraune: witness is not. sufficient, It is. imperative that “the. 
_ «facts. must be. set.forth.” .. However, Rule 3. can be complied | with 
. without: ey repetition. of. the facts alleged, if. the. corroborating: switness © 


: a -_ tarts: that: ‘he. knows: from: personal: knowledge and. observation: that a 


ee 


- 
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og : the atntetnicnte made: by contestant are true, coupled arith a . statement - : ; 
. of how-and- why ae knows them to be true. iol U. eS, we oe 
ea AT L:-D:, 337.) ~ a 2 


Where neither ie senteetaut nor the corroborating eritness. states 


ae “facts, but: mere® ‘conclusions, the’ affidavit is’ defective, and in a the _ | 


- | event: a demurrer is interposed the affidavit. must be re} jected.’ ee lis 
. In Obritschkewit:» . Long (41 'L. D., , 118); cited in the decision ape" nee 


 pealed from, entryman moved. to’ dismiss: the contest for the reason. 
that it. charged abandonment for ‘six ‘months’ immediately prior tow 
sade 2 contest, which covered, in part, a. period for which he-was granted 
leave. of absence: by the act of J anuary 28, 1910. (36 Stat.. ,189). The 
> affidavit: not only. alleged that’ entryman has’ not resided upon: ‘and: | | 
cultivated said land ‘as is by law required,” ‘but set forth a statement _ 


aie of the facts to sustain such conclusion— 7 4. Ory “That he has abandoned ae 
re 2 the same. and has been. continuously absent ‘therefrom for. a period re 
or more than six ‘months immediately prior, to the commencement “— 
Or this action. “That. default now exists.” “While the entryman, as 
stated in said decision, ‘ “rested his defense solely upon the sufficiency 7 
of his motion to dismiss the proceedings for insufficiency of the 


“4 charge,” the alleged insufficiency related only to the charge that he’ > 
had abandoned the land for more than six months prior to contest, 


the contention being that he was entitled to a leave. of absence for es, 


three months from January 28, 1910. He made no point. of the 
os fact that the first, allegation. ‘was'a mere conclusion, which had it not. 

been followed by a statement “of the facts constindting: the grounds | 
_ of contest” would: havé been subject to objection. = 

A defendant who timely objects to. the sufficiency of. sie eaens 
set forth in a contest affidavit is entitled toa ruling thereon, and 
’ the: contestant, in the absence of an. intervening. contest: or adverse 

claim, is at liberty. toamend the charges, ‘the amended’ affidavit to 
_ date fiom’ such amendment. But an entryman who joins issue with- — 
out calling: into: question: the ‘sufficiency. of. nS contestant’s: ; changes | 


i - can not. thereafter be heard to complain. 


~ For the reasons: aforesaid, the’ decision: appealed from is s reversed. : ‘ 


De an ds ‘the contest: dismissed. 


__——= 
F ae 


“FRANK A. KEMP, 
- Decided August 9, 1920. 


: Geasine Aer OF “Fesnuary 25, '1920-—Pormen Uxcompanens AND ) Waite River 
BE ees, Wee Ure INDIAN ‘Laps. “Ge Wee PS ee See 


“tthe Indian title to the area ‘in. the State of Colorado formerly cecupied by S : - 
«the: Uncompahgre | and White: River Utes being: extinguished and: Congress, . a : 
in seclering: same: to be subject. to. disposition under: the ane land: ee 2. 
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ae Suavind ‘made. no: exception. that’ would preclude appropriate. disposition ; : 2 ng hae 
| _counder: laws. applicable. to other tracts: of. like. character,. such lands: and. ~ oe ees 
“pana deposits therein. are: subject to the provisions of the. leasing. act of Febr wary. . —— see 
op) 20, 1920, notwithstanding. the fact that under the. terms of. agreement the». ce ee 


| a Indians would, be, entitled, to the. proceeds from. disposition thereof, 


; + Voorssane, First Assistant Secretary: ere ee 
This is an. appeal: from what in effect i isa abcision: by. ‘the Coinanis. Ce 





sioner of the: General’ Land Office of July 24, 1920, affirming the'ace 
a . __ tion’ of the ‘local: officers 3 In re) jecting the application 08759: Bf. Frank’. a - oa 
AY Kemp: filed under the provisions ‘of the act of February 95, 1920° Pena, 
(41 Stat., 437) 5 for a permit to A ecg for- oil; gas, sand’ Kindred 
2 hd petioleum substances upon the S/S. 4, See. 17, SE. 4-SE:4 4, Sec#18; Se eee 


- Ey 4, Sec. 19, all of See. 20, W.4, co “Ol, W. 4; Sec. 28, N+ NE er 
| sin 4 NE. 3 , NE. 4+ SE.4 NW: a, Noy SW. 4 , OW: 4 “SW. hy. Sst: DG oe es 
and BE. 4 4; “Bed. 30, pT 36 N, Rr Ww ws N. M P. M, ; Daranee land’, ee 


district, Galomde | 

The tracts: above described are within. ae portion ‘of the Ute 
Indian Reservation’ in the ‘State of Colorado formerly. occupied by | 

the Uncompahgre | and White River Utes ceded to the United States 
| by the. confederated bands of Ute Indians by the treaty of March. 9: 
1868, as. amended, ‘accepted, and. ratified by the act of June 15; 4880 
, (21 ‘Stat., 2199), ane opened to. disposal, under the: ‘provisions of the 
act of July 28, 1882 (22 Stat., 178). re tee | 

By section 3 of the said act. of 1880, iti is. cprovided that after certain 
allotments should have been made to the Indians: Pe ee 


all the. lands. not: so. allotted, ‘the title to which. is, by. the said: agreement of. ae oe 


confederated.. bands. of. the Ute. Indians, and. this: acceptance by... the: United sere 

_ States, released . and, conyeyed to the. United States, shall. be held: and. deemed. 
to .be public lands: of the United. States. and. subject to. disposal. under. the laws os 
providing. forthe disposal of the. public lands, at. the same price. and on. the. same ere 


: e terms as other. lands. of like. character, except.as. provided. in. this act: Pr ovided,. - Pe er 
-- That none of said. lands, whether. mineral or. otherwise, shall be. liable. to entry, “alae 


and settlement under. the provisions of the. homestead. law; but. shall. be subject, eg 
to cash. entry only in- accordance with existing law; and when sold the proceeds | os oo 3 
Of said sale shall’be first: sacredly applied ‘to reimbursing the United States = 
- for’ all sums: paid. out’ or, set: apart. under this act: by: the: Government for the’ a 

_. benefit of said: Indians, and: then to: be: applied ‘in. payment. for the lands ‘atone, ae 

-~ dollar and. twenty-five. cents. per.. acre which. may, be ceded to them.by. the United: ee ae 


- States outside. of their .reservation, in pursuance of this agreement. And ‘the... fag 


= remainder, if any, shall. be deposited in the ‘Treasury as now: ‘provided by, law = e : ree ~ : | 
for the benefit of the said Indians in: the proportion hereinbefore stated, and» = 


aoe the: interest thereon shall be distributed | annually | to. them ‘in 1 the same manner. ar ee 
, as the funds provided for. in. this act. — ae oe 


- By the said act of 1882 it is declared: 





wey er ce aie ee 


"That all. of that portion of the Ute Indian Reservation in the State. 6: bf Coil: | yee le 





a : ; rado lately ‘occupied by the Uncompahgre and: White: ‘River Utes” ‘pe, an “the ue ae 


game is. hereby, declared to be: public: land. ‘of the: United eas and d subject: to we oe es 


er 115594°—vor. 471936, 
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sions and ander the restrictions and limitations of section 3 ‘of the act. of: Con: ce om 
gress approved June. fifteenth, eighteen’ hundred. and eighty, chapter two hun- : yas 
_ dred and twenty-three, except as hereinafter provided, under: ‘Tegulations to be — 


_ prescribed by the Beer tary: of the Interior’ in accordance with the’ oo OV risioris of 
~ this. act. | pie ates ee. ee 2S oe og 
And by section: 3. of the : act provision is ade oe the waidaton of 
| all entries, settlements, or locations theretofore made under. any laws. 
of. the United States upon a strip of land not exceeding 10 miles in. 
width within that. part of the Ute Reservation 1 in. the State of Colo- 
rado then lately. occupied by. said Uncompahgre and White River 
Utes and bounded on the east by the 107th meridian of longitude: ee 
Provided, however, ‘That if homestead entries. have been made. on said strip, 


“the: ‘lands SO. entered shall be paid for in: ‘eash, after proof which would: be ‘satis-; 7 
factory: under the preemption laws: And: provided further, That. none of said. 7 


e ‘lands shall be disposed: of for any consideration other than. cash, nor for a “less. Pr 


: price than. one dollar and twenty-five cents per acre, e : aes 
The application. for said permit was rejected parient ue the a 


- visions of paragraph 2 of the oil-and_ gas regulations approved March ae 


ed, 1920, issued under said act of February 25, 1920, wherein it is de- 


= . Aurea that leases under the act may not include ad, or deposits i in. 


~ *(e)ceded ¢ or restored Indian lands, the proceeds from the disposi-_ | 


tion of which are credited to the Indians.” 


__ By said act. of February 25, 1920, it is provided: 
That deposits of. * * * oil, oil shale, or gas, and. lands . containing. ‘such. | 
deposits. owned by the United States, including those in ‘national forests, but _ 
excluding lands: acquired under the act known as the Appalachian Forest’ Act, 


_. approved March 1, 1911 (Thirty-sixth Statutes, page 951), and those in national = 
oa parks, and in lands: withdrawn. or reserved for military or. naval’ uses or “pur- 


‘poses, except as hereinafter provided, ‘shall be subject’ to. disposition. in ‘the form 2 


and. manner provided by this act’ to citizens of the United’ States, orto any 7 


: association of ‘such. persons, or to any ‘corporation organized under the laws: of 
| ‘the United States, or of any State or PATORy | thereof, and in the case ae coal, 7 


oil, oil shale, or gas, to. municipalities. | | 
- Section. 13 of. the act authorizes the oer under. each neces- 


sary rules and. regulations as he: may. prescribe to grant any applicant - 


qualified under’ the act a permit to,prospect: which shall give: him the 
exclusive right for a certain period to prospect. for oil or gas: upon 
not. to exceed 2 560 acres of. land “ wherein such deposits. belong to 
- the United States” and are. not within any known geologic structure 
ofa: producing oil or gas field, subject. to compliance with certain - 


_ - prescribed. conditions. ‘Section 14 of the .act declares that. upon: | 
establishing to the satisfaction of the Secretary that valuable deposits 


of oil or gas have been. discovered. within the limits of the land em- — 
braced in any permit, the. permittee shall be entitled to a lease for 


lands included 3 in his-permit upon payment, of certain royalties and ie 


= | rentals and compliance v with certain specified requirements. Sie 
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The Tain. title to the area in: the: Sister of Colones: fombetly. : 


te nae occupied by the Uncompahgre. and White River: Utes: including the oe | - Z 


tracts herei in. question, has long since been: extinguished; leaving inthe’ 


| -f 2 Indians, however, a ‘right: to the proceeds: of the lands if and when. a So . 
ee disposed of, cat a. price of not less than $1.25 per. acre. ~ Congress has. 


_ in express terms declared said area to be public land of the United : a 


< States, and “ subject to: disposal under the laws providing for: the. 7 


: disposal of public: lands, at. the same price. and. on the same’ terms oe 
as other. public: lands. of: like character,” except as otherwise pro- 1. 


ae vided, and has made no‘ exception that would preclude the disposi- — 


tion of any of said. lands that may be-valuable for mineral under. re oye 


: laws applicable to other lands of like: character. Aside from: the 4 


provisions of the acts of June 15, 1880, and July 98, 1882, supra, 
Congress, by the act. of June 18,. 1902. (32. Stat., "384), @iendea to: 


said area, with certain. exceptions, the provisions of the free home- 
stead laws, but therein provided that the moneys lost to the Indians © 
by reason. ae the. passage of said. act should be paid by. the United. 


~ States into the fund for the benefit of the Indians, and that all oe 


moneys received by reason of the. commutation of homestead entries 
of said lands should be paid into said fund. Congress also, by the - 
act of February 24, 1909 (35. Stat., , 644), extended to the area the _ 
- .provisions of the act. of August 18, ‘1894 (28 Stat., 872, 422), known 
as the Carey Act, as athenided by the acts of June 11, 1896 (29 Stat, . 
418, 434), and March 3, 1901. (81 Stat., 1133, 1188), but provided that 
; before any patent ‘should issue to the State of Colorado under said” 


act, the State should pay: into the Treasury of the United States'the 

~ gum of $1. 25. “per acre for the lands SO. patented, the money so paid to : i 
be subject to the— provisions of the act of June’ 15; 1880, supra. be 
Lands included in said: former. Indian’ reservation. have. pean Tre 
served, under the provisions of section. 24 of the act of March 8, 1891 = 


< (26 Stat., 1095, 1103), for forest: purposes, which act. iapolies only 


to public lands of the United. States; and, under the authority con- oe 
- ferred” upon the Court ‘of Claims by the act of March 8, 1909 (85. | ee 
-Stat., 788), that courtsawarded to the Indians judgment for the value 
of the lands so-included in’ forest reservatiotis (The Ute Indians v. ee 
. The United States, 45° Court of Claims. Reports, 440). Ih ‘its de- 5 ne 


- cision _——- judgment the court, at page 467, said: 


Coy Tt. was. ‘unquestionably | within the political power ‘of Gideress to es Rie ts 

: oes ra withdrawal. of these forest reserves from the. market indefinitely,; 
or for such periods as it should see fit, notwithstanding the agreement, and 
thus deprive the Utes of the. proceeds of sales which otherwise would-have been == 
made, and interest. upon the.same.. Having done so, their claim-for the. PMO Pe 


| ceeds of lands. deemed. to have. been sold by the setting apart of the. forest. Te. | 


ee, : serves, | and. interest: ‘thereon, must be derived entirely from the. language: es ae | 


0 the Jurisdictional « act. 


a 
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The lands here i in question and the deposits COAL hea hepsi are 5 _ ye 


a othahetor® lands. and’ deposits | “owned by the United States” and. the. | 


;  Jarids. are not so far.as ‘appears within: any of the. exceptions enu- | 
_ ~merated-in the said: leasing act of February 25, 1920; hence it must be 7 


held that by. the express terms of said act; ‘said lends and deposits «4 § 


- are subject: to the provisions: of the act. notwithstanding the fact that. : 
- pursuant to the terms of the agreement. with the Indians, they would. 
be-entitled:to receive the proceeds from any disposition that may bes 


oer made thereof, the. above cited provisions of paragraph 2 of the regu-. oats 
 Jations sued under the leasing. act pone thus. eee as to lands a 


= - in-the sdid- former: Ute Reservation: .. 


«For the reasons hereinbefore aatedi thie’ con apposed: aeons is: - 7 
| reversed. and. all. else: being echoes the eee ‘tor ee ners 
2 under: consideration will nee ee ore ee ee 

2 ALASKA TIMBER REGULATIONS | MODIFIED—ACT OF J UNE 5, 1920, 20. . 
-{Cireuiar No. ce | | | 


"Davarrecent oF. THE . Teranion, - 
| Genera ‘Land Oxeioe, 
er ee ee - Washington; D. 0. , September 1, 1920, 
The. ae of t Conprece cpr June 5 , 1920. ‘(41 Stat., B74; 917 yy: 
making appropriations for sundry civil expenses of the Government, - 
contained Be: ‘Provision: that, hereatter, bareh. timber say be exported. 7 
from Alaska. ee & : 
At had been ae that ae is scousiden ble ie bircli eae : 
which i isa hardwood and is valuable for the. manufacture of furniture, : 
| flooring, and finishings, on some of the public. lands along and near the — 
line of the Government. railroad i in: the. Susitna valley and. also.in. the: 
Matanuska and Tanana valleys and in some of the small. valleys along: i 


~ the coast. The market in Alaska for this class of timber. for manu-" : | 
- facturing. purposes has been extremely limited and | such use as it has atom gh 


“. been. put. to has: chiefly been for. fuel. The provision authorizing tek ont 
5 exportation: was: enacted, with the view to encouraging. the use of this: oe 


- class of timber. for.a more. appropriate and beneficial .purpose. The — 


| a ig rules and regulations governing: the sale and. use: of timber upon the 
. vacant, ‘unreserved. public lands in “Alaska as set forth. in Circular” se 
~- No,.491, , approved July 19, 1916. (45. L. D., 297, 250), are accordingly. 


= hereby modified to the. extent that birch: timber ee oe sold. aon pa beg : - 


- ‘purposes under: the following conditions: 


1) Sales of birch timber to be. cut for export may y te tiiade pursuaift _ : 


: _ = : to the procedure and under the conditions set forth in the existing. ia me : 
ae 4 - Tales a1 and reaper: ( Circular No. 491) where the aad are such, “a 


oa sath . “DECISIONS: RELATING 10 wae PUBLIC LANDS, or oe 


o “is” will: be diapoadd: of from: year 40: year. This" provision ink par rtie aie 


ular reference to cases where purchases. are made by'those who do not 


: : i contemplate large scale production’ and ' expenditure of large’ sums of a : fe 
“money for ‘developing oS for ae CSporaom of this class of Rs 


cS material: ; ese? Fae} 
EAD) Sales’ of. birch: ane stuitable S fbr snanitituetnrting purposes ate. (2.0905 
choteby authorized 1 in quantities, if found’ available, sufficient to supply. ae 


‘gw mill or proposed mill for-a period of'as much as ten years, whenit is _ ae 


satisfactorily shown that the purchaser in good. faith intends to'de-- 


: ee _-velop-an enterprise for the cutting of this class of timber for export. a : . : 
from Alaska, The amount:of: timber that anyone ‘purchaser will Be 


: permitted to purchase under this provision: and ‘the: period of.the con-. i aa 
tract will-be governed by the capacity of the mill and the estimated. _ ee 
i quantity thatiit will be capable of producing during the period covered = 


“by the contract of. sale: ‘When a ten years’ supply 3 is sold, the period - 


..-within which the same must becut: (ten. years) will: begin: torun from : 


2 the time that the contract of sale is executed if: the’ manufacturing a. 


plant has’ ‘been’ built,: “Or: from: the time that the mill has been ‘con- . a ae 
“igtructed and: ready to begin operations, if it-is:to be built, but inno 


‘case will more than a two years’ deduction be allowed for conistruction, - 


and’ each ‘contract shall ‘contain a provision that all: rights: acquired | 


: . . ‘thereunder shall be forfeited if. operations have not been commenced . : a ? 
- within three years from the date of execution of the contract, ‘unless,. ony 


“upon: satisfactory showing; the Secretary. of the Interior. shall, in his. a 


7 discretion, excuse: the delay. Commencement: of operations inthis eS 


sense swill be construed:as a bona fide: commencement of actual cutting eae: 


cae of.timber in ‘quantity sufficient: to show: that itis the. purpose. of the ae 


| purchaser to fulfill the conditions of: the contract and that it. was s not Se 
‘entered :into-merely for speculative purposes, ° a eh Ge, 
| (3) Applications to. purchase. birch: timber. pursuant t Heap eine. dct: tiot oe 
_ Ftune:5,.1920; supra, roust be: filed. in: duplicate -in: the United | States 
land: fice. for the district wherein the lands to be:.cut.overare 


= :situated,.and: should. show: (a) name, post- -office. address, residence, © ae 


| and: Pisinees location ‘of applicant; (by: amount - or : approximate pe 
amount’ in: ‘board. feet, of timber. that ‘the applicant: desires.to:pur- 
chases (¢) a description: by: legal subdivision: or: subdivisions, ifigur-. 0" 


Rae: veyed; or. by metes-and bounds with reference: to. some permanent pe 
natural landmark, aif unsurveyed, and the area.or approximate area a 
of the land. from which. the timber is: to be cut; and if the lands are. 
within the area. (Alaskan. Timber. Reserves). aundra gn pursuant. to! 


ithe: act of March ; 12,1914. (38 Stat., 305),-in: aid-ef the construction — : 


ay one Alaskan Governthent. owned. railroads, it shouldbe so stated,.and— ey a : : 
evidence of consent previously. obtained. fron the Alaskan. Engineer- Brae 


~ing Commission should be-filed with the application; (da). whether or. his 


oo e nok. the. applicant 4 is: prepared: fo commence. -quiting immedistely: ¢ and i : 7 
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tale not fe eueeagcle — long beforé Gahan cutting pana tran. will Ps 
_. » be.commenced; (e) the estimated annual: capacity.of the mill or'pro- 
posed mill, ind: the amount of money invested or to be invested-in the 
7 - establishment: of the enterprise, accompanied with evidence as to the 
financial standing of the applicant and a statement showing. the 
a - general. plan of operation. and the purpose for. which the timber is to 
be used. - The sum of. $200. must be. deposited | with each application, 
ag an. evidence of. good faith, and for-the purpose of helping to defray 
' the cost of appraisal. If the sale is consummated, the amount of the - 
deposit will be credited on the purchase price. without ‘deduction for — 
the cost of appraisal. All remittances must be in cash, or by certi- | 
fied check or postal oe order. No. other. form. of remittance can | 
ae be accepted... a 
es (4). ‘Immediately upon the filing es an Application to. eparehase i 
oe birch timber under section 2 of these rules and regulations, a notice a. 
shall be published, at the expense of. the applicant, in a. newspaper » 
designated by the register, published in the vicinity of the land from. 
|. which the timber is to be cut and. most likely to give notice to the 
“ general public, once a week for a period of five consecutive weeks, if 


ina weekly paper, or if in a daily paper for a period of thirty. days. 


rae Belo description. of the land i in the notice must be identical with the 
_ description in the application. The register and receiver will post a 7 
copy of said notice in a conspicuous place in their office during: the 


period of publication. Upon the execution of a contract the. pur- 


_. chaser shall, if the lands from: which the timber. i is to. be cut are-un- 
surveyed, cause the boundaries to be blazed-or otherwise marked in. 
order that they may be identified. This requirement has been 
_ -adopted in order that others. who may subsequently desire to pur- 

- chase timber or to settle upon or enter the land. may: have notice. ee 2a 


the timber has been applied for or sold. 


(5) The local officers. will make var ornate Torstolty upon | the 
| records of their office and transmit: the application. to -the.Commis- 
- sioner. of the General. Land Office and at: the same time transmit the 


- duplicate to the chief of the Alaskan Field Division at J uneau, 


Alaska, or toa special agent located in the particular land district = 
who shall have been designated by the chief of field division to make 
: appraisals; upon receipt of the same the latter will without delay 
- ¢ause the timber applied - for to be examined and. appraised. ‘The 
m appraisal rates will'be based upon a fair. stumpage. rate taking into 
- consideration the quality of the timber and its accessibility to market. _ 
In no event will any timber suitable for manufacturi ing purposes be 
appraised at. less. than $1 per thousand: feet, board measure.. The — 
‘Government reserves the right to een pure ise the remaining : timber a 
at the expiration of five years from the time that the period within 
which the timber must be cut begins to:run, but-in no instance shall’ _ 


= ee —e J % . 
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ae ‘the. eat pried be aba more. chan cable es rate: of: the. original: ap: oF 


- -praisal, -After.an examination: and appraisal-shall have been made, “ : : = 
the chief of field division: will at.once notify the: applicant, advising 


him of the result, of the. appraisal, and. also. submit. a: neport to; ee 2 , ae | 


| Commissioner of the General Land. Office.. 


E (6): Upon. receipt of notice the applicant shall, within thitty days 7 ; ; oe 
3 therefrom, enter into a contract with the Government, through the — 


2S a ‘ Can mieoney of the General Land Office-as its agent, subj ect tothe. an 


-  approval.of the Secretary, to purchase the. timber. applied’ for, pur- 
~  guant to the rules and regulations of the Department of the Interior ee 
3 pertaining thereto, and al execute and file therewith a bond: with: . ae 
a.bonding company listed on an ‘approved list.issued by the-Treasury = 
| Department, as surety, in a sum to equal | 50 per cent. of the. stumpage — 7 o. 
~ value of the estimated amount of timber to be cut. during each year ne 
of the. contract. The bond shall be conditioned on the payment for 
the timber in accordance with the terms of the contract and to the ss 


poe faithful. performance of the contract in other respects and to. ob-. 1 


- servance of the rules and regulations pursuant to which the sale is 


| ~~ made, Forms of contract and bond to be used hereunder are: ap- oe 
‘pended to these rules and regulations. All contracts and bonds exe- 


: e cuted hereunder: must be approved by the Secretary ‘of the Tnterior. eee 


(7 ). All contracts shall contain provisions against waste and pre- 


7 - caution against. forest. fires. The. Government may. reserve. the right. - ee | : 
-- .to.insert.in. a. contract a’ provision. authorizing’. the disposition: TOD oe. 


local use of birch timber that is not suitable for manufacturing pur- 


: 7 cutting and. removal of the timber. 


fe ‘poses’ and of timber of other varieties upon the area described in the Gao 


_ contract, to another or others pursuant to the - provisions of Circular 
No. 491, sections 1.and 2. Contracts entered into under these rules 
and regulations will also be, subject to the right of qualified persons 
to. settle. upon or-enter the lands under. the provisions of-the home- — Bay 


are: stead. laws, but: such: settlers or homesteaders: shall not have any: title. . : ee = 


z, to. or interest; in the’ timber purchased ‘under the contract or be per-. = ie | | 
_ mitted to interfere with the purchaser’s | operations incident to the | i e 


(8) At the expiration of a contract a new eee may be: eitarea ; : 
into for a: period. of five years; upon. the approval of the Secretary 


of the Interior, where there is sufficient timber available to-warrant. — ee 


“Prior good faith of the: ‘purchaser and substantial compliance swith’ 5. 
‘the conditions of ‘the expired contract. will be given consideration’ > 
with reference to awarding a new contract. A new appraisal shall — Poe 
be. made at. that time for the purpose of fixing the stumpage price.. cg St 
Further renewals for five- -year. periods may be made to.the same. outs octet 


7 Gaustes upon approval of the: Secretary of the: Interior. 


(9), These rules and regulations are not applicable to. timber: i. ae 


re : ‘national forest: lands, ‘Indian or Eskimo claims, prior homestead’ or... : co ; 


ra can not’ be sold, see e Circular N 0. 491, section 8. 


- tion. in common ade 
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| mining mg or r lands segorvéd or: withdrawn for’ ‘any purpose, ex: 


cept: where the: terms of the reservation or withdrawal order permit — ie 


it. -For information relative to areas in Alaska from’ which timber | 


Chay Taran, i. 
" Commissioner ote. 

| Approved: ae, 22 oe 
ee  JouN Baxtox © Pa, - 
as : | " Seoretary. 


"SCHOOL SECTION ‘LANDS—BLACKFEET. INDIAN N RESERVATION, nee 
- Iysrevorions. : | 


“Duparrunnr oF THE. 5 Lrerror, | _ 
| ‘GENERAL LaAnp. ‘Orrice, aay © 
| Waakbiguan, D; Res September 22, 1920. : 


‘Reorsrer a AND Rica a. Kauispei, Montana: . 
- The. applicable portions of the act of Congress. approved 2 Mareh 
ae 1907. (84 Stat.,. 1035), read as. follows: a | 


= That the Secretary. of the Interior is hereby qucnoried and directed tb, ne 
mediately cause to. be surveyed all of the lunds embraced within the limits ot 
the’ Blackfeet Indian Reservation, in the. State of Montana: » ee 
“That: S$o°sooH as ‘all the land embraced’ ‘within: said: Blackfeet. Indian: Reserva- 
tion: shall have’ been surveyed ‘the: Commissioner of. Indian: Affairs. shall ‘cause © 
allotments: ‘of the same to be made. under the provisions. of the allotment. laws. of 
the United States to all persons. having. tribal rights | or. holding, tribal relations = 
and who may rightfully belong on said reservation. - : | ; 
ices see eee ee * ae oe ere eae cry eae _ Eg : 
. “That: ‘the’ Secretary of the. Interior may reserve stich land as he may. deem 
“necessary. for: agency;: school,: and religious purposes, to‘ remain: ‘reserved. SO long . 


-as needed and so long :as. agency,. school, or religious. institutions. are maintained #, 


: thereon. for the benefit. of the. Indians, not. exceeding. two. hundred. and eighty 
acres | to any one. religious society ; also such tract or tracts. of timber. lands as | 
he. may deem expedient, for. the use and 1 benefit < of the Indians of said reserva- 


ag Ee ae ed a ee Sas meee Sacer: cE ae “ | ie 8 


: “That upon’ ‘the: completion. of aid allotments. the: President: of the’ ‘United Ye, 
‘States, shall: appoint. a: commission:. consisting of: three: “persons: ‘to, inspect; ap- 


praise, and value all of said lands that shall not have ‘been allotted in. severalty st 


ae to said Indians or reserved _ by the Secretary of the Interior or otherwise dis- 


piece of. oe a a) a) PO ar 
a ee oe Ee ey Sra eet ke es gene Dies : Se ee gen 


That’ said. commissioners shall then ‘proceed’ to. personally inspect’ and classify ae 7 


‘aha: appraise,: by: the: smallest’ legar ‘subdivisions of forty’ acres. each, all of: the 


a : remaining | ‘lands embraced -within ‘said: reservation, :In. making such: classifica-. ; ; 
tion and. appraisement: said lands, shall. be divided: into the, following Classes : ce 


a _Pirst, agricultural land of. the first. class; second, agricultural, land of ‘the: Bee | 


‘L . 


— acre. : a : Dy - 2 ne p = : ie oe ts Lot, See ee ae 
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“onde lage: “third, grazing land fourth, ‘timber tana “ftth, ‘mineral land; “the 7 on ee 


| mineral] land: not to be: appraised: 


ae “Phat when said commission. shall have completed ‘classification and appraise-- Pee een: 
- ment of, all of said lands and the same shall have been. approved by. the. Secre-._ wees 
tary” of the Interior, the lands shall be disposed of under the general. provisions . eae ee 
_ of the homestead, mineral, ‘and town-site laws of the United States, except such. Se ee ee 
of ‘said lands as shall have been Classified as timber lands and except such secs 


tions 16 and 386 of each township, or any part: thereof, for which the State. of 


_ Montana ‘has not heretofore received indemnity lands under existing laws, -* ie oe 


a which’ sections, or parts thereof, are hereby granted to the State of Montana. for. | 


: ‘school ‘purposes. And in case either of ‘said sections, or parts. thereof, is lost oo 


- +. tothe State of Montana by reason of allottaent thereof to any Indian or Indians, 


or otherwise, the governor. ‘of said State, with ‘the approval of the Secretary. of” aa 


| 1 the Interior, is hereby authorized to select other lands not occupied or reserved o, 
within said reservation, not exceeding two sections in any. one township, which er 


selections ‘shall be: made. prior to. the. opening ‘of: the lands to. ‘settlement : Pro- 


| ‘wided, ‘That the United. States shall pay to’ the said Indians for the’ lands. in . : 
said. sections sixteen and thirty-six, so granted, or the’ lands within said reserva-— 


tion selected | in liew ‘thereof, ne sum of one dollar and twenty-five cents, sper <a ; Z ae 


“That the. lands - within said reservation “not already previously | entered, ee 


ts whether classified as: agricultural, grazing, timber, or mineral. land, ‘shall be? ie 


© subject to exploration, location, and purchase: under: the. general . provisions : ‘Of 


the United States. mineral and.coal-land. laws, at the. prices. therein fixed, excépt aoe 
that no. mineral or. coal exploration;. location, or purchase shall, be. permitted. fee ee a 


a Upon, any. lands. allotted to an Indian. : Oe me ae Bee Oe ca ee 
OE ee ee ce . Soe Seat Sg ae * Beas 
~ “That the Secretary of the. Interior i is hereby authorized and directed to reserve. | 

_ and: set: aside for town-site’ purposes, and to survey, lay’ out, and plat: into. town. oe 
| lots, streets; ‘alleys, and parks, not less than. eighty: acres of: said land. ator. near. |. 


_ the present settlements of Browning and Babb, and each of such: other: places as oe _ 
oe as the ‘Secretary. of the Interior may deem necessary or convenient | for town eu: ae e 
~ sites, in such manner as will best ‘subserve the. present needs: ‘and the. Teason- ah Gore 


able prospective growth of said settlements. . 


- The act of ad approved Ju une 20, 1919 (at Sia 3. 16), pe. oa mia 
vides: oe . 


That ‘so much: oot ane: Indian avorepriauioma act of f. March 1: 1907 - “(thirty-fourth ve 


Oe: | Macias at Large, pages. 1015. and: 1035), . as relates to: the disposal ; of. -surplus’ cs 


‘unallotted lands within the Blackeet: Indian Reservation in Montana, is hereby © Se 2 
7 repealed, and. the Secretary. of the Interior is authorized to make allotments ate 


‘ “under existing laws within'the said. reservation: to any ‘Indians’ of. said Blackfeet. ee 


- tribe not- heretofore allotted, living six months after. the approval-of this:act, oe ; 
-. and. thereafter to. pror: ate all unallotted and otherwise unreserved laids:therein. ~~ - 


among ‘the. Indians who have been: allotted. or may: be. entitled to. rights. within - 


- said reservation : ‘Provided, ‘That of. the lands SO. allotted, eighty. acres of i a a8 


> ‘allotment. shall be designated as a homestead” ‘by the allottee and be evidericed sah 
/ by a trust patent and shall ‘remain inalienable and: nontaxable: ‘until ‘Congress. See 
shall ‘otherwise’ direct: Provided further, That the. Blackfeet tribalirolls Shalt- ~~ 


close six months: after the approval of. this act.and thereafter..no- additional — as Fos 
we ames s shall be added. to said. rolls: tis ovided, That nothing herein shall be econ ate 
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| : ‘strued to repeal ihe grants: of lands made by the act of March 1, , 1907, to religious Ore 
institutions and to the State of Montana for school . purposes, . nor. repeal. the. - 


authority of the Secretary of the Interior to dispose of any. Janda within said” . 


oak: reservation suitable for town-site pur poses, as provided by that act: ‘Provided, _ tess 
That the State of Montana in. making indemnity selections shall be. confined’ tO... °° 


> ‘nonmineral and nonirrigable lands: Provided further, That the provisions of the 
act of March 1, 1907, which. require a division of the funds received, from, the 7 


| ‘sale of the surplus lands immediately upon the date of the. appr oval of. the allot- a 


7 ments of land are hereby repealed : Provided further, That the ‘lands within. said 
reservation, whether allotted, unallotted, reserved,. Set. aside for town-site pur- 
- poses, granted to. ‘the State. of. Montana for school purposes, or otherwise. dis- 

posed of, shall be subject to. all the laws of the United States prohibiting. the 


; introduction of intoxicants into. ‘the Indian country, until other wise provided by 7 


| Congress : Pr ovided further, That. any and all minerals, including coal, oil, and 


gas, are hereby reserved for the benefit of the. Blackfeet tribe of Indians until ca 


a Congress shall otherwise direct, and. patents hereafter issued shall contain. a 


_ reservation accordingly : Provided, That the lands. containing said minerals. may 


be leased under such rules and regulations. and. upon such, terms. and conditions - 
as the Secretary of the Interior may prescribe : And provided further, That allot- 
ments herein provided. for shall be. made under such rules and regulations as the 
said Secretary may prescribe, and trust patents shall be issued. therefor as _pro- | 
vided: by the aforesaid act of March 1, 1907, Sarre as to the homestead herein- 
before mentioned. : 
‘The said act of March - 1907, oe (first) toe the survey on the. 
Blackfeet Indian Resérvation: lands; (second) for allotment to -In- 
dians;" (third): for reservations for’ agency, school, townsite, and re- 
_‘ligious purposes, and of timber lands for use of the Indians in com- 
mon; (fourth) for classification and appraisement of lands not al- 
lotted, reserved, or otherwise disposed of; (fifth) for disposal. of the. 
--surplus lands, except such as shall have been classified as timber. lands, - 
~-and- except certain. sections 16 and 36, or. parts thereof, thereby. de- 
- clared granted to the State of Montana for school purposes. Pro- 
vision for the selection of indemnity school lands, within the Agu 


sae ries of the reservation, is also. made. 


The act of June 30, 1919, repeals sO. coe of the act of 1907 a as 5 pro- : 


‘vided for the disposal of ‘the surplus lands. within the reservation. | ee 


~The portion of the act making the grant of school-section lands to the _ 
State is not repealed, but the selection of: indemnity school lands 


‘within the boundaries of the reservation is s confined to noamineral | = 


‘and nonirrigable lands... 2 
i The State has selected. and vel scored to. ae jands outside the 
na resetvacion in lieu of the major. portion of the school ‘section. lands | 


-. within the reservation, under the exchange provisions of the act: of - one: 
ror February 28, 1891 (26 ‘Stat., of 96). ‘These selections, a few of which — 
ee are yet. pending unapproved, were based on a protraction diagram 


_.of the reservation. made prior to survey. It is found in a few cases _ 


. that selections were: made and approved in accordance with said'dia- 


cet oS 


- gram indicating. Sr scetons 16 and 36 as # regular: (640° caitril | 
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- tite’ ‘Sotdal: subsequent survey shows. ‘the. sections. to, he. fractional, o ie 


oe containing 1 more, or- less, than 640 acres each. 


Prior to the passage of the act of June 30, 1919, eer lade 7 


: had been. allotted to-Indians, and reservations made. of timber lands, - oe 


of lands for. agency, school, ‘end religious purposes, also for townsite. ay 


ie "purposes. at or near the sottlcnients: of. Browning and. B ae Tt. is . co 
— found also that withdrawals had. been. made of reservation lands, ee 


: States’ ” lor Bere purposes, det authority —% ‘section: 18, 


ae act of. June 25, 1910. (36. Stat.. , 858), and that. certain lands had. ee 8 
7 . Classified by, the Geological Survey as coal in character, and others een hs 
: oe as prospectively valuable for deposits of petroleum and natural gas. ee 

_, Action was taken» prior to the act.of June 30, 1919, looking to the 


| t elaecifieation. and appraisement. of the. surplus lands after allotments — 
to the Indians, as provided in the act of. March 1, 1907, ‘but such ~ 
classification and appraisement were not approved by the Secretary 


of the Interior nor were such surplus lands. opened to entry. ~How- 


ever, sections 16 and 36 of each township. are specifically granted by 
the act. of 1907 to the State of Montana for school. purposes. That 
act provided for the disposal of the surplus lands under the general | 
provisions of the. homestead, mineral, and ‘townsite laws ‘ ‘except 
such of. said lands as shall Ware been classified as timber lands. and 
_except such sections 16 and 36 of each township, or any part thereof, 
for which the State of. Montana has not. heretofore, received in- 
. demnity lands under. existing’ ‘laws, which sections, or parts thereof, 
are. hereby. granted to the State Of Montana for ‘school purposes.” 
The act. of 1919 repeals so much of the act: of 1907 as: related to the 
disposal of the. surplus unallotted. lands, and authorized. the Secre- 
tary of the Interior to. prorate such lands among ‘the Indians. As 
- to. sections 16 and 36, the act provided that “ ‘nothing herein shall aa 


be. construed to repeal the grants of lands made by the act of March 
| 1, 1907, to religions institutions. and. to the State of M ontana for ieee 
: Sehool. purposes * #2 There ‘was thus no postponement bye = 
“the act of 1919 of th re of title ; in the State but the. same passed - ts ae 


| : 7 pursuant. to the erants made 3 In the act of. 1907, when and as soon as _— o. Ke 
the lands were surveyed. There i is no provision in the act. of 1907 eae 


for the reservation of minerals for the benefit of the Indians, aye a 
sequently as to sections: 16, and 36 in place they. passed. to the State aes 
- without such reservation, as the grants of land made to the. State by, eae 


| : _‘gaid act are in nowise repealed or affected by the -act of. 1919. Tn: Can 
this pean, the ‘following provision. in. 1 the act of 1907 is s perti- a 


. nent: 


oy. ae That the United. States shall pay to the said Indians. for the: lands J in- 1 said g ‘sec: oe 
3 ‘tions. sixteen. and thirty-six, so. ‘granted, or. the Jands within: said. reservation | 


ee thereof, the sum of Nes dollar and twenty-five ents: per Se a 


ae acre. AO RM: 
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ae enuey of Jn une 30, 1919, provides that in: making indewinity’ selec. ie a 
tions the State is confined: to nonmineral Jamis: “This. provision “ —s 


: : ‘followed by a proviso: 


2 ‘That any. and all minerals, iheluding. ial. ‘Oil a gas, ‘are hereby, resery roa for es 


iy . the. benefit of the Blackfeet tribe ‘of Indians’ ‘until ‘Congress’ shall otherwise _ 
_~ / - direct, and patents hereafter issued: shall: contain. a ‘reservation accor dingly. 


i This provision. standing alone i is seemingly broad enough to ‘gtithone 7 : 
os ize reservation of minerals’ as ‘to sections 16 and 36, or other. lands. oo 7 ; 
~ But, ‘considering the’context, the proviso evidently refers to allotted 


. nd indemnity lands. This is indicated by the. ‘proviso: following, | a 


: authorizing the ‘Secretary of the Interior ‘to lease lands containing pe 


a ‘minerals, which could not be of school lands’ in. place ‘unless It: be ~ ee 


= assumed - that it. was the intention to grant surface rights to the 
7 ‘State. Besides, i in view of the grant to. the State by the act of 1907, . 


“the serious question would arise as to the power of Congress to. impose | 
“reservation of minerals on. lands 3 in. n place after its: unconditional . 

grant by the act. of 1907. - , = an 
~ After due and careful considerabion.: ‘the following’ ‘conclusions 
- are reached with respect to the school- land: grants to the State: © 
(1) The State takes title as of the date of survey under the pro- 
, visions of the act of March Be 1907, ‘without: patent: or certification | | 


and without reservation. of ‘clinetal deposits, for the. benefit, of the. aoe 


| Blackfeet’ tribe. of Indians, to school sections 16 and 36 or portions 
‘thereof. within the reservation not of known: ‘mineral character on 
_ that date, not. occupied by or allotted to Indians, not reserved for 
“agency, ‘school: religious, townsite, or other. public. purposes ‘under | 
acts of Congress, or as timber lands for 1 lise of the Indians i in common, ote 
and for which the State has not received indemnity. — ia ok 
| (2) ‘The. State may. select nonmineral, , nonirrigable, inosenpied, fore : 


- 7 “unreserved lands within the beagndarics of the reservation, not more. a) 
a than two sections in any. one township, in liew of the, lands i in school - 7 
| “sections. lost. to the State as indicated i in. the paragr aph just, above, 7 F 7 


“and. for which: indemnity. has not been: received by thé. State.” How- 


vs ever, as “such selections may. not. be made. of known mineral. ‘lands, aan 
i those classified as mineral in character. by the Geological Survey, are - 
: “not subj ect. to selection. “Approval. of these selections and certification i 


: oe _ of selected. lands will be with reservation. to the United States of all = 
- mineral deposits for the benefit. of. the Blackfeet tribe of Indians. - 


(8). Pending, unapproved . selections made ‘under - the exchange _ 


- ue provisions of. the act of February. 98, 1891,. supra, embracing lands. bbs : 
. outside the reservation, based on reservation school-section lands NOW. 29°35 a2. 


granted to the State, are without valid base, because of the express 
“provisions | of. ‘the statutes of 1907, herein mentioned. New and 
valid base may be assigned. by the. State j in ‘support « of, these selec- a 
Mig tions; otherwise they must be canceled. ae 7 ae 
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(4) re cases ee the State: has. raoned indemnity £ for. leg ee oe 


tee 16. or 36, the acreage applied for and received being in accord with: oS 


| ‘ that: apdicated, by the protraction diagram, above mentioned, while: : sh ee 


os” aetual subsequent’ survey shows the sections to. contain land in. ce 


_ excess of the area indicated by protraction, the grant must be con-" 


; _- sidered adjusted as to those particular sections, except that the State — - a : 
| may select lands outside. the reservation i in liew of the excess acreage. 


In cases where the actual surveyed: acreage is less than that indicated oe oe 


o . by protraction, ‘it will be necessary: for: ‘the State: e y assign new ‘and ce = 


| valid base. to the. extent ‘of the deficit: 


. (5) The State : may ‘select lands within ¢ or without the. pao ’ ‘ — | 
| of this. reservation in ‘satisfaction of losses occurring: within. such fe : rath : 
boundaries. If reservation lands are ‘selected ‘ it is suggested that. 


ea officials: of the State confer with’ officials of the. Indian. Office, who | | 


may. be selecting: lands for allotment or to ‘be: apa among: the : : ect 


‘individual Indians... 


‘Selections of: Teer within: the ¢ nr te poundaviae may. ce ae oy, 


on the forms ordinarily used by the State for the selection of: in-! | 


demnity school lands, so modified as to show: that. same are? ‘made _ 


under the ‘provisions of the act of March 1, 1907, supra, as amended 
| by the said act'of June 30, 1919, and. exprosely subject, to: reservation: 
of all'minerals: to the United | States for. the benefit. of the Blackfeet: 
tribe of Indians... > eee : 
‘The usual Soni eeal and n nonoccupancy affidavits. cad publication : 
of notice of the selections will be required, and where. the base lands. 
are reserved for timber or other Indian purposes, the-usual, county: 


Diss, recorder’ S. certificate. on nonsale and nonencumbrance must, be. fur- a 


~ “nished. - ee i 
. «Lists. of 3 sch: selections; filed: by. ihe: Stace, and eee bys you, Caron | 


to be given. ‘proper serial. numbers and will be-.transmitted to-this’ ae 
office i mm special letter. Care: must. be: taken to. place notations, show-" a 
ing. the. facts and. date of transmittal, in each case in the cokiumn Diy eae 
remarks” in the “Schedule of, Sonal Numbers’ 9 for. the 3 month, in) a 


_» which the lists are accepted and transmitted. ie ee re 


-* A-list or ‘schedule showing the status of all school- section: jane 7 coe 
og he : within the boundaries. of the reservation will be. prepared | for: Ghee te 
eo : oe use. of this office, | the State, the Indian Office, and your office, 


Oar. ‘Tauman, , ae 
, C ommissioner. 
os 2 ‘Merrrr, 


| Approved: | Cons GaSe 
| * Auexanost T. Vocmaine | wie = 


| Assistant Commissioner rof d ndian. A faire. ms we : a 


Ba iret re aes Secretary. a a es tie ee a 


ee SR to o. had 


\ 
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Toss WEAXTA. 


| Decided September 29, 1920, 


- | Inian Homesrsans—Tuse ‘Puxrop, 


The trust. period ‘prescribed in trust patents’ Aesued on Taatan, Nonedeade « : 


_ under the act of July. 4, 1884, runs from. the date of issuance of i such patent. ge 


| ‘< Acr oF Jon 21, 1906—Exrenston or Teust PERrop. 7 | 


“Indian. homesteads and | Indian allotments. are in. all essential. respects: rece | 
the same footing, and are equally. within the purview. of. the act of. June — 


21, 1906, which affords authority for the extension of the. trust ae in a a: 


| | _ the matter of trust patents issued thereon. | a 
- ‘Voostsane, First Assistant Secretary: a 


- This: appeal is filed on behalf of Toss Weis a. full. biaed’ Indian 
- oF the Nooksack tribe, from decision of the Commissioner of the. 

: General Land Office, dated March 15, 1919, denying his application 
for issuance of fee patent upon his ‘Olympia: homestead entry for 
lot 6, Sec.-7, lot.3, SE. 4 NW. qand S. 4 NE, ee 8, T. 88'N., B. 
5.E., W. M, ‘Washington. : Ma | 
7 The homestead. application of Toss Weaxta was filed. re 25 i. 
1887, and it. appears from indorsements on the papers that his entry » 
was. treated as one made under the Indian homestead act of July 4, . 
~ 1884 (28 Stat., 96). ‘He was not. required to pay fees and commis-_ 
sions-as is dou under the act of March.3, 1875 (18 Stat. , 420) , which 
extends the pone of the: homestead law to. Indians, ane act of 
| That such Tadlane. as may now be located: on ‘public tends or as. may, under : 
the direction of the Secretary of the Interior, or other wise, hereafter, so locate, 
may: avail themselves. of the provisions of the: homestead. laws. as fully and to 
' the .same extent as’ may. now be done by citizens of the United States ; and. AO) i 


aid such Indians. in making ‘selections of homesteads and the necessary proofs 
at the proper land offices, one thousand dollars, or sO much thereof as May be | 


necessary, is hereby’ appropriated ; but no fees” or ‘commissions ‘shall be charged — | 
on account of said entries or ‘proofs. . All patents therefor shall be of the legal: a 


: _ effect, and declare that the United ‘States does-and will hold the land. thus:en-- 


tered for: the period of twenty-five years, in trust for the sole use and benefit 


of. the. Indian. by. .whom, such entry. shall have been made, or, in case of his: 


. decease, of his widow and heirs according to the laws of the State or. Territory te 
where such land is. located, and that at the expiration of said period the’ United” De shy 
a em States will convey the same by: patent to said Indian, or his widow and heirs. 
can as aforesaid;: in fee, eecharged of said trust and free. of all charge or incum- 
“3 brance whatsoever. | se 


The Indian. submitted final sinee aa a. final eats was, isgioa: 1, 


ae he paid no final fee in connection therewith. Trust patent was 
- issued December 11, 1891, in accordance. with. the above provisions of 
the act of July 4, 1884. ‘The. twenty-five. year trust period would a 


--- have eee under the per on December 11, 1916, the eae 
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a = | and: ihie: courts s holding that the trust period bepinig tot run. from ‘the : : : = : a 
_ date of the trust patent. Klamath allotments (38 L, D:, 659; BL). 


~~ United States 0. Reynolds. (250 U. S., 104, 109). But. ont February . 


foot 28, 1916, the trust period was by sider of the. President extended for | oe. 


| one year, and similar action has been taken in subsequent years. eras 


ae These‘orders. ‘were under authority found i in the act'of June 21, 1906 Pie: 


2 (34 Stat., 825, 826), which provides “that. prior. to the expiration of : | : =. oo 
| the. trust. period. of any Indian allottee to whom a. trust: or:other‘pat- 
: ent. -containing: restrictions. upon alienation has. been: ‘or shall:be 


issued under. any law or treaty the President may ‘in his discrétion: on ae 


| continue sich restrictions on | alienation for. ce period as. oe may soa fe aoe 


| deem. best.) 5:04? 


_ The. above: provisions have: on ore aval reste ‘ndiscritnis - ee 


: nately as. containing authority: for the extension of: the trust: period. 


in. the-matter of both allotments and Indian homesteads. It-is con-. — 
tended, however, that. an. Indian: homestead : is not an Indian: allot- 


 menty,. and: that.the act of June 21, 1906, by its terms limits: the. aur | 
| thority. to extend the trust’ period. toé : Tndian: allotments only.” 
. There.are two what are known as Indian homestead: acts -thlat: of: 


| 1875, which: granted to a. specific class of: Indians, those who had — 


abandoned: or: should abandon their tribal relations, the right to’. 


 homesteads.on the public lands under a restriction against alienation : 


for five years from: date: of patent; and that of 1884, a general law, 
which granted to Indians. whether they had abandoned their tribal re- 

lations or not, rights: to: homesteads, subject to restrictions for twenty-* 
- five years on their alienaton. Hemmer-v. United States (204 Fed., 


_- 898); United States. v. Hemmer (241. U. S., 379). The nes 7 


ofthe acts. of. 1875. ‘and. 1884: are’ conferred: upon: Indians «as: 


c _ such; and ‘prior to said’ acts: Indians, even ‘though living ‘apart: from: ~ 
‘their tribes, could not make homestend entry on the public’ domain. Shoo cual 
United States v. Joyce: (240. Fed., 610, 614). These acts were followed. a 


‘soon after by. the, general. allotment ace of February 8,.1887. (24. Stat., 


~~ 888), which, after. providing for. allotments. of: lands in Indian pose : 
- vations, declared in section 4 thereof. that- any” Indian not: residing" a es 
upon a ‘reservation who'should make settlement: upon public lands’ anes 
might have. the same allotted to him and his children i in quantities and - = 
- mahner prescribed for Indians residing upon reservations.’ ‘The pro- a 


ae vision. i in the act of 1887. as to the form, effect, and conditions of © 

5 patents tobe issued is the same:as that of the act of 1884; Summa-: 
-- viging the: acts of: 1875 and 1884, the court: in the case of Entiat Delta’. © 98-0. 
Bee. Orchards, Co. v. , Unknown Heirs of Sasha, “98 7 Pac., 1180, A): _ ee 
cre said: ee ie, 


a * “Under. the act: of: 1875, if an “Indian bad abandoned: his. tribal elationg,” te ae : we 
ms Fans _ might’ upon. satisfactory ‘proof of ‘that fact'take up public land. ‘He’ would peo a: ae 
os. required to: pay the: fees-provided by law or prescribed by the’ ‘Department.’ Mine eee: 
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‘< E seareee a of his, abandonment of. tribal relations, ‘customs, Pe ‘Pestraints, iene 
- the’ limitation ‘upon his. right to convey or incumber: his land. was, fixed. at, a 


years. Under the act of 1884, an Indian who had’ not severed his tribal: rela- us 
tions,’ but who stood. in the attitude of dependency as one of a tribe and as a _ 


- ward: of: the, Government, might nevertheless: avail himself of the homestead law, 37° 
7 but by. reason of his. tribal character. and his dependency: as a ward of the Gov-. 
ret ernment, no fees: for. filing. or making proof. were to. be exacted. of him, and. for 
ee like reason his title was to be retained by the Government. for. A. period. of 25.0 
. years. “This: reasoning is strengthened by reference to the act of 1887, which . 
be aes a may” pe justly: regarded as a legislative: interpretation. ° It. makes one “qualified a 
under. the act: of 1875 a full .citizen; whereas one who mene be qualified ie if 


ae the. act. of: 1884. would not be affected by. Lie 


_ 2 Phe’ fourth: section of the act of. 1887, , although - the Janda talon | a 
“ icroeadee are on the public domain, refers to the lands so‘ taken as’ 


ae allotments. This is against the contention of Toss Weaxta on appeal of 


: that. the terms “allottee” and “ allotments,” as defined in the cases: boy 
cited by ‘him, ‘are necessarily confined or limited to the ae oP: ee 
7 of reservation lands or common tribal property. oo : 


~. The Department all along has considered. Indian. homidetends. end: _ 
Indian allotments upon.the public lands as being upon: practically the 
- same: footing, and. Congress has recognized. the similarity. An Indian 
| allottee; by virtue of the approval of his allotment by the Secretary of 
the Interior, ‘acquires equitable title in the. land -but the legal title 
remains in the Government. This is equally true of an Indian home:: 
-steader- under the act of 1884, In the case of Parcher v. Gillen. (26 
L: D.,. 34, 41, 43), after referring to the statutes defining the: powers: 
and duties. of the Department and. various decisions: oF the Supreme 
| Const relating thereto, it was said: ade st, aes 
| “A ‘consideration of: these decisions inferpréting ~ the eles: defining the’ 
authority. and duties of the officers of. the. Land: Department: clearly. demon-" 
strates. that SO: long as the. legal. title remains: in. the: Government: the lands: are: 
public, within the meaning of those statutes and the laws: under which ‘such « 
lands. are, claimed, or: are. .being acquired,, are in process. of. administration : 
under: the’ ‘supervision and direction of the Secretary of the Interior. x * _ 
So long as the legal title remains in the Government the a of the 
Interior, whoever he may: be, is: charged: with the duty of seeing that the land-is" 


; a . disposed of only according. to law. The issuance ofa patent is the final act and 
~~ decision in that disposition, . and with it: and: not before does. the ee as 
; power and duty of the Secretary. cease, Asie mas y Se Sno, 6 


It. was: held i in the case of Doe Jit im “(32 L D, 291, |, 293) + 


‘Both: the acts: of. A875. and 1884, provide. special rules” and limitations’ niGk ine pe eat 


7 -. plicable to. other homestead Cases, and impose certain. restrictions, as to encum- aan 


- brance: and alienation, upon: the. title the beneficiaries. secure. -The language ‘of 


e oe y section 5 of. the act of. February 8, 1887. (24 Stat., 888, 889), with respect to. ; : - 
..> the issuance of patents upon Indian allotments. and the trusteeship of the... 
United States, closely follows that of the act of 1884, with respect to Indian nee 


; homesteads. ’ It is: well settled that the issuance of the first or trust patent: ‘on. 


| ‘ aD. allotment does. not terminate the jurisdiction of the Department. -Until:the on 


es issuance of final patent. the ‘allottee remains as a ward subject to dardidnship;”.- 
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hose. rights: the: Dépsartniany is pound: to ‘protec “phe linigiiage’ ‘of the: act. ot. al 
“1884 is undoubtedly: susceptible: ofthe ‘same construction, .and all the;reasons. 

- .. for the. exercise: of. the’ protecting care of the Government. in. the case Of! aM eee 
DE os 8 Indian. allottee are equally applicable in. the case of. the. Indian homesteader, eet ee 


_. Inthe case of Jim Crow (32 L. D.,.657,659) , wherein it was held that. oo 
the progaen of the act of May § 21, 1902 (32 Stat., 245, 25), author- ce 


: of a. eceaced allattee: ‘applied: te the. hele ion all Indian, clans Pg, 
for portions of the public. lands to whom a trust or other patent:con- 
taining. restrictions’ upon, alienation: has. been, issued, whether the eS a 
. claim was initiated. under: what. are known.as. Indian. homestead. laws ee kee 
-- or under Indian, allotment laws, it was s said, — to. the, acts, a ie 


1875 and 1884: 





“The general, allotment ‘act, 50, far, 2 as. it affects public lands, and the preceding : ce oS 
| Indian homestead. provisions, are: SO: clearly. connected: that’ they, should. be. con- cee 
‘strued in part materia: as. relating, to. the. same subject: matter. . The later. allot. Pet | 


ment act. but carries. forward. the policy. of the former. ‘enactments, to. give ‘ 
Indians a right to. secure homes upon, the public domain. | ; Pee ad 
Congress has. recognized: that allotment. claims. are. of he same. nature; ‘as 
homestead | rights. A fund: had been. provided for | assisting” Indian home- 
steaders and: carried: upon: the: ‘pooks of : ‘the ' Treasury Department under: the | 
title ““Homesteads: for: Indians,’ > and -by- the. act of: March 3; 1891 (26°. Stat., 
989, 1007); the. Secretary, of the. Interior was: authorized . cand. directed. to: apply. 


_ the balance. of. this - ‘fund. for the: employment. of allotting agents . « ‘to assist 


Indians. desiring to take. homesteads. under section 4,” of the act. of February = | 
8, 1887. . | . : cee cs | 


oy: Here Congress characterized dlaims: ander: the. pllotiient act as ‘homesteads, 
Claims. under: the: various laws relating: to Indian. homesteads. may. with: equal . : 

. propriety: be: character ized as’ allotments. -In fact the terms mean. substantially. - 

the same thing. so. far as. the. laws. in which, they are found. affect the 2 public: . ie 


lands and so. far. as. the interests. of the Indian claimant are concerned. 


This Department’ has. considered: ‘Indian homesteads . upon ‘practically. ‘the: oe : oe 
~- game footing as: Indian ‘allotments’ upon the: public lands. “It is’held that: the ees 
Government: is: bound: to protect. the’ rights of the. Indian. homesteader during the | ane ae ; 
trust. period, that, no’ preference. right. of:.entry is: obtained by. contest; against... ae ee a 
an Indian. homestead. and. a: relinquishment of an Indian: homestead. entry: does: Pe 
| not become effective until approved by. this Department. (Doc Jim, BELA DE ; 
. 291.) These rules. apply. also to. Indian’ allotments.” ‘The control, jurisdiction, ge A 
“ and obligations of the. Department: are’ the same’ in one: case as’ in: ‘the other. ce Oe ee 
_ -The-objects. of the laws, relating'to. Indian homesteads are the ‘same:as ange eres 
: relating to. Indian. allotments: on’ the public, lands, the status of: the. Indian* a ge 
claimant is the same under both classes. of laws, the duties: and obligations Of a Sey. 
the Government are the same. Both the legislative and. the, executive branches es, 
Ok the ‘Government: have ‘recognized: these. similarities of ‘purpose in the > Lary ee cee 
i standing of claimants thereunder, ‘and: obligations’ of the ‘Government.’ en 


The act: of June 25, 1910. (36 Stat., , 855), authorizing the Soeretaie he 

or of the Interior. to datetmiing the heirs of deceased Indians, “provides ee 

ae that: when | any Indian to whom an allotment of land has bean made, — wee 

OF may herefater ‘be: made, dies ‘before the expiration ‘of. the trust. 00 

period: and before the issuance: of a fee simple Patent,” ‘a ete. | In an ee 
ee --115594°—vor, 419-87 poe 
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SF eaaias = the Solicitor for this Department ane Dacha 22, 1917, ; - 
A athe: ‘matter of determining theheirs to: the estate of ‘Ann: Tellop: pet 


* Towtux; a Yakima Indian, which consisted of an Indian’ homestead — a 


oo under the: act of 1884, it was held, after referring to the act of 1910, = ; 


eon By the express, tent of. this’ act the Department’s jurisdiction to 
determine the heirs of deceased Indians continues until legal title = 


oe passes: from the United States. by: the i issuance of final or fee: patent. — bah 


er ue - The act is equally applicable to both Indian homesteaders and’ Indian | i 
Uae allottees to whom trust patents. have. been: issued”. ae | - 


“It was'said in the case of Robinson 2. Steele” (187 Poe: : 845, 5. 848), | 


a) after. discussing the acts: of 1875 and 1884 and 3 numerous , decisions ee . 
aera _— thereunder: ae | ee eee ee ee ee 


That. Congress has ample power to. extend the pertod of limitation upon. ‘the: fa, 


nat. power of alienation ‘of Indian homesteads‘ between the time of’ ‘the making’ of. ees 
ts “othe? original entry by’ a ‘daimant and’ the time Of the perfection of. his ‘title by | 


oe making final proof is: ‘settled by the decisions of the federal courts. " United 
o> States vo, Allen; 179 Fed. 18, 108 C..C. ‘ALL: United States Ve ‘Hemmer: (D. GY 


195 Fed. 790; Tiger 0 Western ; Investment Co: 221 v. 'S. 286, 81 L Sup. Ot. 578, 


| 6B Le Ba 738. 


m ot was aeae contended i in. the Obihomat case of United § States 
v. Allen, supra, “that after allotments had: been- made subject to a 
specific limitation: the Government ° was without: power to enlarge the 


- period | of that limitation; ‘that the Indian obtained a vested right. to 


his allotment, subj ect cal to the restriction which was imposed 1 upon 
it at:the time the allotment. was made, and: that. to. enlarge the period 
ofthe ‘restriction’ would be'an impairment of. his vested rights, in 


ne violation ‘of: the’ 14th: ‘amendment. to the Constitution. ” But: the . 


poe a court. held “: SO. long as ‘the lands were. held by the Indian allottee, a 


or by-an. ‘Indian. who. claimed under him ‘by inheritance, we do not 


| ~ think: this. contention : ‘ls. sound. The. grant: of. citizenship tothe — 


‘Indian did not destroy: the right of the F ederal Government to regu-- © : 
~ Jate’ and restrict his use of ‘these lands. ‘Though a citizen of the. 


United’ States, he did not céase to be an Indian, and both he and his. 

_ ‘property. remained subject to the National Government. Congress. 
eee ate has. from. time to.time. asserted this authority,. and. to hold. that its =... 
enactments in. that respect are: unconstitutional would be disastrous 

_ «to the Indians’ and. would probably still: further confuse the allready: ee 


coe , | complicated title'to lands in Oklahoma.” ey: ce 
The case of Seaples w. Card (246 Fed. BOL), i is cited 3 in n support oe 
ie the brief. It is-not regarded, however, as. necessarily. controlling ce a 


- : . © ~ here. The question of the extension of. the trust period. on ‘Indian 2 _ 
oe homesteads. wag not, involved in that. case, nor is. the question. of the 
— ~ eancellation, of Indian homestead. patents involved here. ~The court: ae 


; << — : merely held that the act of May 8, 1906 (34 Stat. , 182) ss ‘amendatory of 
np agtie ee section 6. of the act, of February, 8, , 1887, | while suthorizing t the, See. nary 











ae eae 


staat rétary of thie. Tatarioi in. hig diseestion: to issue. fee patente t to Taian: 
a ~~ homesteaders under the latter act, did not in terms. authorize him to 
_.  ¢ancel patents. issued under the: acts: of 1875 and 1884. The power 
_. to extend the trust: period on Indian homesteads i is a different. ‘pr Opo- | 


- sition and is by analogy. and implication, if not: directly, found in. 


oa the, act. of J une 21,1906, and: directly, in the policy of the Govern- a ee 
. 2s ment: looking. to. the benefit, and. protection of its Indian. wards so long See 
ag their property remains under its jurisdiction... 


The case of United States v. Seufert Bros. Co. (238 Fed, i 579), seg 


: - 7 ‘cited in. the brief, is not 1 In point. for the reason that an “Indian. home- 
7 stead was not ‘involved. ‘but. one made under. the regular homestead - | 
laws by an. Indian. who: had become a ‘citizen by reason of an allot- a 


: ment, on the reservation. of his tribe. The Department itself has | 


So gt et fay 


supra, ‘clearly. ape ‘Tidiene to on allstsnants have bean "made. 
as such, and. not. ‘those’ who by reason of their position. have. ‘been 
allowed to make homestead entry, as. citizens of the United States.” 
Instructions: (87 L..D., 219, 225). a | 

That the ‘Department. has template Sere over. - the ‘public. 
3 Jands until title passes has never been doubted nor denied. As stated 


in the case ‘of United. States v. Hemmer (195 Fed., 7 90), - which in- - 


volved an. entry under. the Indian. homestead act, “ Congress has. the 


power | to determine when, the guardianship which 3 is maintained. over 


Indians shall cease, ‘and may extend the period of limitation on ‘the 
alienation of. lands by an Indian at any ‘time before the 3 issuance to. 
him of final patent.” 

The Department ve trented Indian homesteads upon x peaoticatly.” 
‘the : same footing as. ‘Indian. allotments, and as therefore’ equally 


the purposes, of part materta laws, the condition and. standing of the 


ie Indians, and the obligations of the Government. - The courts have 


: invariably declined to disregard. or overrule the construction piped 


pe Mas : upon, statutes by. the Executive Departments charged with their ad-— 
_ ministration ‘ “except for cogent. reasons. and unless it: is. ‘ear: that 


M such. ‘construction. is erroneous” Le (United States Om ‘di ohiiston, 124 


ae “We Ss 936, 958), ‘OF,. « ‘unless a ‘different one is plainly ‘require ‘ed ” Mi 
a (Hawley. wD Diller, 178 UT... S., 476, 488). The Supreme Court, in’ 
_ speaking ofa long- continued practice of this Department, said: « Tis 

ae, (Congress) silence > was acquiescence. : ‘Tts: acquiescence was equivalent — 
ao “2 f0 consent: ‘to continue the practice ‘until the power was revoked | By 


~-gome- ‘subsequent action by” Congress.” a _ United States: w “Midwest _ 


ee Co, (236 U. 8., 459, 481). 


_ The decision of the Commissioner of the General Land Office herein 


= oS i 
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Zz coming: within the purview ‘of the act of June. ‘ON, 1906, considering Coe 
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_ ASH PEAK MINING COMPANY. 
Decided October 1, 1920. a - 7 alban . 


Minne (Ciara Srre.. 


ee ‘The sinking of wells and. the construction of substantial improvements for the 
| conveyance. and- utilization of water therefrom ° in the operation. of a lode 
-elaim are such: use as. will: Justify t ca allowance. of. oe of: the land: as a. a 


mill site. 


Vocmnsana, Fi inst ‘Assistant Bestobdjs- 2 | | 
This i is an appeal from the decision of the Commie toner of ihe os hg 
| Genaral’ ‘Land Office of March 20, 1919, requiring the Ash’ Peak _ 


a ee 


Mining Company to make a further showing of valuable minerals a” 
on its Great Eastern, Commerce, Fraction, Summit, and ‘Homestead — a 


2 lode claims, and of use and occupancy of its Commerce and Summit = 


ae mill sites (Survey 3076,. A. & B:), in Sees, 2, 3, 10, and 11, T, 8-823. co) 


RK. 80 EB, G. & S. RB. M.,, in the. Phoenix, Arizona, Jand district, i 
embraced 3 in its mineral entry 089798. aa . 
‘Final certificate issued on the wineral application, Soptenibex’ 2, . 

1918. ‘On November 13, 1919, a mineral examiner reported. favorably 
on all the lode claims, and reported as to the mill sites that on each: 
of them wells had been’ sunk and substantial improvements for 

utilizing | their waters constructed, but on one the improvements had — 


a been. destroyed by. flood. and. not yet replaced ; n and that. said waters, 


which were conveyed. by” pipes to the lode claims, were essential to 
the operation of the mines. The application was | scordingly clear 
listed, April 30, 1920. . | | 
‘Said previous, docinion. of the ‘Cchmieicuee. however, still stands | 
for. review, upon said appeal therefrom,in. this Department. With: 
said.appeal, the. applicant submitted | affidavit. as to the mineraliza- 
tion of the lode claims and the lar ‘ge shipments of valuable ore théere- 


from, which the Department. finds to be sufficient ; and submitted Be Ss 
brief. (supported , by an affidavit) . setting - forth the: use ‘to. which 


Pe the mill sites are devoted and the improvements made thereon, From — - 


this” it appears. that during” the. past eighteen yea rs. the. ‘applicant: ee 


ma - has expended more than $4 000 in constructing a pipe ‘line. from. the 3 . 
-.. mall sites to. the mine. (at miles distant therefrom) in sinking twoe 


: 7 : wells . on the mill sites, tunneling into solid. rock for. the’ purpose or 


age ‘increasing the water supply, in erecting. a house on one of the mill a oe 


sites for the occupancy of its employees, andi in installing a pimping a a7 
.. plant: at the mine; that the water developed by said wells is used in be 


nae operating the. mine, and water essential therefor is obtainable | from * Z - 


7 no other source except at-a cost. which is. prohibitive. 


The Commissioner’ ¢ decision holds, on. the: oe the sm . 
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| - palin that ‘the obtaining of water from. a ae sites oe use. ee 
at: the :mine-is not: such a use or occupancy thereof. for mining pur- 


_ poses as is Sie ck by the Ss law (section. 2330 Mevised . 


c. Statutes). 
ae The ear Ss mecainne ‘appears: to. the Depacenant 4 to. ‘dcaw 


too narrowly the lines: within. which a mill-site claim must be found ee 
~_.. to be used for mining purposes to. meet the terms and spirit of said. 
statute. It was held in the Lennig case, supra, that the mill, site 


os i  eould ‘not’ be patented because ‘the claim of its use in connection ~ Oe 


_ with the mine was merely the use of a water right within its limits ==> 

for the supplying of water to the mill-site claimant’s. neighboring eee 

; ‘mine—not the use of the land. itself as. distinguished from, the use 

of the.-water. ight. situated, thereon. This rule. was: ‘followed. i ee 

Cyprus Mill Site (6 Ly D., , 706) , and.in Two Sisters Lode.and Mill = 

Site (7 L. D., 557), as. well as in Iron King Mine and Mill Site. (9. 0. 2 
~ LL. D., 201), ‘: where the use shown was in taking of water from a-creek - 


oan er 


flowing through the mill site, ‘w 
~ thereon, and the conveying of it thence by pipe to a smelter reservoir — 
elsewhere, which smelter was presumably used for the reduction of _ 


ith the aid of improvements buile .-<. es 


| the product « of the: applicant's ‘lode. claim . embraced in. the same 7 = a : 


application. © A as ree se 
But these ¢ cases. ‘and particularly the Topiee case, supra, are. wie 
- ‘tinguished i in the later case of Sierra Grande Mining Co. ». Crawford 


c (11 L. D., 388), and Gold Springs and. Denver City | Milt Site (13 we 


— 7 . L. D., Lt 7), upon the ground that in the later cases the water obtained aun 


en the mill site,. which was essential to the operation | ‘of the appli- — 


“cant’s mine, was. obtained by meatis of improvements erected on the’... of 
~~ land, which’ was: ‘also indispensable as a. site for contemplated reduc- i Bes 


3 “tion works.” ‘The principle of ‘these later cases was. affirmed 3 in nats 
faction Extension Mill Site (14 L. D., 1 By. HO Ee ta 


hee. The Sierra Grande. case, supra, is decisive of the’ one ‘at par. “The ie ee 
eee * distinction is clear. ‘In the: Lennig: case, supra, acquisition ofthe . oes 
land claimed as the mill site was not essential to the utilization ofthe 2 254. 


ae ; 2 water right acquired within its limits ‘and no other use of the land in a as : a 
—-. eonnection with ‘mnining,. or substantial improvement thereof; was 


. “shown, and in the Iron. King Mine and Mill Site, “supra, the taking 


s Boi water from the mill-site claim’ and its conveyance from. thence to'a Sa. 


oe “smelter apparently not. in the. applicant’s mining. claim: were held to oe 


_. be.too remote to rank as its use in connection. with the mining opera-_ - | 
be tions, while 3 in the case at bar, the water. is obtained by the sinking ee 


x 2-0 wells. on the mill- site areas, in itself a substantial and permanent es oe 


- improvement: thereof (not- to mention the other improvements’ a ae 
said mill. sites), and it is conveyed thence to the mining. claims: for on — ra 


7 use, directly i in. 1 their pperatach, to which iti is essential, 
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= mill: sites." 


“The ‘Cothmissionsr’ Ss: ee is, , therefore, averse, aud: ine thie 2 ee 


: shen of other objection: a will: issue: ‘for: said claims and | 
WHER SuANNEETE, 
“Decided October 16, 1920. 


; : Leasivo Aor: oF. ‘Femavany 25) 1920-—-KNown @povootcar Seauorone—Pnos- ig! 
‘ PECTING PERMIT. a ae ea 


Land ‘designated by. dha ‘Geological Survey, vader ‘the. ‘supervision . ae ‘the - ‘, 


2 Secretary. of. the Interior, as within the known geological. structure of a 


Bris 2 producing oil or gas field, is not subject to a prospecting permit under: ‘the - 
we _ provisions of section 13 ‘of the act. of February: 25.1920, nor to a lease under 
>" seetion 14 thereof, even though such Best ena tion be not made until: after pte 4 


"a claim to so prospect has been duly. initiated.. 


hea 2 Known GEOLOGICAL. STRUCTURE—ACCURACY, OF. BOUNDARIES, 


A party seeking to question the accuracy: of the. boundaries of ‘the. “known: oa 


geological . structure of a. producing; oil or gas field may. file. in the Depart- ee 


a ment an affidavit containing allegations of definite and ‘specific geological 
facts which, if true, would: tend to show ‘such: boundaries to’ be ‘outside the - 
geological structure, and such. showing: will be considered: with:'a view 

to the reestablishment of the boundaries to accord with the true situation ; 


but until the designation by. the Geological Survey of a tract as. within such ; : 7 8) 
nae known geological structure. shall be revoked. by. the ‘Secretary. of the a 
Interior the same will be: observed and acted upon by the Land. 1 Department on 


7 in the administration, of the Jeasing act. 


ee Vogansane, First Assistant Secretary: | aed 
at Wilmer. J eannette has appealed from the decdion. ét the Cate ae 
sioner of the General Land Office, of aly 10, 1920, affirming the bes 


fae sane filed, ‘respectively, February 29 ra March 92, 1920, under the eee 


provisions: of the act: of. February O5, 1920 (4. ‘Stat., “437 _. for : a per: dss a 
 -mit-to prospect. for oil and gas on the SE, ay Ss. 4 NE. ft and S, 4 SW.4 ye 


‘Sec. 19, 5.4 NW. 4, W. NE: § , SW. 4, W. 4 SE. fand SE. 3 8E, 4 


; aS See. 90, S.4 3, Nw. 4,W.4 NE. cS Sec. 29, and all of Sec. 30, T. 15 N,, 
OR, 30 E,, M.P. M., Lewistown land district, Montana, for che reason —_ 


that the eee described are reported by the. United § States Geological : 


a Survey to. be within a producing oil field. 


Under date of J uly 6, 1920, the Director ‘oft the Gaba Survey” es 


- “reported: to the Cémmisisoner that the lands above described lie 

within the known geologic structure of the Cat. Creek field, as defined 

a by. the Director on April 2, 1920, and transmitted to the Commis-_ be 2 as 
sioner, under. date of April 15, 1920. ‘The Director also’ stated that. 
| since. under section 13 of the ad act of February 25, 1920, prospect- oan 


ing permits can not be granted within : a known geologic structure of oa 


a, Produce, field, it t appeared that the re in. 2 question must Suanp 
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: is sesoctod ‘and ik was on as es of said report that the action of the : | o a 


- Commissioner. complained of was taken. 


-..:In-the application it is alleged that the notice of i ‘tention to 0 opnly ee 
al tee for. a: prospecting permit was posted on the land February: 26; 2O208..0 0 ere 
In ‘the appeal the ‘correctness ‘of the Commissioner’s: ‘decision: is. eae 
a challenged: on the ground that on February 26, 1920, when: the'applit 9 
cant alleges that: he initiated. his: claim: for a permit. to prospect'the 6 


land, the area was not within a producing field; that. by :vartue: Of 

““aiéh, jnitiatory acts he secured a. preference right to a permit, condi: 
tioned only upon ‘his compliance, within thirty days’ from: the. initia-_ ees 
tion of his claim, with certain-requirements prescribed inthe act,and. 


Z that the later designation of the:land as within the’ known. geological oe a 
a structure of a. producing. field: can not ee pela Enhy held ti to. relate: ae fe oe iy 
| - as to: deprive him of that: right. © cone ee Bale ae 

~The Department is not: ‘impressed arith the soundliveas’ oF this eon, ene 
tention. Section 13 of the act authorizes the Secretary ofthe Interior 
to. grant to. any. applicant. qualified. under: the -act..a. permit:under 
which’ he is given 1 the exclusive right, for a prescribed period, to-pros- 


pect for oil or gas upon not to exceed 2,560. acres of land wherein. such - 


deposits belong to. the United States and ‘ are not within any known | : 
-. geological structure of a. producing oil. or. gas. field. The: sole. purpose an 


of such a permit is to induce the person to whom itis granted to go 


| upon land outside of known geological structures of producing oil 


or. gas fields and diligently explore. the same. for oil or: gas, and as a: 


reward for the discovery of oil or.gas. within the limits of the area 


covered. by. a ‘permit the permittee i is by section 14 of the act accorded 
the right to lease the lands embraced | in his. permit under far. more 


advantageous. terms than those prescribed by the; provisions: of gece! 


tion 17 of the act, ‘respecting. deposits of. oil. or gas. situated. within, a 2 


known geological structure of a producing oil or: gas. field. The: act a 
clearly does. not. ‘contemplate the granting. of a. prospecting permit — a. : | 
covering. deposits. of.oil or gas. within. the known. geological structure 
ofa producing field, even though:such a status as to the. deposits may oo. 


= have : arisen only’ during the pendency « of the application for a permit, Serene, 


- for the reason that the sole purpose of the granting of a permit—. = 


merely. the establishment of the deposits as within a known geological | a ee 
ee oe structure of a producing oil or gas: field—would and gould « no. longer. | aoe ae 
.. exist; and with the ceasing: of that. purpose would: also, end.whatever 
on reason would have otherwise. existed for: affording a: permit applicant, > oe 
“through the: granting ofa permit, an. opportunity to attempt. to secure a 


oe : . the privileges enumerated i in section 14 of the act..: aoe ee 
ae ti is also. urged: on: behalf of. appellant. that the Cominissiones erred: a 


: : | in giving conclusive effect to the designation of the land by. the Geo- ore 
logical Survey as within. the known geological structure of a produce: 5 
oe ing:6 oil field, and contended that such a designationa should not Forge: ee 
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7 celoue a an. inquiry by the Soctietary- ec petne: the status: afi any Given 


oe tract but that the question should ‘be made. subject: to determination ne fi 


: ag the result of a: hearing. It was: essential. to. the prompt and intelli- — 


gent. exercise of the authority conferred upon the Secretary by sec 


‘ : 2 ~ tion. 13 of the. act to grant. permits to. prospect. for oil and gas only ~ -e ; 
‘ upon. lands not. within any known geological structure of a producing a ‘ 
-. oil or gas field, and to make leases of: unappropriated. deposits within. - 


_ such areas as are provided for by section 17 of the act, -that. areas 


ve - within: such known. geological structures be designated, and: to that. oe 


end the Secretary was authorized by. section .32. ob the. act to! ‘pre- ee 


|  geribe 1 necessary. and proper rules: and regulations and to do. any, and 
all things necessary to carry ‘out and accomplish | the, purposes of this: 7°... 


Ba: act, also to fix and determine the boundary: lines. of any. structure, or 


a oil or gas field, for the purposes of this act.” Pursuant to said provi- . — ; 


: -sions, it is “prescribed i in section 2 of the regulations of March. 11, 1920, a : - 
- issued under the act, that: Mae! dense 2 Se, re. a 


» The: boundaries. of the seeieeieat sieactur es. of prodticing: oil or gas fields. will oh 


i 4 be determined. by: the United. States: Geological survey. ‘under the supervision’ of. y 


the. Secretary, of the Interior, and maps. or. diagrams | showing ; same will be < 


; : placed, on file in- local United States land offices. - 


-_ It. should be’ under stood that. under the. act, ‘the granting ‘of a. eee 7 ts a 
permit. for ‘oil: and gas is discretionar ‘y: with: the Secretary of the Interior, and ar oon 
any: application ' may be granted or. denied,: ‘either: | in Cade or in its entirety, pate ne 


: ae the. facts may be deemed. to: warrant, 


- While, therefore, ‘the determination” ‘of: the bisinidaxies. of. “ino Bi. ce 


ae So ‘peologickl: structintes: of. producing: oil and. gas fields by the: Geo- 


 Jogical: Survey, , under the supervision ‘of the Secretary, , is not neces: 


sarily” conclusive, the ‘Department: i is not persuaded that ‘it would be ae 
~~ eonducivé to an. orderly. administration of the act that the accuracy ~~ — 


‘of the. boundaries so fixed and. detérmined, ‘should be made the sub: ge 


oo “ject of hearings. « If, however, a party in interest seeking to question . os 
the accuracy of such boundsriés shall file in the Department: ans 


affidavit, duly corroborated, containing allegations of definite and” = 


aa — specific geological facts which, iE: ‘true, would indicate: that. areas in- : | 
~~ .¢luded’ within® such: boundaries. are outside the known geological a 


- ~ structure of producing oil and gas fields, and for that'reason subject — 
to the operation of the provisions of section 13 of the act, the show- — 


| age ‘ . ing would be considered by the Secretary with a view to'a reestablish: ae 
~~. ment. of. the boundaries to accord with the true’ situation; but until 5 ta Be 


. the designation by the Survey of an ‘area as being within such. 


a’ structure shall be revoked by order of the Secretary, the same will 


| be observed and: acted upon by the Land Department 1 in the adminis- ie : 


Tee tration of the act. The Department - ‘finds nothing’ in the record in. | . 


: “the present case. that would tend to. impeach the: correctness of. the 


oe - désignation by the Seer re oo the‘ area, 1 here involved, ‘or a a = 
ae ne ak ‘portion’ thereof. pees oe Oe aon 
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“For tha: reasons 2 stnted: the decision of the Concnscoien: is s-afftemead: ae 


| oe ahs: case closed and the record remanded to the General Land. ‘Office. . = . = .. 
with instructions to cause the land:-to be: advertised for. lease. uuder. er A: 


: : the proasons of. section ne of the S leaaine act. 


oe 


BURKE ET AL. v. _ TAYLOR ET ALD Bice ei 


“Decided October 21, 1920, 


Leasive Acr oF FEBRUARY 25, 1920—Sxorron 18, | Saar 
Section 18 of the act of February 25,. 1920,. “contemplates and. “poantras.t that 


oot lease thereunder shall issue to the person, persons, or ‘corporation pos- eo oa 
. sessing: and surrendering to the. United States” the. mining title; ‘those : Z ee 
: ‘claiming under. or: through ‘such claimant or claimants: being protected: by’ =. 


Seta . the provision. therein that“ all’ leases: hereunder’ ‘shall inure ‘to the benefit. ve oe 


- of the ‘claimant and all ‘persons claiming through or aot ee him 2 by: lease, se, a aes 


~ contract, or otherwise, as their interests may “appear.” 


Vogsrsane, First Assistant Secretary: : 
June 21, 1920, Robert Taylor, nga as. Too aa owner. Pade 
mining locations’ made in-1890; ‘the: Columbine Oil Company,’ claim: 
ing as. assignee of a lessee of Taylor, and the Ohio Oil Company, 


~~ claiming as an assignee. of the said Columbine Oil Company, filed 


‘application for a relief lea se under the provisions of section 18 of the 
act of February 25, 1920 ‘(41 Stat. , 487), of the E. 4, Sec.12;'T: 89: Nu, 
Ry 79 Wa. 6th P. M, , Douglas, ‘Wyoming, land: district, call of the. 


| parties aamed: filing quitelaim deeds to: the United States. Notice ae 


of said. application was duly published for the required period.’ 


During the period of: publication of: said notice and on “August: 9 ; : 


1920, M. B. Burke and the Eclipse Oil Company, the latter. claim- 


me ing under an assignment. from ‘one J. Condit Smith, who in turn. : 


 elaimed under.-a lease: dated ‘November: 21, 1911;. of the. above- | 

i described land, ‘executed. by a person: purporting to be the attorney ie 
in fact of Robert, Taylor, filed what is denominated a protest. and an 
adverse claim against said application, charging that ‘the land: ae ae 


me question is not the. property. of the applicants. or either of them: “ 


the manner or to'the extent in the. said: application. set. forth,” and" oS 


" alleging that the protestants: are the owners and holders of a valid — 


eke. and existing’ oil and | gas. Tease of said land, arising out of and from . - | : i 


me the same. locations - as: those: under . which the | applicants. claimed; ee: 2 ne 


-. and that the leasehold rights of ‘the protestants - are. prior. and: Smee 
ee superior to any rights or interests. claimed: under’ the. placer: mining eae 
claims on the part of the applicants. The protestants, therefore, pray 
os that a- hearing. be: ordered. and that: action on the application be ae 

ae stayed 2 and suspended until such: hearing. and: further “procosdings er 


See 1 See decision ‘on motion for rehearing, page | 586, a a ee adie 
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aoe “Be! tind’ as ahall be’ sidered: by the: Land: Department; that “thé Ja casa 


tation be: rejected’ and that a lease covering the land ‘be: awarded: to | 
7 the ‘protestants under the said section 18 of the leasing act. Ce 


Upon considering the protest the Commissioner : of: ihe, ‘General’ ee 


| and. Office by decision of September 25, 1920, rejected the same’ on. | are 


the ground that matters such as those alleged. in the protest should | 


be. determined inthe courts and not. before. the. Land Department. ; sa | 
-. From this action the protestants appeal, alleging numerous errors: ~ 


in the decision complained of. 


_In instructions of the. Department. dated September 2 26, 1920, and at 


addressed to the Commissioner, it was said: 


“Section 18 of. the oil-leasing act provides. that. ‘upon. “yelinquishment to” ae oe 


| United. States. of all right, title, and. interest. claimed. “ ‘by the claimant or his © 


es : predecessor, in interest”. “ the. claimant or. his successor * shall be entitled. to a. 


lease. The section further. provides that “ ‘all. leases hereunder. shall inure. to — 
_ the benefit of the claimant. and all persons claiming. through. or. ‘under him. by | 
is lease, contract, or otherwise, as their interests may appear.” 
~ The law is construed -by the Department to contemplate and. require’ ‘that’ ‘tie: 


1wage: ‘shall issue : ‘to ‘the person,: ‘persons, | or: ‘corporation possessing and‘ ‘sur- 


| “rendering to.the United’ States. the mining. title, those. claiming. through or: ‘under 
the mining: claimant: or. claimants being Pro’ by. the. clause of, the. act. last . 
hereinbefore quoted, - eee ee : . oes : nae | 
The case at. bar i 1s. eeantrolla by ihe view fo thie ‘Departments as ex- 
pressed. i in said instructions, as the protestants are claiming through 
and under. the. mining claimant: possessing. and: surrendering to the 
- United. States. the mining title to -the area here in, question. The 
decision: appealed. from. is, accordingly. affirmed, the case. closed, and | 
_ the record returned to the General: Land Office, Dg Ga Wi cena = 


- BURKE ET AL. ¥ TAYLOR Er Al. on y REHEARING), 
ee ee esol Decided ‘Vovember: 18, 1920, 
Paswe, Berane: | 


In the above- entitled ae Robert, Taylor clajining: nda ane es : 


a sig locations made in 1890, and the Columbine Oil Company. and — 


ee ‘Oni Oil Company, claiming as: lessees, have: applied: for..a lease 


Be -saunder section 18 of the act. of February 25, 1920 (41 Stat., ABT ); for — ee 


the. K.. 4, Sec. 12, T. 39 N., R.79 W., ; Douglas, Wyoming, land: dis- Z 


trict.: Burke and the Eclipse Oil. Company protested, asserting that — 


oe they: hold: a, prior lease of the land from. eae Phas oe are. » entitled ce 


| - to. appear in.the lease, if one be granted, 


--.. «: Decision. of the First Assistant. Scone ‘of October | ol, 1990 : : 2 
ues paz L: D., 585], affirmed: the Commissioner of the General Land Office _ 


oe and dismissed the protest, holding that under the provisions of sec . 


tion 18 of the act, the lease, if issued, must issue to. the poten or. Se 


- boee anys “DECISIONS. RELATING TO: THE PUBLIC LANDS. on BRIS, . ee 


ee = persons 5 passdaied: of the. mining title te’ ‘the’ lend; at hats all: ages oo 


ee claiming through or under them: as lessees,’ under contract or‘other- 
- wise; must: settle: their: rights, either: by: agreement: or: in: the courts, toe ge 
Ca ad the so-called: inuring clause of section 18. SNE on ee 
oo After oral’ argument. and: consideration of papers filed an: n connec: om ae 
ees tion therewith, it is held: es 


1: That. the. instrument antitled: “ Oil and gas ines aeecuted by : 


~: +. Taylor to J. Condit Smith. November 21, 1911, is a lease-and nota = 
deed or its” equivalent, as contended by protestants. The title of the = 
aco instrument, the designation | of. the parties as lessor and lessee, 
ey Sips respectively, the provision for royalty, other language of the instru» 


ment, and. the actions of the parties so. ‘far as known to the Depart- — ae 
. ment, all support. this conclusion. ‘The case of Guffey : ». Smith (237 ae 


— -U.S., 101), cited, is not inconsistent with the conclusion reached, for fey 
‘ane while it is stated that a lease like the one under consideration by | thet 

court passes to the lessee “a freehold interest » it treated the parties 
ag lessor ‘and. lessee ‘and determined the case Upon ‘priority, the: come. 8 


4 troversy. being one ‘between two lessees: There is nothing in’ the. 


rae | Départment’s prior | decision nor: is it held Eere that: there 1 1s anything’ : oe 


which will preclude the determination of the interests of the several. oe 
_ persons'in this case. claiming through or under Robert Taylor inthe 


St event that. the: Department, shall: issue ou Ce a 1 Tease’ based. upon ‘ie. eee 


sae record mining title. 7 | : or ae 

ge ‘That: ponioversies! ike. thet one lat: oe are ‘to: We: datareninied ee. 
outside of. the Department is clearly shown by the. language | ‘of thé oi 
applicable statute. Section 18 provides that upon relinquishment: OLS ey 

: the right, title, and interest claimed “by the claimant or his prede- .~ . 


- cessor in interest: under the* ‘preexisting placer: mining law”: a | 


i, claimant: or his successor “ shall: be entitled to a lease: thereon.” TE fie 2 


oe a clearly appears. from this section and fromthe following section: 1 


| that: the “ claimant” is the: ‘person who located the land’ under: ‘the ay on 


_- hining laws’ or who claims under the locator or locators through: Be ae! 

hae ae deed: or equivalent. instrument. - That lessees of such person or per= ae coor 
oo) Some claiming’ under. them: through drilling contracts. or other ar- Be 
~__- yaingemients are not regarded as persons eligible to a lease from the 


- ; _ ‘United States is. shown: not only by the ieaeceee® above — ‘but ie aa oe 
er byt the so- -ealled 1 inuring clause of section 18... ae ae eae, 


“An ee s leases hereunder shall i inure to. the benefit of. the claimant and all : oe 


; . persons claiming thr ough’ or under him by: lease, contract, or "otherwise, ‘as e thett 


oa interests may appear. 


The purpose of this’ provision is é obviously to Babe thie Land) De: . 7 cee 


oe. tinea to. deal with the holder’ or holders of the ‘record’ mining rs 


__ title. He or they: must surrender and convey that title to’ the United ; a - 
: States. Those who claim through ¢ or: ‘under him. ‘are not Betogiiwel: : 


as 2s Pigey 
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| oe as) persons entitled. té a: Teace, but their (eee is: ere by the : 2 ; - 
- inuring- clause: so. that if lease ‘Issue to him, their interests may. be exon 


determined ; shy serene or. pie aoe in. the. Droper form ben SO a 


iy ~ Lea ieee 


~The motion mn for 7 reconsideration i is denied. 


os | Decided October 30, 1920: 


| a Luasmna | ‘kor. oF » FieervARY 25, 1920—Snortow 20-—PREFERENCE Rieu.” oe - 
The. act of ‘February 25; 1920, does ‘not ‘contemplate | that an ‘agricultaral.. ae, 


_ entry made after its approval shall constitute. the basis for a retro on 
_ tight to a prospecting permit under: section 20 thereof, : | EY P23 


es 7 Vocnrsaxe, First Assistaint Secretary: Be, poe rene a 
: On March. 5 and April. 1, 1920, Charles R. Haupt: filed, respectively, a Fhe 
hie original and amended applications, 044044, under. the provisions oe 


ak of: ‘section..183.of the act. of February, 25, 1920. (41 Stat., 437), for:a es Soe 


| permit to prospect.. for oil and.gas. upon the NE..4 “and: N. 4:SE.-4, — 
~ Sec. 26, T..15 N,, R. 80-E., M. P. M., Lewistown, Montana, lead dis: 


trict, ands is also: ‘asserting a. preference right. toa permit ‘to. prospect. ees ae 
on said land under the provisions of section 20 of said:act by virtueof 


_. ~ bis application 044041, filed March 5, .1920, to make an additional : 
-. homestead entry thereof, which ‘application, however, ae not been 


= passed, to entry... | 
 . By decision of Tuly. 8 1920; he Coa ioe ef ine nena cee 


a : Office found that. the area-in question had.been, on April 15,.1920, a z | 
designated, by. the Geological. Survey. as being. within the a ee 


: geologic. structure. of the. producing» Cat. Creek oil fields, . and, for. aan 


Z, that: reason, .was. not subj ect to the provisions. of section 18 of the act — Pl 


ae above. neni: -which. excludes from. the onerauen thereof all. i Jands: 


- occupying sack status. wie e 2a 5 eaunteg 
Finding it to be obvious. that 3 no > entry etl. fy been: allowed: on: 


: the above-mentioned homestead application. 044041 prior to February = 
95, 1990, the date of the act, the Commissioner held:that no preference 
1: cht * a permit could be lawfully, claimed by the applicant under 

‘section, 20 of said act, for the reason that section 12 of the regulations 
of March. 11, 1920, as amended by the circular of March. 25, issued 


“under the act [see cpu as. amended to October 29, 1920, AT L. Ds. 


re. 437];, prescribes. that, to entitle claimants under agricultural enkron: ee 


| | toa. preference. right to a. permit, the entry. must. have been made | 


“ prior to the date of the act. The claim for preference right, ‘under ave 4 
-. section 20, was s therefore rejected. 2 rom . said decision the applicant - 


a = appeals 


CF ee | _ DECISIONS RELATING. TO THE PUBLIC LANDS. * BRO oS 


The: Cartiinisstosier properly Sei orthd the sive lestion: fos a permit: i 


7 . under’ section 13’ of the act, onthe ground: thatthe land: had=been: ee 


7 designated: as: within the known geological: structure of:a producing: pes 


‘ - - oil field. : See Wilmer: J eannetite, ‘decided by the a ages * : 2 co 
Lbs 16, 1920 (47 L. D., 582). - Soap > ie 


“The appeal challenges thee correctness: of he Conimiésiotiai? S| s holds 7 


ing with regard to the claimed preference right to a prospecting ‘per-: << o 


oe mit under section 20-of the act, the appellant. contending that that sec-' : : a. : _ 


tion accords a ‘preference right to a permit, and toa lease, in case: Of 
discovery, to claimants of all “lands dona fide entered as agricultural, oor ae 
and not withdrawn or’ classified as mineral at the time of entry,” ‘and: 


contains’ no restrictions ais to entries: otherwise within the: ies an aes 


of this section: made: after the date'of the act. ae eo a ie 
* Said: amended: section 12 of: the: e egulations ¢ cited [by the Commis: Be 


_Sioner reads i in part as follows:: 


7 ee * " A preference right! to a ‘ernie is s given’ to an owner. Or entryman of e : 
the’ land: with’ a: reservation of the ‘oil deposits to the United States; ‘under the ~.. 


following. conditions: (a): The: land: tmmust have: been: withdrawn: or: classified : as: 
oil or: gas. lands ;. (Bb); entry must have. been | bone» fide. and made. prior. to. such. 
; withdrawal or classification, and prior to the. date of the act. Poe ae . 
While it -is true. that. the italicized. portion. of the. provisions 5 of : 
the circular. above. quoted is not based: upon any. specific: provision: 
to the effect that. agricultural entries relied upon. as.a basis. for a 
preference. right must be made prior to the date of the: act; it is to be 
~ observed :that said. section-20-is one of the relief, or: raniodial sections: 
(comprising sections 18 to 22, inclusive) of. the leasing. act,. which. 
_ provide: methods for. protecting. the prior equitable claims. of those. 
~ to: whom: a. preference. right to..prospecting: permits and. leases.is. 
vs thereby accorded. Said section 20° was: manifestly designed to recog-. 
“nize the equities only of. persons : who had gone upon the public 


ou domain and made agricultural entries upon the theory and under the. - 


‘at belief that they would obtain unrestricted title to their lands. This.) | 
is shown by the fact that entries of lands withdrawn or classified as 
~ mineral at. the time of entry are expressly excluded from those that 3% 
can be made : a basis for preference. rights. The language used i in this oe . 
Sy section. has been uniformly construed by. the. Department, in decisions _ fp et 


ie as: well: as regulations, as relating. only to. entries made. prior to the ae 


ee act, for the reason that such entries could. have, been. made. ence . oh 


ae a disposition. oe oil and gas deposit, in thet manner and form e tretided: oe Te 


oe is -for in sections 13, 14, and 17 of the act, occurring in lands not covered 


: a : ; 8 by agricultural claitns at the date of the act, and free from: any: -pre-. ae Re 
ees, ferred mineral. rights: that: might be: attempted: to: be: assertéd by a aa 
ee _ virtue’ of agricultural entries made after the: act; ‘that: ‘Congres. Cee 
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a Saietided: that, the: seetion’ ‘should: opsriate’ exclusively with. respect: to aan 
Re tos agricultural entries:that, antedated:the:act is also clearly indicated by. 

the’ provision .therein: that extends: its: benefits to, persons claiming) = 
under: assigned entries: only i in. éases.:“ where. assignment. was made. 


prior to J anuary: 1, 1918.27 A filer reason. for the rule-lies:in the: ; [ 
fact. thatthe. granting. of. such. prefer ences. to. those, making entries = 
~ after thé. date of the act would invite the making of speculative'agri, 


cultural: entries: ‘on. possible or. known: oil. or. gas lands. solely -or. tn ee 


primarily for the: purpose of, securing the advantageous. rights under. 


aa the: section, which Congress clearly. sought. to discountenance. . a Se 
‘The. en above pointed. out.as likely to arise by. the. adoption: of dis: Oo ae 


7 “construction of section 20, urged. in-the appeal: are. forcibly. illustrated. nu ; | 
_. in the present case, where, with full knowledge of the: policy of Con- 


7 7 -gress.as disclosed by the. act, the claimant i 1s shown by the records to 8 
have gone. upon the land March 2, 1920, and posted. a.notice:of;his 
intention to. apply for a prospecting permit under section 13. ‘of the — 


act, and. on.March 5, to. have made. simultaneous filings, in. the local . 


3. office. ofan application for such permit and an application for home-. - 


Ei stead entry of the same lands, alleging in: the homestead application: | 


_ that theland is essentially. nonmineral, but evidently having in-mind | - 
the assertion ofa preference right to a permit: under section 20 of - 


ae the'act, if for any reason: his oS to § a Presets ence cae under eis 2 


. : 18 shouldbe. rejected. — ae oa 
“For the reasons stated. the rule nonce in : piesa. 12 of ‘the ay on 


‘regulations i qs: adhered to a was: ‘properly see it the: Com- e 


ai missioner’ ‘herein: 


The decision appealed from j is s ssborainaly affirried, ther case siclosed! a 


sg and ve record returned: to pie Corimissioner £ a Bappronnst = action. aa 7 


ORY R. ROU SSEAU. 


Peete © saa - Decited October 20, 1920. 
: Practicr—Compuring. Toe, 


cay | An all. cases: where the. Ange day of ‘the statutory period. within. which, an ni det He 7 a 7 


is required to be performed, falls on Sunday or a legal holiday, such period A se gale 


; a | Shall be held to ‘include. the next following business day. 


a *Goltaeinie’ ‘DECISION | Ovirkocen. i ae | me a 
_ Departmental decision in Holman v. ‘Central Montiina Mines’ Company cm ve “ 


Le D. , 568), overruled in SO" far as in conflict, oe 


— Voamaane, First Assistant Secretara yt a ae ee ee 
~..On March 29,1990, R. R. Rousseau. filed soplication 019055, are ae 
ts the provisions Aes Rection. 13 of the act. of February 25, 1920. (41 bab. 


& ae 437 . for: a  Pormest to »-ProgpeRt for oil and, gas: upon: together: with a oe 
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| oats ots all of See: 3: rai “50. N,, R: 100. W.., ee sid oo 
~~. land district, alleging: that on: February. 25: 1990, he. es com'the: 8 
dan: émbrackd 3 in his: application his notice. of intention to o: apply: for ae 


ae & permit; within thirty. days from‘said date of posting: oe ae 
Upon: considering Rousseaw’s application: the: Commissioner: of the ee 


: - Subject: to to aby. other: ppp ue ioe: for. permit orto: other pein oe 


Petes - General Land: Office,' by. decision of. August: 2, 1920, found: that: the es 
game was in‘conflict‘as to section '3 with a ‘Similar application 011848... fee. 
a “OR Clark E. Longshore, filed March 11; 1920, based. upon a: location er 

dated: February 28, 1920. .He held that. the preferential period of = 
thirty days. following the: date of Rousseau’s location (the date of Rice 
a. posting): had: expired’ before he filed his’ application - andthat. his ee ae 

ae rights. could. therefore: date. only: from: the date. the application. Was. 8) Pe! 





filed... The application. was. accordingly: rejected. as to:the-tract de- ee 


.% scribed. because. of ‘conflict ‘with the: prior application: of Longshore, oe 


: whose rights were held to be superior to' those ‘of Rousseau: From | 

. this'action Rousseau has: appealed, alleging that his application. was 
mailed to: the: local. office March 26. fue was. received at: b that office 

March 27. ets | a a) | 

= As the Commindonsn in. . effect eae finds, ‘Rousscan’ S Hotes of 

2, intention to apply. for a permit. was. posted February 27, and that of: 


Longshore, February 28, 1920. Longshore’s application’ was filed‘ in : 


a = local office March 11, well within thirty days: after his notice.was | 
- posed, while that of "oussenn 4 is stamped ; as having been. filed. March ~ 
29, or on. the thirty-first day after posting: of his notice. 


'By the, ‘provisions. of. section 13. of said. act, the. Secretary. of, the : 


: Tnterior. 1s” authorized, under. such. mecessary and. proper rulesand. — 
| regulations. as he may prescribe, to grant'to. any applicant: qualified — 
under the act,.a prospecting permit which shall give him the exclu- . 


‘sive tight, ‘fon: a: designated | per! lod,. to prospect: for oil and gas: upon ee 
: an area’ not to exceed.:2,560 acres, AE: occupying: a certain'status. It . 
ve provides: that the: applicant shall, prior to filing his application fora... 
- permit, locate such: lands‘in a. reasonably compact: form, and'that if | 


he. shall cause a ‘monument of a certain height to be erected’ at’ a 2a abe 


~~ conspicuous place on. the land and. shall post on or: near such monu- -_ : - : es 
ment a-notice in writing containing certain recitals and. stating that’ Sea 
the. application: for permit: will be made within thirty: days after the. = 


7 date. of posting “ he shall, during the period of. thirty days: following . oo 


such marking and posting, be entitled to a Ee aauherd ee over oe 
aa ~ others toa permit for the land:so identified.” oe as 
_.- By-paragraph 5. (6): of the regulations « of March u, 1920, ‘issued ae 
ae under said act, ‘it is provided. thatev 6 Qe oe ae 


gee “> ‘The preference right will exist for 30° ‘days after the date of posting = 2 = 
“> gueh. notice, and ifino’ ‘application is‘ filed: within that time, the land: lwill bet. ee 





time. 
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| While ‘Réuséeau’s.. application, as: " dpaicated: bye the file area ee, 
i iia was not filed in the: local office until. the thirty-first day a 
after the posting of his: notice on the land included therein, it is). 
~ noted that the last day of the thirty-day period succeeding the date! 


o : of posting fell on. Sunday. and this fact gives rise to the question as : 


to: whether, in such a case, the last. day. should be included in the > 
period, or; on ‘the other: hand, excluded. therefrom and the succeed= - » 
ing. day. be included... If: stich: a Sunday i is entitled: to be excluded, _ 
’ the filing: of: Rousseau was in time ; rother wise, it was one oa out. of 7 


Tt 1s: provided in Rule 94 of Practice of the Department that— ae od 


In computing time for’ ‘service. of papers ‘under ‘these : rules. of practice, the. iB 


ee day: shall be excluded and ‘the ‘last. day: included :: Provided, That where: 


Be the last: day: is.-a.. Sunday, a. legal. holiday, or: halt’ pigeunl such time: shall 
7 inelude the. next. full business day... | ( 
‘In the case of Street a. United States. 5 (138° U. S, 299, 906) a6 is é: are 

| declared: by the Supreme, Count of the United States that aan is. < 


8 dies non and that— 3 


& See og power ‘that may be a taiied up to ‘and including a. given. day: of ae 
the month may: anacigrses when that day bapeene: to be Sunday, be exercised area 


on the succeeding day. . 


In Monroe Cattle Company v v. Becker (UTD U. 8, a, 8) it is a held i 
—to-be the general rule that—_ _ 


i, a a * when an ‘act is ‘to. be iebtprnied within a. certain: number of days, - f 


and the last day falls on Sunday, the person charged with the performance of 
the :act ‘has ‘the: following day to. cornply. with: his. obligation. ‘Endlich on- Ae 
~~ Statutes, Sec. 393; ele u. Burt; 20, “Wend. 205 5 ‘Hammond. Vv American, Life: aa 


Ins. Co. 10, Gray, 306... anal ae . 
The. above- Ha provisions 6s nid: Rule. 94 are. oe in full ace 


ord with what the Supreme. Court of the United States has held: a 


be the general. rule-in. cases where the last day of the period within. — = 


: ~~ which an act is. required. to be: performed falls on Sunday, and: the Le 
: Department i is of the opinion that the same principle should be fol: =. 


lowed. with: respect to all filings required by. statute to: be made m> ~ | 


ee the. Land. Department. within-a limited: period, viz, that. if the last oe 


day of-a statutory. period within which. a‘filing ‘is required to be - 


-. made falls.on Sunday, or a legal holiday, such aad shall; be: oo ae 
~ to-include the next following business day. 0 1» oie 
_ Applying that principle to. Rousseau’s esiciica ce is alee that es 

: the. same‘ was filed in:time,. and: his posting having: been made. prior stele 
to that of Longshore, Rousseau is clearly entitled : to be accorded. ar Bie oe 


fe 5, preference right to a permit to. prospect said land. . 


_For. the reasons. stated, Longshore’ s application a as ie the area free vs 
ere eonflict will be. rejected, andi in the. absence of other objection: Rous- 2 
ee seau’s Sapplestion allowed. a Be | 











Ine 80° far as in. conflict herewith, the decision i in the « ‘case sof £ Hole sey A 


= overriiled.. “The. decision Gocealed fiom is a “the case so closed, ens 


A and the record: 1 returned to the General Land Office. Swe 


N 0. 491 AMENDED. 
-[etreular. No. 1. ale 


| Deparment OF THE. eaoer 
: = a —  Gayeran Laxp OFFICE, 
a tg ES | Washington, D. iad 10, 1920. 
eS Reorsrans 1 ‘AND Lees OF 
Unrrep: Starrs Lanp. Orrices IN: verge os 
"Paragraphs 12, 18, and 14 of. Circular No: 491, dated J uly 1 19, 1916 


| L. D., 227, 933), which relate:to submission. of proofs ‘on: hénie- | 


. stead. claims: for. unsurveyed lands, are amended. to: read. as. follows: 


oe ‘Where’ ‘the public ‘system of surveys has net been extended over Py duly 
: located homestead. and the’ settler. ‘is ‘prepared: to. submit. proof. tliereon ‘by’ way. 
‘of commutation: or otherwise, but does not: desire: to: apply. for survey ‘at Gov=: 
ernment expense as. ‘permitted by- the act of June: 28, 1918" (40. Stat,, 682). ne. 
may have a survey. of the tract made at his own. expense by a. deputy surveyor, 
appointed by: the United’ States. surveyor general. After the ‘survey has been - 
completed and has. been. approved by. the surveyor general the latter shall for: 
ward. two cer tified copies ‘of the ‘plat and one copy. of the field. notes to the Jand 


| office for ‘the district. in which the land is. situated, 


OS g ‘Upon receipt of the plat and: field notes the renister will prepare a hotice 
. of the sétiler’s intention to. apply “for homestead. entry of the lands and patent | 


pursuant thereto. He will forward to the settler this notice, together with one 


copy. of the plat of survey and an application to. ‘enter the land, ‘both notice and. 


; - application being prepared for: the settlers: signature ; ‘also the. necessary blanks: 
; for. final-prooft testimony and such’ instructions as. may ‘pe needed for the. ‘set: 
ce  tler’s guidanée, The homesteader must post ‘the plat and. notice. on: the. claim, | 
> * He must: execute the application before. an. officer. qualified to. administer. oaths aa 
| : ae and having: an official seal ; he and two. ‘witnesses must. submit proof testimony, 
ce e before ‘such officer. He ‘should forward the ‘duly, executed | application. and. 





te any Pos ee "DECISIONS RELATING TO ‘THE PUBLIC “LANDS. a BOB Let 


ae ALASKA, HOMESTEAD PROOFS—UNSURVEYED 3D LAND—OIROULAR a 


: ‘proof: papers ‘to the ‘United States land office, and, the ‘papers. should. be accom. - a 


14): The register will” ‘thereupon - issue,. for publication, ‘notice . of. the home. 


Yast Steader’s intention. to apply. for entry and patent, designating the. newspaper’ evs 
2 er Oe general. circulation nearest the land, and arrangements. will be made for pub-— oe 
ate lication : of- the notice. in: said paper. at the entryman’ S. expense for. a period. Of 60. x 

_. days, If the newspaper be published daily, there must be 60. insertions of the ok 


+ notice; “if ‘daily except ‘Sunday, 52. insertions ; it: weekly, 9 insertions ; and Af.” 


ee semiweekly, 18 insertions: During the same period the. register. will. post a copy’ 


| ; : of the notice. in. his. office: | _ Evidence of publication. will consist of, the affidavit, a ee 
oe of ‘the publisher. : "There. ‘must also be furnished ‘the affidavit of _ the home., Pee vue 


- 115594°—vor. 411988 4, | 


: < panied by, a remittance of sufficient funds to cover original and: final entry. ae vids Fey 
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steadier showing. that the ink: and: notice. of: intention. have . been. conten on: the. 

_. land for a period of not:less. than 60. days, which period shall include: the > time 

4 Qpring: which ‘the ; publication. was running. ses at « | ns ee 
, : on Char Tareman, Commissionen, os 

| Approved: | yf . fis . 
"Admxanoa T ‘Voernsane, on a. 

ae ae First Aacicare Seoretary. %, 


ee a 
—_—- 


os neve TIME FOR FILING APPLICATIONS. FOR REPAYMENT— 3 


ACT OF DECEMBER il, 1919. 


“[Cireular No. 728.) 


- DerarrMant OF THE 2 Iwrertor, 
oo Grnerat Lanp Orricr, 
oY a: Washington, D. Ow November. 13, 1920. 
Rrowras ‘AND Rucervers, 

—Uniren States LAND. Onsieeas” ee ee ee 
ee attention is directed to ‘the act e oe ee 14, 


- 1919 (41 Stat., 366), limiting the time of filing repayment. claims oe 7 | 
ce under. the act a March 26, 1908. (35. Stat., iss to > two, lac (The oh 
7. act. of 1908. as amended, reads as follows: — a 2 ee 


» Ste, ‘4, That where purchase moneys. ‘and commissions foal under any ¥ public fe fi 


os - land: law have been. or shall hereafter be, covered. into ‘the Treasury. of. the 


~ United States under any application, to make any filing, location, selection, entry, : 


or proof, ‘such purchase moneys and commissions shall be repaid to. the person 
e who made such application, entry,. or proof, or to his legal representatives, in PP sn, ae 
= all cases where ‘such application, entry, or proof has-been or shall hereafter. be 

a rejected, and neither such applicant nor. his legal representatives: shall have. been 7 


4 guilty of any. fraud or attempted fraud: in. connection. with such application : 


Pb, Provided, That such person or his legal representatives. shall file a a. request. for Se me 


: the ‘Tepayment of ‘such purchase moneys and commissions within two years ‘from 
are the rejection of such application, entry, or. proof, ‘Or within two years. from. ‘the . 
. - passage of this act as to such applications, proofs, or. entries, as. have. been here- Se 
; tofore rejected. | 


Sec. 2, That in all cases ‘where. at. shall appear ‘to. the ‘satisfaction ‘of ane a og 


oes Secretary of the Interior that any person: has heretofore or shail hereafter make ee 
ed any. ‘payments to: the United States under the public land laws in’ excess. of the , ee 
= amount he was lawfully required: to pay ‘under such. laws, such. -eXCeSS shall be = 


repaid to. such person: or to his legal representatives :. ‘Provided, That. such. 
“person. or ‘his: legal representatives shall file a request for the repayment. of such : 


| excess within two years after the patent. has issued for. the land embraced in- - 


er such payment, or within two years from the ‘passage of this act as to. such. : 


| excess. payments. as have heretofore been: made. 


SEC. 3. That when. the Commissioner of the General Land Office shall. aseer 


: tain the: amount of any excess ‘moneys, purchase moneys, or commissions in. any. = As 


-) ease - where ‘repayment is authorized by this statute, _ the Secretary of the — 


A. Interior shall at. once certify: such amounts. to. the. Secretary of. the ‘Treasury, Eee 
- who is ‘hereby authorized and directed to make repayment of all : amounts Sod ; 
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Claims for repayment under the provisions of this act quick origi- 7 

nated prior to. its. passage must. be filed on or hefore December ee. 

: 1921. After that. date the time of filing claims for. repayment. call ae aos 

be. limited: to two years: from: rejection. of the application, entry, or 
proof; and in case of payments in excess of. lawful requirement, 


|  eertified out of any: moneys ‘not otherwise appropriated and’ sssue 1 his warrant, Se 

ae in ‘settlement: thereof. : For | a | 
_ Sze. 4. That the Secretary of the: taterion: is. 5 hereby: authorized. to: “make. gael are 
rules. and: regulations as. may be. necessary. and proper. for. the: bes of | fae Bhi 
2 ing the. provisions of this. act into full force and effect. Pe hiss? hes 


- claims. for tepayment:a must: be filed within two years from i issuance of : - 


ae patent. 


Chay Taiacax, 


| Approved: 
. ALEXANDER T. Voomsiive,. 
rs he inst Assistant Seoretary. 


rr 
‘@ 


"FEDERAL WATER POWER ACT_SECTION A, 
- Insmrvetions. . 7. 
“{Cireular No. 729, 1 


| DeparrMenn OF THE ‘Inrerror, a, 

me GENERAL Lanp OFFIcE,  _ 
: | | Washington, D,. a N ovember 20, 1920, 
| -Reorsrers 2 AND. . Recervers, . 
Unrrep SrarEs Lanp Orrices: © 


Z ommissioner. 


Section 94. of. The Federal Water. Power Act proved June 10, 0 - — 


| 1920 (41 Stat., 1063) , reads as. follows: 


SEC. 24, That: any Jands of the United. siintae ‘Ancluded in any proposed ork oe 





Be a under the provisions. of this act shall from. the date of the filing of applica-. 
: ‘tion. therefor. be. reserved. from. entry, location, ‘or. other disposal under the. laws : - oe 
-» of the United States until otherwise directed by the Commission or by Congress; 9° 
tee Notice: that ‘such’ application ‘has been “made, ‘together with the date of filing’). 
~ thereof anda: description: of the lands: of ‘the United States. affected’ thereby,. a 
oe shall be. filed. in. the local land office, for the district: in which such. lands are. . 
“located. Whenever the, Commission shall determine that the value, of any lands — 
of the United States: So applied for, or. heretofore. or hereafter reserved or. , 
: “classified. as. power sites, will not be injured or. destroyed for ‘the. purpose of: . 
‘power: development by location, entry, or selection under the public-land laws) fe 
the Secretary ofthe Interior, upon notice ‘of such a: determination, shall-declare:. 
ca such lands open. to. location, entry, or. selection, subject. to. and.with a: reserva-, a. - 
“. tlon-of: the right ‘of: the. United ; States. or. its. permittees: or: licensees. to-enter 
2 upon, occupy, and use any part or all of said lands necessary, in the. judgment a 
fone oF the: oes for the purpose ot this act, which i Flgtt: shall be vexpregaly: eat 
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reserved in: ‘every, patent. issied: ior: Such: neaee sds no: alain or. wight to: Gene: - 
— pensation shall accrue from the occupation. or use of any of said. lands for.said’. 
. " purposes: - The’ United: States or any licensee for any such lands’ hereunder may 
ei, enter. thereupon: for: the. ‘purposes of this act, upon payment. of: any damages. it ns 
“- . erops, buildings, or other. improvements ‘caused: thereby. to: the: owner. thereof; 
_ or upon giving a. good. and, sufficient bond to the United States. for the use and 
a3 benefit . of the owner to secure the payment of such. damages as ‘May be ‘deter-: | 
Se mined and fixed in an. -action’ brought upon ‘the bond in.a court of competent, ou a 
| Jurisdiction, ‘said pond. to-be in the form prescribed. ‘by the. Commission :. Prow. 
; wided;* “That . locations; . entries, selections, or. filings heretofore: made for lands’ : 
7 reserved. As. water- -power -sites.or in connection with -water-power : development = 
3 or. electrical transmission may. proceed to: approval or patent under and subject. o 


4. ae to the limitations and conditions in this section contained. a 


~ Action. i is being taken by this office on locations, entries, selections: 


and filings mde: ‘prior to June 10, 1920, the. date of the approval ey 2 a. 
The Federal a Power Act, in accordance with. ‘the proviso: $00 


4 said section. 


ete feebeeduent to June 10, 1920, which is wholly in conflict with lands. | | 
reserved or classified as’ ‘power sites, or covered by a Power: sper oF ghia 


. . Applications. of. any ae filed ial . ae une 10, 1920, looking | mae 
_ toward: the acquisition of title to public or reserved. lands, within, <2" 
. or in conflict. with power proje jects under this act, or which: shall have, eo 
been ¢ ‘reserved or classified: as power. ‘sites,’ will be: egogorned ae oe 
a following rules: ug ds : : 


ACTION TO BE TAKEN BY. Local OFFICERS. 7 


“A care will at once reject, subject 1: appeal: any ‘applibation: filed 4 ; ; 


a tion: under this act, except-— 


(a) A homestead application tiated upon settlement prior tg: - 


—. the reservation, classification, or filing of the power. application, and aoe 
_ accompanied by corroborated: affidavit of such’ prior settlement. | eee. 
An application of this character should be received, noted in’ penal: ae 
on your records; and transmitted to this office ae special 1 letter, for — oe 
consideration, sndthiout allowance. nee Oa , ale 
oe “(). Any. application’ which, were it not for the rebérvation: Saecte ne 
a ie or power application, would be allowable,. wherein. ain geo. 
- made, by. -way..of corroborated: affidavit, that applicant, has. acquired. eee 
-” -equitable ‘rights « -antedating ‘the:. withdrawal “Such - ‘applications. .- ee 
should’ be. received for transmission ‘to: this office, for eae a ge 


eh a . but : should not be allowed by you. 


Bein ae ‘Where. any. such application is pate abtially, in odie ‘with’ } : ae 
a lands reserved or classified | as power sites, you will allow it only: as $0.2 


. the subdivisions not in conflict. » 





ce 8. Where | any application i is. presented which conflicts with: a faite Pes 
ee ~ mission- line withdrawal of a, SED of Jand 1 orossing, the land. 2 applied. Ses 
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ae for you will; “it othetwine’ regular, allow the entry; hae will note oie upon wd : 


oe the face: of the entry papers, and: upon. your records, the’ ‘following: | ee 
Entry made: ‘subject: to conditions’ and: reservations ‘of section 24, pédérat a 


i a “Water Power Act; approved June 10, 1920, -in so ‘far as: transmission-line: PAE aa 
- drawal No. ee created. by Exécutive withdrawal. of ¢22---2210-220.--22 eee 
. = (Or, water- -power: spelen. heretofore filed under the. act. OF June 10, 1920), eee ae 


ae may. affect, same... 





A, Whangeers you. find. ita necessary fo. ae an. » application, 4 in. car- aa 


a ~~ aying out: these. instructions, you should inform: the. applicant. that esa 
> he is. at: liberty to file an application for the restoration, of such © 
: | | withdrawn. lands, ‘under. the provisions of section 24 of The’ ‘Federal ee 
fe | Water: Power. Act, but. that favorable. action upon such application . Pe ce 


>. will not. give the applicant. any preference right, or right..to. pref: an 
a, “erential. treatment: if or when the lands. are’ ‘finally. restored. . DO: x * ‘ _ : 

~~ lands will be so restored in. strict: accordance with Circular No. i) a 
3 of May 29, 1914 (438. L. D. , 24), 8 as ; modified by Cireular No. 678. 8 of | f - 


ie oy) March 31, 1990 facie L. D. » 246) 


- GEN ERAL. 


4 “Notitys alt j inquirers that Withavawh! public iands-2 are a not: sgubject 87 | 
Tease, or other: disposition, other than such as. is. ‘specifically recog- 
~ nized by. The, Federal: Water. Power. Act; that. there-is no, way, to 


ia ce acquire. preference: rights, preferential treatment, or equitable. or: 
er legal preference, ‘excepting’ where legal or’ equitable: rights" ‘were ac- 


quired. before the withdrawal of the land; and that, in all: cases ‘where. 


such: rights are. claimed, careful investigation’ as to its bona Bde ree 

— will be made. before it j is: recognized: See eee 
~ You’ will further observe that, while. the. ae of ne une 95, 4910. (36 eee WE 
“States 847 yy ‘allows, ‘motalliferous. mineral. explorations. and. applica- ee 
tions: based. thereon, the. act: of June 10, 1920, makes:no exceptions... ie 
7 _ Therefore, in: future, any. mineral. ‘application. or. location, based -- <a 


: upon. iscoverieg made: subsequent to: qn une 10, 1920, which is in: con- : nee ve 
se flict with lands reserved or classified as, PONT sites, should be erelected oe 


osha by you, subject to: appeal. » 















allowance. 








If the application: alleges "dlscaviat or’ pation, prior a the. dates? ae ; 
of the: act, it should be accompanied. by. corroborated. affidavit, attest- Pe 
ing the fact, and transmitted. — this: otlige: for: consideration, without oes 


Bes " hvppkea lions, “fo dont ae the: co: iasing, acs ot February 95. ce os = 
~.--1920 (41 Stat; ART ds embracing. lands applied. for: under The Federal. ite ee 
Water’ Power ‘Act, ‘or reserved or. classified as. power sites, should: be: 00°" 
a received. and transmitted, as heretofore, to this office. If,. “upon Wp kh 
 erenee-of such an. application for. Dera to the Commission, it ‘shall 200 
Pelle ue determine that. a ‘permit, may be. ‘gt anted. without i injury ¢ to. or destruc ee 
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ge tion. of the. i of fie jane for. ihe purpose oe power development, tae 

. “the application. will be considered and acted oper in. accordance with Co | 
. + section 2, Circular No. 672.(47 L. D.,.487).. i Se oe 
Lands within:final power. permits under ihe act of February. 45, nade 


: 1901 (31-Stat., 7 90), or transmission-line permits or approved rights ae 


of: way, whether under said act of F ebruary 15, 1901, or. the-act’ of. ees 


oe March 4, 1911 (36 Stat.. , 1253), are deemed “ classified as valuable for - : 

: “power purposes,” and, whether: withdrawn as. power-site ‘reserves or - ~~ 

not, occupy the status oF withdrawn ene for the Durpoess of these ce: 

: regulations. ie A i | Hae 

7 Bag et eet M. ieee 7 

| Aeting ¢ Commissioner, a 

| Approved: | we . | : te hig te 
| Aupxanver T. Voonisano, 

| oe Secretary. 


ROBERT A. WILLIAMS, | 
Decided. November 29, 1920. ae | 


‘Swamp Lanps—Mrnnnsora DRAINAGE Law—Acr or May 20, 1908, 
A homestead entryman. in the State of Minnesota: who has. continued to comply , 


with the law as to residence, improvements, and cultivation. may . discharge Se os 


“his obligations. to the State under the act of May 20, 1908, and accomplish . : 
_ redemption. after the lapse of the statutory period; by. becoming subrogated 
to the rights of the purchaser or holder of the tax sales certificates. 2 


. “ Seaace Fi irst Assistant Secretary :- 


- Robert. A. Williams has appealed froma decision: of the. Rees - 
“sioner of the General. Land. Office, dated June 5, 1920, refusing 
reinstatement of his homestead entry which had béen canoaled: May 
1, 1920, and canceling the final certificate issued thereon. 1 April 28, ee 
1920, 2 ae aie 
Tt appears that. ‘Williams: aads enitty Februaiy 9 9, “1918, foe the 


= ee ue 3 NW. 3, Sec. 30, T. 161 N., R. 33 W., 5th P. M., ‘Crookston; Min- . : 
-. “nesota, land district, subject: to the provisions. oF the act of May 


20,1908 (35 Stat. 169), extending the Minnesota drainage laws over 


eee ‘public lands within the State and rendering said lands liable to sale - : | < 


ee / for the nonpayment of drainage charges and assessments. . It further a 
appears that the land in question was sold at a tax sale May 10,1915, 


~ for delinquent drainage charges : for the year 1918, and ‘was bid in by. ee ; _ 
A. G. Patton. ‘Theland was again sold May 12, 1919, for delinquent _ | - 


ce charges for the year 1917, and bid in for the State. sea! 


J "In December, 1919, Fritz A. ‘Watterberg, presented an apples : 
tion | to make’ entry for the tract “above. described and other eae te 
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i embracing. about: 600:: acres: in. all; ander ieedou: 6 of fe act ee May he - ; 
90,1908, : SUPTAL . In. support - or his application. for, the 80..acres 


7 “here! involved he. filed: certificates of tax judgment. sale. numbers") | 


os 11832 and: 11833 for the bees 1918, covering; respectively, the NE. 4. a Vo 
| NW. eg and. SE. tNW. 4 of said. ao 80, which certificates had. been. Ere: 
& purchased, by: end duly assibned to Watterberg... He also submitted = 


i ‘redemption: certificates and. receipts showing payment: of the ‘delin-» - 


_ - -quent; charges for. the. years 1915. and.1916, and a: certificate by the 
—* --eounty auditor. to the effect, that: expiration. notice. had issued. upon oe 
‘the tax certificates : above mentioned: in. accordance. with: the Minne- > a ee 


a sota laws. and. no. redemption. had been made. on 


‘ In this regard instructions of August 13; 1918 48. - D. 438), : & - 
. ‘relating: ‘to proceedings after expiraon of the period of redemption, ia 


oe as follows: 


The. certificate of. thie éounty ‘auditor’ under his official seal, after. the -expira- 


~ tion of the sixty- -day period mentioned above, that: the. entryman has-been; duly ae ees a 


oo notified, in accordance with the laws of the State.of Minnesota, of the amount == 
for. which the lands which should be. described. were sold, the amount required 

5 fO. redeem. the same, and. the. time when the redemption ‘period expires, ‘shall be. - - a 

7 deemed satisfactory. evidence that proper service of notice was: made, ‘and ‘upon | a — 


receipt, of such. certificate in your office, you. will cancel the entry upon the” = 


; : i records. of your office, as of the date of such: receipt. ‘Note the fact. of such can- 7 &, 
a : _cellation upon: the, certificate. of the auditor over the register’ s signature,. vefer- 2° 0 2. 


"ying in each. case to this letter ‘as authority therefor, note the serial number of = 
rye the entry. on each certificate and forward said certificate with your monthly oe Oe 
2. FeSO. Ca ae a 


- 3 On J anuary 96, 1990, Williams filed: notes of intention: to eed - oe 
Ss ~ final three-year prose in ‘support of his. entry before the United States — — 
| "-_ commissioner at Warroad, March 10, 1920, and proof was-submitted 


as advertised. Shortly after filing notice. oe intention to submit. final, oo : 


i . - proof. Williams also filed a protest against the allowance of Watter- ee - = 
ao berg?s. application as to the 80 acres embraced i in his homestead entry, ee 
a attacking the validity of the auditor’s: S. notice of ‘expiragion’ and oe 


oe ? Ce ‘urging his. equities in. the matter.. 


In support of his. protest, ‘Williams filed a onohonied affidavit ; 


e “stating that he was a widower with four children. andanaged mother 
dependent upon him. for support, his wife having died after they = 


ae ~ moved. onto the land i in question; that such residence was established _ | 


. ae “Marek 4, 1915, and that he had. maintained his home thereon continu- : + ae 
ously since, having. no other place of residence; that he had made — 


valuable improvements consisting of dwelling. house 12 by 28 feet, ae 
-. log-barn 16 by 28 feet, with a haymow 12 by. 28 feet, a “curbed. ee 


: well, 300: rods of: fencitig, and ‘11 acres" cleared and crubbed and | 


- i. under’ cultivation, worth about. $7 50,. cand that he owned’ ‘some. ; : Ss, : 
ae _poultry : and several head of live stock; ‘that he. applied to make final = 


oe progts in. : September, 1918, before: the United States commissioner at | ee | | 
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: “Bhudette: -Miurissota: but’ did: not submit proof as. Saterded “show * oe 


sof his temporaty abecnee: and employment.in North: Dakota earning. - oe 


-“imoney for the support. of himself ‘and: family; that. he was. advised | 


Jo by: the commissioner at Baudette that -he could: “postpone the’sub- 


. mission of proof: to a‘later date; that about the time: he: applied to 
“make final proof he wrote to the county. auditor of Beltrami: County, oo 


“asking for a statement as to the taxes assessed against the: land, and 


his letter: was: returned with a brief ‘notation atthe foot to -the effect _ oe by 


‘that there were none; that he was: advised and believed that-his: entry ae 


 s -_ Was not subject to forfeiture while he continued to reside on the land an io 
and make it his home, provided. he made. proof in. support: thereof: * 


i. within the time provided by- law, which he desired ‘to, do,:-and. that. | 


“he was ready and walling’ to pay all. delinquent: taxes if, f permitted to ae 8 
make proof, — ede 
gue Be . Considering: this: protest, under date sof March ‘ 1920, the Come ok 

: “missioner found and held. that—_ : | US gan 


* = the writing. names no. gr ounds on which he pases ‘the: protest: agaist Hae 
_ the allowance of the. application. of the said. Watterberg except that. it raises. 
: the. question of. the acceptance of the. county auditor’ S certificate 1S to” service 
of notice in connection with said application” a’ ie The. auditor's certifi- 
cate. filed ‘with. the. application of Fritz A. Watterberg appears to meet all the 
_ requir ements Set. forth in said circular, 617. This office can. not go back of. this 
: auditor's. certificate, ‘Howev er, ‘if any of the ‘things. alleged to have been done 
in the said auditor’ Ss ‘certificate were not. in fact’ done, or were not ‘legally done, 
then action ‘should ‘be brought by. Mr.. ‘Williams in the local: “Minnesota courts 
- to. set aside the service, ~The: regularity or legality of the service certified to 
ee the auditor ‘is: ‘purely a: matter for. the: State ‘courts, | eS “ted 
:If Mr. Williams desires: to test the validity. of. the auditor’ 'S. “certificate in the ; 


- 3 local courts, this office will suspend. action on the. protest of. Mr. Williams. for 


_ sixty. days. or for a longer oo on | his. | showing: that such: additional time is. 
‘ necessary. | | aes : | | ae 

- ‘Thereafter, "and. ‘subsequent to the. ‘submiasion: ‘of ‘final ae it 
- appears. Williams procured a. transfer and. assignment by Watter-. 


berg of tax certificates numbers 11832 and 11333 and a quitelaim | . | 


>. deed: relinquishing all right. and claim to the lands described therein. te 
she 3 He. also. procured and filed in. the local. office | redemption certifi- ©, 


~_ cates and reeeipts. evidencing the payment. of all delinquent charges, Ae e 


- taxes, and assessments. At the same time, Watterberg’s applica- 


oa : tion to purchase under. section 6 of the. act: of. May 2 20, 1908,  SUpEO, eae 


a was withdrawn as to the-said B. 4 1 NW. 4 ts Sec. 30. 


On these facts the Cone held, by decision of May 1 1920, : 


ae under the. law. of the State: of Minnesota, Williams's ane or ‘ a 


Le _ redemption had lapsed: and that his entry had ‘been. forfeited. The Se : 
entry was, accordingly, canceled. as of. February. 2, 1920, ‘the. date EG 
2 on which Watterberg filed ‘evidence that. Williams. had ‘failed’ torr 


- Fede. the land within the period allowed, by. law, the Commissioner : wh 
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ee agi that this was in » accordance with sane instructions of Angust - aaan oe 
By: dadision of Tune, 5, 1990. - the: Dovbiaican. upon’ review: ind. sees 


— Cee consideration: of the facts, refused to. ‘reinstate. the entry, me : a 


| a holding. that 


oy me Raed the law: appears to recognize m0 rights on. | thé > part « of ‘an tran 7 es 
Lg at who hax failed to redeem his land « EE Bae ROP Ba Tee ie Een Se | 


_ 7 At the same. time he cancélad’ final. certificate’ anhigh: hind: not: been . a - a 
before. him at the. time cancellation of the, “homestead ae ‘was woe 


| | | - ; directed. 


~The. Départiiont does not c concur: in. this holding.” “While it: is a ae 


~. the: statutory period of redemption had expired and the entry of ve 


Williams ° was subject to cancellation and the land to. entry by the} pur- a nee 
- chaser. or qualified: holder of the tax certificates, the law does riot, 
~ under the conditions. here’ disclosed, ‘demand an absolute and per® ; 


emptory forfeiture of the. homestead by: an entryman i in ‘possession. 
Whether expressly recognized by ‘State law or not, it. would. seem 
| that: tax: sales ‘certificates held by. one. purchasing. at. “public vendue | 
are: assignable and. the assignee succeeds. to all the rights of the'as: 
-signor in and to the ‘property: involved. ~The rights. of a certified 


holder may be transferred by quitclaim: deed (29 Northwestern, C3) pe 
Tn this’ connection, “paragraph 28° of: instructions: of April: 15, 1916, , 


under the act, of May 20, 1908, supra (45 Li ‘D., 45), 5 provides: 


; “The act makes no mention of, nor. reference. to, assignments. of drainage-tax 


" certificates’ or. rights, acquired at. any. sale: of land ‘for. nonpayment of a ‘State 


drainage assessment. -Itis held, Dower, that a Eee at a sale uray. waive : | 
his. right to. enter the land, 3 | | | | | 


‘Manifestly there i is no: absolute right of. redemption foi ee - sales’ our mu 


: ‘beyond the period. specified i in the State law, and upon failure of an’ 


| entryman of public lands. to: redeem. within this period. his entry bem 2 va - 


comes: subject’ to cancellation under the provisions of the act of May 2 sete : 
90, 1908, and instructions of August 13,°1918, supra. But the Dee 


os partuient: finds nothing in the statute inhibiting an entryman of pub- ey 4 
~ lic lands, ‘who has complied with the provisions of the homestead law, 
from discharging his obligations | to the State. and. accomplishing re- 


:  demption from tax sales, after the lapse of the statutory period, by. | | : o } as ; 
~~ purchasing: the. outstanding tax-sale certificates and. becoming sub: 
- rogated to all rights of the holder who has the sole right to enforce eo ee 


ee the lien. and: demand forfeiture. | So ges 
~The. primary: object of the Taw a ins , proosedings throughout és is. oe 


. - : to subject the public lands, within the State, to their equitable: propor- ve ee 
ye tion of the cost of ditch: ind drainage works constructed, andtobring =. 
the unpaid: charges, interest, etc., into the State or county treasury . 


o : . @) bre the sale er f delinquent lands, and, @) if bids in. for the ree i 
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for. want. of bidders, oF a: sald and. assignment: of the interest: of: the 
- State in such lands to purchasers who will pay the required. amount. 
“When: these. charges. are paid the State has no ‘longer any interest. 


Under. the facts disclosed in the case at bar,. the Department: bee se 


- lieves that Williams’s entry should be reinstated. Forfeitures are 


never. favored i in the law and the Department can not concur.in. the 


= view that a. redemption i in fact: fully accomplished i is invalid oe 
made after the statutory right had lapsed. me 
In construing the reclamation act of June 17, 1902 (32 Stat., 388), ~ 


> which contains a provision for forfeiture for failure to make the. 16s, 
quired annual. payments. of construction charges when. due, the De- ~ 


. partment. held in the case. of f Manquis J D. ‘Linsea Sine ty D, 88), Ss 
. syllabus : oo 


~The provision. in. ‘-gection 5 of the. ceclaation ack that! failure: to make. a | 


ment of any. two. annual installments when due, shall. render the. entry subject oe 


7 to cancellation, with forfeiture of all rights under the act, is not. mandatory, but 


: it rests in the: sound. discretion of the Secretary of the Interior ‘whether: the : 
 entryman in’ such’ case. may thereafter be permitted to cure his default by pay- 


“ment. of the water. charges, where he has continued to comply: ‘with the pro- 


a visions of the homestead law ;.and in. event an entry has ‘been canceled for such 


- failure, the. Secretary. may, in. the. absence. of adverse. claim, authorize. reinstate- 
_ ment ther eof with a view to permitting the entryman to cure his default. ee 
_ It is believed a. similar: construction, may. be given the. forfeiture _ 

; provision. of the act of May 20, 1908, ‘supra, | he 
‘The decision of the. Commissioner: i is sonardingly. eoreteed” end 3 in 
> the absence of other objections \ Williams’ ‘Ss entry. will be reinstated, 


“Decided Wovember 90,. 1920, = 
= _ Ppaorige—Noton--Taansisnms. a ee ee ee 
In any proceeding against an entry. on. ‘which: final certificate has issued. the 
Government : ‘dis. bound to make a ‘known. transferee a. party. thereto,, even _ 
though. notice of such. transfer has not been filea in the district land office _ 
"as provided in Rule 98 of Practice. a Patch, ae ae. 


Vooursane, First Assistant Secretary t 


—. George W. Hatch has. appealed from. a. depen of. an Commis a 
sioner of the General Land Office dated June 10, 1920, holding for: — 


| e eancellation. his homestead. entry, made March 19, 1918, for. 8. 4, Sec. 


22, , 85 N., R. 49 E., M. M., Glasgow, Montana, lend district, owith 
a. view to the reinstatement. of the homestead. entry. of Austin, ee oo 
a Belyea. for. said tract, made December 6,. (1913, and, canceled. i Septem: ao 

ber 24, 1917. a a . a 
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The entry of Belyea was, wind: quale tele: after: the fling of the ae 


- hae plat of. survey of the’ township, and final proof was submitted Janu- : i : oe 
oo vary 205-1915; final. certificate. issuing ten days. ater... Proceedings ie! es 


against the’ ate were instituted April 14,1916, on the report.of.a | 


i ‘special agent, who. charged that Belyea: had not: complied with the — A : _ 


es law as to residence. ’ Notice of. the. charge’ was sent.to:Belyea at:his ~. ee 


8 address of record, but: no. answer ‘was. filed, whereupon. the: entry: was 


| canceled. On. September. 29, 1917, J oseph EB. Lamb made homestead : ae - 7 
entry for the land, which entry. was. ‘weliniquished on. the same. ‘day: - 


oa - that the entry of Hatch ‘was made. 


Nine days after the: entry of. Hatch fo. afinwad: Carrie. Sund filed - 


ae a application. for. the ‘reinstatement: of: Belyea’ s entry, and: later 


a in Hatch filed a protest against the allowance of said application. By Pe 
~ decision dated May 29, 1918, the Commissioner of the General Land ee ee 


Office held. that as the report. of the special. agent on which the pro- es 


aie. ceedings: were. based. stated that the: land was in the ‘possession of Ae oP 


Carrie: Sund ‘as. transferee, and. -as: said: transferee. had not: been cee 
notified of. the ‘proceedings, the case should ‘be reopened: and. othe: .* oe 
transferee afforded an. opportunity. to introduce evidence in defense 
of the entry of Belyea. Testimony was submitted before.a desig- 
as Ze nated: officer near the land; Hatch: appeared. in. person. and by at- 


| 7 torney, , testified, and. cross-examined: thei witnesses called: on behalf . ‘ : : 
of the. Government: When the’ Governnient: rested, the'transferee = 


— | | moved. that. the proceedings. be dismissed... She thereafter submitted 


ae . testimony: in support of Belyea’ s entry. Upon consideration of the = 


testimony ‘of the witnesses produced by the Government, the local 


7 7 officers, by decision of. October 30, 1919, sustained the motion to dis- 7 bs ee 
miss, and without. considering any otHeE testimony, recommended =. —— 
that the adverse proceedings be dismissed and the entry reinstated. 


It appears that ‘on February 9, 1915, Belyea transferred the land; ; 


es ae ~ by warranty deed, to W. C. Rawson, whe. on June 3, 1915, transferred 


it to: Carrie Sund, the purchase price being $3500. ‘and: the: assuming 


dt — of-a. mortgage. of: $2, 000. Immediately: after purchasing the: land, = se 


_ Mrs. Sund and her. husband. established their home. thereon, built 


2 ee another. house. and barn, and increased the area. under. cultivation. er 
ae Mrs. Sund was occupying the land at the date of. Hatch’s entry. Ap- ee 
ey parently. Hatch knew that the transferee was In possession of the 
~~. land when he made the entry, ¢ as he a eee Proceedings 10s oe. 


a dispossess her. 


oo The testimony, introdticed by the, trincteres. was to the same éifeet:. oe 
as the. testimony of Belyea and his final-proof ‘witnesses: Residence a 


oh Sag established: by Belyea. about December 1, 1911, and was continu- — (se 


a ously maintained: until the date: ‘of final proof, 30 acres being e culti- : 
ee es . uated} in 1912, and t 5B acres in ces and 1914, de 7 
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ee : < The and Department having been aavieed that the fendi hed iene oe 
. iranstsined: to. and. was being occupied by Mrs. Sun d, the caincella nen 


GE Belyea’s entry without. notice to her. was erroneous. “Upon. the 


--matter’s being called to the attention of the Commissioner of the:Gen- — ee 


eral Land Office, he took the correct action—reopened the proceedings .' | a 


—  sandallowed.a hearing. | Hatch participated in the. proceedings; and 
| “it: became ee to ee issue a awe on: oe to: show Se 

. earises: i igiaiA 
“The | ee that. Mrs: Sunde did Hel file notion: or ‘hie imatiatot of: the ie Cae 


a 4 land. to her did. not relieve the Government: from ‘the ‘necessity: oft A 
oe making. her a party to the proceedings, the Land Department having ae eae 5 
— -notice..of the transfer. The Supreme Court of the United States in = 


oe | Krueger 7 Vv. United: States: (246. U.S:, 69) held; in effect, that one who 


ey seeks to make entry ofa tract of land: is: charged. arith’ motice:ofa 9 


recorded: transfer of the ‘property. Tt follows that: the ‘Government, oe 


ina. proceeding against an entry on which final certificate: has issued © 

is. bound, to make ‘ a, known tr ansferee a. party to ea adverse: pul 
ceedings. = 

The. land 7 was Hob ae A sent Be ack iene in ‘the § posses- 
gion of Mrs. Sund under the transfer from Belyea? s immediate trans- | 
-feree, and: it appearing. that. ‘Belyea. had earned: title to the Jand-and~ 

that: there was no basis in. fact. for the. adver se. broveedings, ale : 
-moust. issue under the final certificate. : Res ger ee ae 

_ The decision “appealed from i is affirmed. 


¥ pe er cg 


"LUCERO v. _ HEIRS ( oF  BRUN, 

"Decided November 90, 1920, = eage ieee ae 
| = Sores kon or Manon 8, ‘1918.. re yee ee 
Section. 5O1' of : the act of. March 8, 1918, which’ was. ‘nsicted: ‘for’ the purpose aS 


- oe - tok. enlarging . the: benefits; confer red - upon: ‘persons: in the military. or. naval | 
ae _ service in: connection with public-land. claims, ‘is ‘sufficiently: broad in | ty 6 oo0+ 
= “scope to require an affirmative: allegation that the. default was. not caused ee 

~ by employment in. the. military: or naval forces of the United States, in. Vall te 


py > eontests. against homestead entries charging’ failure of cultivation. eee aaa 


|  Voorsaxo, First. Assistant Secretary: as | Py ete 
June 12, 1914, ‘Sante Brun made homestead sine: for. Tote 3. nde n Pa ee 


See. 18; T. 33.N,, ‘R.8 W., and E. $. SE.-4, Sec..13; T..83.N., R oW., ee 


Yi N M. Pp. M.,, ‘within. the Durango, ‘Galomndo, land districts: 


“September. 24, 1919, ‘Manuel Lucero. filed contest: afidavit: pe | 


: mad entry, charging that entryman. has not cultivated said land. nor ae 


- | improved same since making the entry. October 10, (1919,. he. filed _ 7 - 
hc an application : for leave to amend so as to make the widow and une ot, 
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ane noes i of: Sainte: Brum: deceased, parties defendant: alae appli: a 
a cation was allowed ‘by the local officers. : On. October 28, 1919 sthes 60. 
as attorney: for: contestant: ‘filed’ his affidavit: for: ‘service: or noti¢e Ce dor 
contest by publiontions -Publieation. thereafter appears, to:-have been: ir Ge 
ae duly, made... | 


yes 


“March. 93, 1990, the Conmicconer of the Geneeahliand Office; oon cor ee 


Poi, consideration of. the record; dismissed the:contest for the reasons that. 8 
the affidavit of contest did not: contain the requisite nonmilitary avers eS 
oe, -ments1 nor.did the corroborating witness thereto state facts upor eich, ee atte 
oo his knowledge was based as required by Rule 8 of Practice. lene 


. » Contestant. has. appealed from said decision. He contends that: the . ce — : 
: "requirement: of a: nonmilitary or nonnaval averment, contained ‘in tees 


oe ‘act of July 28, 1917 (40° Stat., 248), has'‘no application herein: as fie ae 


merely. charges failure. of cultivation, and. his contest, is ‘not based: ae 
upon a charge of abandonment. ‘Said. act provides that no contest. 
shall be initiated on. the. ground. of abandonment, nor. allegation Of. 
. abandonment sustained. unless it shall be alleged in the affidavit: oD 
contest and proved. at the hearing that the alleged absence. from: the | | 


es land was not. due to employment i in the military « or naval service. It 


is deemed’ unnecessary to ‘determine the ‘question. thus presented as 
it is believed that the Soldiers’ and Sailors’ ‘Civil Relief Act. of. 

March 8, 1918 (40 Stat., 440, 448), which ° was enacted for tlie purpose 
of enlarging the. benefits ‘donterred upon, persons in the. military. or 
naval service in ‘connection , with ‘public- land claims: is. sufficiently. 

| broad 4 in-its: ‘scope to require an. affirmative allegation i in such a case 
as is here’ involved that the default was not: caused. by employment | 


in the military or naval forces of the United States. ae oe 
The. affidavit being. defective as indicated, service by. ‘publication. sate 


thereof confers no jurisdiction upon the. ‘Department to: hear and i 
~ ‘determine the issues presented. See Nemnich 2. Colyer (47 L. D. PD, 
The d decision : appealed from i is. affirmed, | | 


| PREFERENCE RIGHT oF ENTRY on RESTORED ‘CAREY ACT 
va LANDS. 


-[Gireular No, TLL 


| Dapareeatene OF THE 2 INTERIOR, aes 
os oe -GrnrraL Lanp OrFicr, - 
7 : _ Washington, D. oe December 10, 1980, 
|Reoroens AND > Reonrvens, : 


Oct 30, 1920, ‘the: First, Ausictant oo of ‘the Theces ap: : 


_ proved t the. following regulations, under the act. of February, 14, 1920 - 
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(4 Stati, 407); ‘providing: for oe right of Stato enteynien te oe 


. ae restored Carey Act lands. 


(1) The act: aE oe’ eden 14, 1920 (a Stat, 4 407 a > pas a = 


| as. follows: gees 


That the ‘Becrétary. of the Interior, when restoring to the public domain lends” 


. that have’ been segregated to a State under’ section 4 of ‘the Act of ‘August 16, 0.) | 


: -1894,-and the. Acts and resolutions amendatory thereof. and supplemental thereto, ed ; oe 
- ‘eommonly called the. Carey Act, is authorized, in his: discretion and under such es 
| rules. and regulations. as: he may establish to allow for. not exceeding ninety days 


_ to: any Carey Act entryman a preference right of entry under. applicable land : / 


| laws of any of such’ lands which such person had entered under and pursuant 

ee to the State laws providing for. the administration of the grant under. the: Carey a 
_ Aect:and upon which such person had. established. actual bona fide: residence. OP): 
had. made substantial and. permanent improvements: ‘Provided, That each: entry- 


Iman shall be entitled to a credit as residence. upon his. new homestead entry — 
allowed. hereunder of the time that he has peuelly lived upon the claim as a. 
bona fide resident thereof. te oe oe Snes oe 

(2) Prior’ to the ‘restoration te ae of janida’ Chetstofore: segre- 
gated under the Carey Act, you will take steps to ascertain from the 
proper » State officers whether any entries have ‘been allowed under. 
the State law for any. of the. segregated lands which are. to be re- 

stored, and if any such entries have been. allowed, the status thereof 
and action taken by the State with reference thereto. | : 7 

(3) If it is shown with: reasonable certainty, either from the re-- 
port. of the State officers or by other available information, that there 
are no entries under the State law on the basis of Sid a claim to 
| preference right: of entry might be asserted and maintained, then the 
said act of February 14, 1920, may, be disregarded i in 1 the restoration 
of the lands to entry. 
| (4). But if it appears . Pees the ion cn the State foers: or other: o 

wise that there are entries under the State law which may properly 
be the basis of preference right. under this act, in the order. restoring 


‘the lands,. you will make suitable: provision for the filing of applica- 
_ tions to enter or select by those claiming a: preference right under 
this. act, when. the. restoration is effective or during the twenty days gees 
fe preceding, according to existing practice. The period. during which — 
“) guch preference- -right. claims may be submitted may be fixed at . 
:, thirty, sixty, or ninety days following the date on which such restora- 


tion is effective, as may appear best to meet the situation presented a 


by each particular’ restoration. The order of ‘restoration should 


instruct the register. and receiver. that during such preference-right. : . ee 
i period, other applications not based on preference rights under this © 


act may be filed pursuant to the terms of the order of restoration, 
but in the case of lands covered by. an application: timely filed and 

7 claiming a ‘preference right under this act all of such other conflict- 
a ing eppuesipns will be suspended pending action on the © application 
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ne ” lahintnge a preference right under. hig? act. cand’ forthien: that. the: Co 

register’ and receiver will take no-action: on: such. -preference- right: ae 
foe applications, other than: to: give: same: a: serial. number, note their, = 
records, and. transmit such applications with report. of: status’ and) — a Ae 
ree conflicts to: your office for action on the preference- -right: claim. - | 


“ (5) Tn. case the. preference- -right claim is allowed, any mar age 


7 : 7 : applications will be rejected as to the land einbraced:3 in the allowed Je 
preference claim; in case the preference right claim is rejected, con- 


_.. flicting applications will then be disposed of the same as > if such $4) ee 


- preference-right. claim had not been filed.. 


(6) You are advised that the said act of Fobsuary 1 14, 1920, applies . . oe a 


a, snly to cases of éntries in. good faith i in compliance with the requiree = 
- ments: of the State: law, with a view to reclaiming the land and 


procuring | title pursuarit, to the provisions of the Carey: “Act; the : _ 
actdoes not: apply to cases’ ‘where persons have settled ‘on or improved ay 


_ the. segregated land; either with the approval of the State: authori- | | 
ties or otherwise, hot pursuant to the State laws or notin anticipation : 


of reclaiming thé lands and procuring ‘title under the Carey Act, 


but for the purpose of initiating some kind of a claim to the: land 
on its restoration. because: oe failure. ae the: Project or cancellation of : 


the’ segregation. 


(7) You are ‘also’ idvibed a bes act’ dose not ee toc cases Pegs 
the State entry has been. canceled. or forfeited for default on: the: 
part of the State entryman in carrying out‘his part of the contract, 
unless such default onthe part’ of the State entryman:as the rediilt 
of conditions: which culminated:in the elimination of the. lands from’. 
the project; the allowance of-a subsequent. entry for the same land. _ 
by the State would be presumptive that the.default was the fault: oe | 


sy State entryman whose entry was forfeited or canceled. . 


-.(8) You are further advised that any rights to: which : Bi gee a 
ak may be entitled under said act of February. 14, 1920; are not. affected: — So 
by Resolution No. 29-of February: 14, 1920. (41 Stat., (484), ‘giving’: oe 
_ preference rights to ex-service men, for by the terms of. the resolutions ae e 
| | rights thereunder. ip made subject to.“ prior existing valid settle- — fe. a 
ment’ rights. and.) » preference: rights coriferred by: ene ar pee 
— Jaws or équitable.c iat subject to allowance or confirmation”;: = 
-.  pights:under this act. ‘of February 14, 1920, are. considered | to: be eee 
ee within the class described by the es quoted: % ; te 


89) Applications: to: enter: or select under applicable publican: ae on ~~ 
oe laws 3 in the exercise of the preference rights granted by this:actiof. 


February: 14, 1920, willbe considered and adjudicated the same'as 
~. other: sjpplications: "ander such laws, except as otherwise provided’'in..- 9 =. 
the act of February 14, 1920; that is to say, ‘each. applicant. mustibe. 
aes qualified under the ae ander which: he seeks to-make entry or. selec=" wks a ee 
ae Hons and, he 1 must. fully comply with such law in. order to. secure e ee 


8G a = resident, thereof.” Br 
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ee | “ ok with the: single exception that one. wihg exercises his: pietant: eS : aie 
ence ‘right. by : making entry under the homestead law: “shall’be 


entitled to a credit, as residence upon his new homestead entry allowed i 


hereunder, of the time. he has oe lived ee the claim « asa. A bona. a 
Coax x Tavtaean eo 
_ DELFINO CORDOVA AND JAMES 3 R ‘WILSON. 


"Decided December 1, 1920, 


“ ‘Pricrion—Smnvion—RUEEs, a0 AND. 48. 


“Where an appeal. is taken. from a: ‘decision. eeyeseie a an. nvapolicntion ie ance of a 
_ conflict with a. subsisting entry, it will. not be. considered. unless, duly servec. 


| Commissioner. eae 


7; ~*~ on the adverse claimant. of record as provided. in. Rules 47 and 48 of | Sante 
oh ‘Practice. | | | ae 


7 Voceisans, First ‘Assistant Secretary: a die Mee as 
Delfino. Cordova has. appealed from a dorigign of ine Conmieenen | 
of the General Land Office dated June 26, 1920, holding his home- 
stead entry for: cancellation because of. conflict. with the, preference- 
right. application. of James .R. Wilson, made winder section 8:of the © 
stock-raising homestead law of December 29, 1916. (39° Stat., 862)... 
“The case’-is this: Cordova in 1901-made ‘homestead: entry under — 
3 section 9289, Revised Statutes, for the SE. 4, Sec. 9,:T. 81.N.,.R. 27 
~ Bs N. M.. Pp, ‘M., Clayton land district, New Moxico,, and. ihade. an 
idaitional: entry andar’ the. ee homestead Aoty ey 28, a 
_ for the NE. 4, said Sec. 9. aes 
“February 28, 1917, James’ R ‘Wilson. rate shenedowt! nity: tox . 
the: NE. $ NE. 4, Sec. 9, N. 4.NW. 4 and NW. 4 NE. 4, Sec..10, and — 
SW. 4 SE. 4, Seo. 38, a 84, S., i 60. Ws 6th P.. M, ‘Pueblo o land 


are district, Colorado, - a 
: March: 30, 1917, Oérdéva. filed : a. ence a Seer aaa ae wr 
dives application: (082612) for.an additional entry under the first: proviso _ 
— to section 3 of the: stock-raising law, covering the S. 4, Sec. 4, Ti 84S 


he ; R. 60°'W..; 6th Pp, M., Pueblo. land. district; Colorado, these lands being 
situated just north of the:Colorado-New Mexico boundary: and within =. 
90 miles of the applicant’s. original: entry in: New. Mexico. This ee 


< ; application was suspended pending designation. of the lands... ee -f 
September 17, 1918, Wilson filed-an application (037 506). to make _ 


Cee additional. entry. “anider: the: stock-raising homestead law for the _ “s 
—. gaid S. 4, Sec. 4, T. 848., BR. 60 W., sp hick tract. — his. — ta 
a AMEE. ‘This application was Likewise enapenden: ee ee 
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“AL ‘af: ane. above-described. lands in .Colorado. and New. ee 


oan pFcig classified. September 27, 1918, as. stock-raising. lands,. the. desig- - ee 


7 nation being effective Octaber: 15, 1918, and manifestly Wilson had a- ne a : 
preference right of additional entry as to the lands contiguous. to his - gos 


on _ original entry for.a period of ninety days thereafter under the provi- . _ 


ae sions of section. 8 of. the act, his right, relating back in. 1 point, of time : i 
2 to the date of his: original éntry (47 LD: 150). wee. ee 
The local: officers, | however, ‘apparently. prerloolae. ‘this, ings ; z ne 


2 - allowed: Cordova’s. application. February : 1, 1919, and. thereupon . Ter ee 


jected. that of Wilson, because of conflict. ‘February. 13, 1919, Wilson es ee 


- appéaled: to. the ‘Commissioner’ and. upon. consideration of the: facts oo 
“the. Commissioner under. date. of. February : q, 1920, laid.a. rule. ‘upon ee oe 


— Cordova to show. cause why. his entry. should nol be canceled because oa ke 
of the preference right accorded Wilson. by the statute... Sate 

| Cordova responded to. ‘this. rule, s saying that. although. Wilson. ae ae 
of the existence of his’ claim he was not. served with a copy, of. his 


appeal from. the action of the local. officers rejecting his application, * 
and that he had no notice of any claim. or. application. filed. or made 


or by. Wilson’ until sometime in October or: ‘November, 1919; that in the 
» meantime-he. had: placed. valuable improvements upon ‘he land worth , 
approximately. $2,000, had established residence: ‘thereon. and. -other-. > 


wise prepared himself for a full. compliance with ‘the Jaw under mt ee 


-. which he made. his entry. | 
In. opposition to: this aoe Wilaon stated: ‘hae ie was Sanden no en 


obligation to serve: ‘Cordova -with a COpy.: of his appeal. from. the 


. erroneous, action of. the local: officers, and. although unfortunate. it. 


was no concern of his that. the register and. receiver had. accepted ; 
Cordova’s application | and: notified him of the. allowance of his 


“entry. He denied that. Cordova’ s. improvements were “worth $2, 000, eae ce 
asserting that they were not. worth more than $500, and that a large eae 
‘part of them was put upon the land after Cordova had notice ofthis =, 
“prior and better claim; that he had: discussed the matter with Cor- oe 
- ‘dova late i in: August, 1919, interrogating ‘him as to his purpose in: put- erty : : 
ting improvements upon the land: in the face of his ‘(Wilson’ Ss) claim; — ies 


that this conversation was the continuance of.a prior discussion.dur- ° 


; ing which his claim was fully made. known to Cordova, and at. which — a 
‘time the only. improvements upon the land were about one mile of = > 


wire fence; that. thereafter . Cordova began. the: ‘construction: ofan 
os adobe ioe but upon. further: notice being given: him: work on. this: 0 7) 
a structure was abandoned and a frame. shanty erected in its stead. = 
Pai a : He produced the affidavit. of one P. V. Pitt, who. stated. that he was Pa ee 
present and overheard the conversation between Wilson and Gor- 
s eae - dova.i in August, 1919, at which time Cordova was told that whatever i wt 
improvements were placed upon the land were made at his. peril and oe 


eo ee subject: to.the risk of being compelled to: remove or Tose, them. 
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oe By h his’ decision of June 26, 1920, ‘the iCopaeaoney held that che | 
a showing made by Cordova was not sufficient to. defeat Wilson’: S 


ae preference right under section 8 of the sett, and his entry” was — a 


_ accordingly held for cancellation. Lg ae 

_ ~The case is before the Department. upon opal from that dee: hes 
: sion, Cordova contending that the Commissioner erred in holding ie 
in effect that notwithstanding he was an adverse claimant of record oo 


. he: was not entitled to notice of Wilson’s appeal from the action of... - 
i iy the local officers: rejecting his. application to enter; that it was error. 
ieee, LO: hold in ‘effect, that Cordova:had no equities deserving of considéra- 


ae ‘tion and error not to hold under the facts disclosed that Wilson is. . 
feet estopped from. asserting” his claim to the land in controversy. 


‘Cordova’ s contention ‘that, as: an: adverse claimant of record, he. a 


| ere entitled to notice of. ‘Wilson’s appeal | is. well founded ‘and. the ees 


_ Commissioner’ erred in ‘considering said appeal’ in. the: absence: of 


. -_ proof of: service ‘thereof, as required by the Rules. 


“There ‘is* some’ apparent shadow ‘of: ambiguity. ner ers de 
| practice in ‘this. regard inasmuch as Rules 64 and 65 of Practice 
relating to appeals from decisions rejecting. applications to enter. 
public lands do not specifically state that such service shall be made, . 
~and since the practice has not been ‘uniform at all times and appears 
now to be somewhat clothed in doubt and misunderstanding, it seems. - 
appropriate to refer to some of the. Cees and modifications that 


| have been made therein. 


| Tn the revision of Rules iaiseonad August. 138, 1885 (4 L. D., 45), — 
7 Rule 70. provides: “Rules 43.to 48, inclusive, ad Rule 93 are ap- ~ 
plicable to all appeals from the deciéiona’ or the register and: re- 
célver.’ ‘This Rule was amended October 26, (1885 Gi L. D. 224), 
so as to read: ori | “i 

Rules 42 and 48, inclusive, ‘and. Rule 98, are ‘not ¢ appleable to appeals from | 
decisions rejecting applications to enter public lands, ian - | 
The amended Rule, however, was not uniformly ppeorved: (¢ See. 
— oL, D., 264; 10 L. D., 408; 11 L. D., 375; ibid., 621; 13 L. D., 392; 
ui D., 658. a This. edie of practice : was. called to the attention. - 


ag of: Sccrebary ‘Hoke Smith, who held. under date of September Oe. ae 


1893 (17 L.-D., 325), that the original rule requiring an-appeal fiom a 


the rejection of an application. to. enter to be served « on. an adverse ao re 


claimant of record— — 


- embodies: a sound principle: of. laws (ana). conduces to “ie: ends. of justice and ke 


: : fair dealing between claimants for the same. land. 


‘He accordingly revoked amended Rule 70 aad: euere the #ulé as < = 


| - originally approved and printed in 4 L. D., page 45. - Thus the origi: 


a. nal rule without change was carried into the revision approved J uly oe 


is a 15, 1901 (81 ‘L. D., 527). The Rules were again ‘revised in 1910, - = 


pees ese oe "DECISIONS. RELATING TO. THE PUBLIC LANDS. i 2 TRS ie ote 


a “(Sa 39 E Ds 395.) This: revision’ 1 cdhatesially’ didnpeae the nee 


io previously. in. force in a number of important matters. For ines 


; stance; Rule 70 as contained in the revision -of July 15, 1901; was. 


entirely: omitted, the new Rule. of that number relating to together 
‘different matters, but its. potential: provisions ‘were’ incorporated in 
— -¢hanged: Rules 47. and 48 which relate to appeals to the Commissioner 
from the’ action: or decision: of the, register and receiver. “Bxisting 
Le ~ Rule AT. provides that— © ee ee a ee - 


No. ‘appeal from the action: or. decision of ‘the register. and’ receiver will be. 


5 considered unless notice thereof is served. and filed -with the jocal officers in me vf 7. a 


"Rule 48 ‘specifics’ t that. notice of an sabia shall be meee: and filed 


. : * th such. register and receiver. within oy: days after aeoel pt, of 
= /, notice of decision. en 


The language of Rule aT is 5 auntie biye peates af cami of no 


<a exception. and excludes’ from: consideration by: the Commissioner: all” 


ie ‘appeals which have not: been. served and vee in. the inanner ane 


ie .. within the time specified.» 


In the nature of things Cordovars ’s prior fling © of tend: donatt-. 


: : | : | “tuted notice to. Wilson of the existence of his claim. As an denne 
ees ‘claimant of record he was ‘entitled to notice of Wilson’: s ‘appeal and 


. he has a right to complain of. Wilson’ s failure’ to apprise him of the © 


| ‘attack on te. validity. of his entry.’ ‘The ‘rule is mandatory and’ the. - a 


_. injury to Cordova. resulting from its. nonobservance i is manifest, be- 


cause upon the faith of the assurance conveyed. by the acceptance of 


eas application by the local officers, that the. lands" were unaffected 
by any adverse ‘claim. or right, he went into: possession. thereof, pro- Beles 
ceeded to improve them, and otherwise comply. with the Provisions. oie ge 


a oy - we the homestead law... 


es: ‘Considering. all the facts. and circumstances the Department: be- ie es 
ao Teves. that a hearing should be ordered in this case: for the pur pose 
ema 3 determining the nature and extent of Cordova’s improvements, 
oe their reasonable worth, when they: were. placed‘ on the land, and. when > 
he first had actual: notice: or direet. knowledge’ of Wilson’s claim of - 
eas preference right of entry under the statute. If it should ‘be. found — 

that Wilson remained silent when: he had an opportunity. to. speak 


and: passively acquiesced in Cordova’s possession and labor of im- 


fans provement or that Cordova has in good faith and without. timely 
ae notice or. knowledge: of. Wilson’ s claim expended his time and: money 
ane improving the land, Wilson. will not be heard: further to assert” 
~. his claim of a preference: right thereto, save upon terms of fair and 
Chee “reasonable allowance for Cordova’s’ improvements. ak | 


~The decision of the Commissioner 4 is accordingly reversed. and 1 the 


ae “ease remanded for r appropriate: action hereunder, eS 
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“OIL AND GAS PERMIT—EXTENSION OF TIME, 


Dipanrscmrr OF THE ole a, 
. Washington, Dd, Gay J annsary 2 12, 1921. 


Tan ‘ComacisstonEr. a THE. Gunman, Lanp. Orrice: | tose 
With your memorandum of. January 8, 192i, you be hibied. aes 


oe plications for. extensions of time within» Sehich: to. commence drilling a 7 


aoe : under oil prospecting permits issued pursuant: to section: 13 of pone 
act of Congress approved Fobmnaty:9 25, 1920: a Stat. 9 AB): 


The statute requires— as 


a oe the permittee shall begin ariting operations within six. -‘honitie Econ the ee oe 
_ » date of the permit, and. shall,: within: one, year: from. and. after. the date of the: 


“permit, ‘drill one. or more. wells for. oil. or. gas. to. a depth of not. less than five | 


_ hundred feet each, unless valuable deposits of oil or gas shall be sooner dis. 
covered, and shall, within two years from date of the permit, drill for oil aoe 


= : gas to an aggregate depth of notless than two thousand’ feet, unless valuable 
deposits of: oil'or gas shall: be sooner. discovered. “The Secretary of the Interior. ~ 


‘may, if he. shall find that the permittee. has been unable, withthe exercise of — 


- diligence, to. test’ the land in: the time granted by the permit, extend. aby: such a 
. permit. for: such time, not ; exceeding two biel and upon such conditions as... 


aes shall’ prescribe. i. iat 


- ~The language. of the statute ‘denrly ‘implies, oat paccmih, 1 ‘of 
: ‘the regulations SO. -construes, that: the. extension. of. time authorized 
‘may: he granted to cover.a. period. of. not: exceeding two, years from 


and. after. the date: of the expiration of the two. years: fixed in the. ~ 


‘permit | “to test the land.” Consequently, an extension at the end of - 
six months. would be prenaiure, and not Ht epecifically, authorized by 


| statute. 7 


| . However, 6c oes is aware e that under many of one permits 4 
issued the. principal part or all of the six months’. ‘period - within 


= which, to begin drilling will fall 3 in. the winter season, when drilling : 
| may be impracticable ; in, many sections of the country. There may 
he other cases where, for m good. and: sufficient TOBsOnS, -Pertnittess are. : 


“Therefore 4 no ) action. all be takin: loatang to the. leon ee i" oe 


7 i issued: under section. 18° of the. oil. and. gas” leasing act. for: oo 


a failure ( to begin. drilling. operations within. six months fom date. of a on 
the permit if the permittee, or his assignee exercises due: diligence, 


as - and. because: of climatic conditions. or: other reasons. ‘beyond. his cone . 


< trol, has. been, unable. to begin actual drilling within ‘six months... hang 
| Every. permittee or his assignee claiming. under a. permit. issued a 


- 2 2 ader- section. 13 of the. oil. and_gas leasing act. shall, within. twelve 
months and ten. days. from. date, his. permit, file j in the local: land 


~ office ofthe. district 3 in which. the land is. situated a corroborated afte eo 


- — davit | specifically describing. the work done. upon the Jand embraced . oe 





eo : therein,’ ae with, inch other information as ‘may ¥ be pertinent a as 
| ot his operations thereon. | ae ee ers ee a4 


ae oe Toms Bantox 5 Paw a 
ee eee oe Pe gular 


om AND Gas $ REGULATIONS AMENDED, 


ADaBaRracENT o OF THE Taeenipie © hes be a ee 
Pe: oe a eee  Washéngton, D. C.; ; January. 16, 198. 
eee Ta Coren OF. THE ae Lan Oxsrcn: hy ng ee. 
Your attention is directed to clerical error in pier phi a ie bcd ae eG 
oe tien. 10: of the oil and gas regulations, reprint of October29;1920° 
oo (AT L. D; » 443), which implies: that permits ‘in Alaska, under section. ee 
“= .18 of the act; may be. granted in producing structures, whereas under’. 
‘the law, no. ‘prospecting permit under section 13 of the. act.can be 
granted. in a producing’ structure, . and but one permit to a: single — oe 
a “person: or: corporation can be granted ID: a. nonproducing: structure. Pe oe a 
a ey, said paragraph: ais:amended to read as follows: ome ty 
a - "AY person, association, or corporation is, ‘authorized to hold five permits ai one é. Tas 
nee ye ‘ time in ‘said Territory, but only one permit in’ any geologic structure; hence, 
. *” subdivision .c of section 4: of these: regulations: ‘should: be modified. accordingly: ee oa 
ae in. making application’ for permits, for lands in Alaska. made section 13 of: ‘the ve ee 
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| Pa Seorctary, 
IN DIAN HOMESTEADS—PATENTS, 


> Ixsravorions, 


Depart OF THE 2 INTERIOR, 5 
W ‘ashington, : D: 6. euary 1b, 1981, 2 


—- Tas Comnsnc ee, OF THE > Generar Lanp: Orrice: ee 
oe. The Department. has received. your. office letter of Decamber 40, tae : 
one 1920, relative to the issuance of patents on Indian’ homestead. entries, Bey 
_ _.. the particular. cases. referred. to. being those: of J: ames: Pawlo. of hee. ie me 
.  Cosumnes Tribe, and Thomas of the Kern, River Tribe of Indians; 
"of California. . In answering the questions propounded by. yen office - ee es 
ea ats seems. advisable to set forth the situation at some length, ee ee 
These entries were made under thé act of March 3, 1878. (1s Stat. i 
oon 402, 420), which extended the benefits of. the. homestead, Jaw of May: a a 
QO, 1862. (12. Stat., 892), to “ any. Indian. porn. in the: United ‘States, oo 9 2 
o. whoa is the head cE a family, or who has arrived at the : age of twenty- eee 
ee “one: VOATs). and who, has. abandoned, or. may hereafter abandon,. his” a aes 


aes, ae _ DECISIONS | ‘RELATING TO THE, PUBLIC. LANDS. re oo, 


a ae DECISIONS RELATING ‘TO ‘THE PUBLIC LANDS. ss “vo. 


a Indians. as may now be located on public lands, or as may mia 
_- . hereafter so locate, may avail themselves of the. provisions. oF the CRE 
homestead laws as fully and to the same extent as may be done by = 


. Pee ial relations,” with aproviso: rare title. to the tande aie ae ae 


; — should not be subject to alienation or encumbrance “ for a period ve 
| Ao five years: from. the: date of the patent issued. therefor. ane ee 
The act of July 4, 1884 (23 Stat., 76, 96), provided: * That auch sgh FS 


citizens of the United: States”; and that no fees or commissions | 
should be charged | on. account of entries: or proofs. All patents were 


oe : “to be of the legal ¢ffect and declare that the land would-be held'in i 
‘trust, for the benefit of the Indian or r his heirs for a pee of Bie ae . 


a ae years. | | eee 
In the case of Je ames. Se awlos entry was: vee in 1889, nindet the ae ee 


a of! 1875; at. which time he declared that he had abandoned. his tribal = 


"ntione.- Final certificate was issued to him in 1887, and patent in . 
1890, under the special. Winnebago act: of.J: anuary 18, 1881. (21 Stat:;:. 
315, 317 ), which. provides that title acquired to lands iien aader shall | 
remain inalienable for a period . of twenty years. He paid fees and 
commissions. at the. time. of entry and when final . certificate was. 
issued. In the case of the Indian Thomas entry was made in 1877, 
under the act: of. 18755: it: being: stated: that he -had abandoned ie | 
tribal relations. He paid fees and commissions at the time of entry. - 
but not when final certificate was issued in 1888. Patent. was issued 
to him in. 1890, with a twenty- year restriction. against alienation. as 
provided 4 in the Winnebago act-of 1881. | | - 

~. The patents issued to these Indians | were not in. ‘accordance with. 
: either the. act. of 1875,. prescribing. a five-year. limitation upon the 


power of alienation, or that of 1884, providing for a twenty-five-year iy 
trust period, but the act of January 18, 1881, providing fora 


: twenty-year: period against. alienation, which: latter act is only appli- . 


. eable to. Winnebago Indians of Wisconsin, It is well settled, how- , 


ae ever, that a provision in an Indian homestead patent. restricting as 
alienation for which the law furnishes no warrant is mere surplusage, noe tel 
having no controlling force upon ‘the title of the grantee, and that — ae 


ao the patent toust, when its legal effect j is sought, have read into it the — 


| - - law under which ‘the title it: conveys. was acquired regardless. of the o : - 
limitation which may be expressed i in 1 such eae pane decisions sare ee 


in accord upon this question. oe 
There has been some difterenée of opinion anid’ resultant confasiorl ont 


tee a ef construing the Indian homestead acts of 1875 and 1884. The opin- oy 
- -. jon was expressed in 1888, by the Attorney General. (19 Op. ‘Atty. Gen., are 
~~... 161, 166), “that the act of 1884 was intended to be supplemental to West. 
oe, and. somewhat i in modification of the act of 187 5, and. that its provi. . 

Po ia ae sions apply to all entries made under the act of 187 5, for which: patents. ees 
oe i not issued at the time the act of 1884 went into > alfeet, ae | Under batee muaee 


x 


7 ean _ DECISIONS RELATING TO THE PUBLIC LANDS. i : CLG eee es 


| . this ruling the: eounta held. that the. aict: of 1884. was a continuation of: a : ; ie 
the: homestead privilege granted to Indians by the act‘of 1875, withan 
; enlargement: of the time of restriction upon alienation from: five’to es 


. twenty-five years, ‘and that an entryman under the act of 187 5, who had: oper le 


-» not fully complied with: all the requirements. essential to perfecting. era 
his title under that act prior to the act of 1884, might complete his = 
be entry and receive patent under the later act, which provides that. ithe - eee 
. Jand shall be held i in trust for twenty-five years. Frazee et al.v.Spo- 


aan _Kane County e¢ al. (69 Pac. , 779); Frazee et ua. v. Piper (98 Pac., 


_ %60); Robinson ». Steele: et al. (157 Pac, 845) 5 ‘United States: Vv. ie ces 
| Hemmer eal. (195 Fed. , 790). This Sonatniction of the acts was fol we ge 


‘ lowed until decision by ihe Circuit: Court. of Appeals i in 1912.in the a - 


a case of Hemmer e¢ al. v. United States (204 Fed. , 898), affirmed by the set. oe 


Supreme Court in 1916 (241 U. S., , 879), : wherein it washeld thatthe = 
act of 1884 did not repeal, amend, nor modify any of the provisions of =. 
the act of 1875; that all the provisions of the two acts stand together: 7 
and remain in ae and that the act of 1884 did not have the effect 


to extend from five years to twenty- -five. years the restriction on aliena- — 
tion of the land ‘acquired by an Indian homesteader under the act of | 
187 5. Both the lower court and the Supreme Court in that case, how- 
__ ever, were. careful to. point out that title under an entry made in 1878. ‘ 
ander the act of 187 5, Was. earned prior.to the act of 1884, and that con- 
sequently the: nana was entitled to patent. in Aco cdunce with the. 
provisions of the act of 1875, his. right. to make. final proof. having 
accrued: prior to the act of 1884. In principle | this i 1s not: inconsistent, 


| with the view expressed by the. Attorney. General in 1888. The courts. 
refrained from deciding what. would have been the effect: if the entry- 

man in that case. had not earned: title. under the act of 187 5priortothe | 
act of 1884." ‘The Department. distinguished. these two. situations in ia 
the cases of Gregorie Frazee (43 L. D., 95), February. 17,1914, and 


 Ulsha or “ Mack,” November 23, 1916, unreported. The court In 1917, pee _* 


~ in the case of Felix ». Yaksum (163 Pac. 481, 485), which is followed Sa 
in the-case of: Entiat Delta Orchards. C v. ‘Unknown Heirs of Saska_ 


et al. (168 Pac. , 1180), recognizes these distinctions but goes one step 


| _ further than. the decisions in the Hemmer case and holds that as the - eS a 
~~ -act.of 187 5 is not repealed | or amended. by. the act of 1884, as held: by pie 


ae the Circuit Court of Appeals and the Supreme Court. in the: Hemmer. oc. 
a -_ case, an. Indian may. initiate. and acquire a, homestead under the act. Sa oy : 
oe of 187 5, after the passage of the act of 1884, as well as before that act. 


The situation: in respect to the. Indian homestead’ acts of 1875 and =. ae 


op 1884. is: further somewhat. complicated. by the general . allotment, act, 7 ee 


3 ie of. Tebruany: & 8, 1887. ee Stat., ay in section 6 of which it. it is. os 


ere every:  Tadtan horn within. the territorial Jimtts- of the ‘United 


. . who Bee poruneny taken up within said limits, Bs residence ponerels. and eS 
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7 “dpart’t ane atiy. tribe of Indians therein, and has: saapted: the habits of Civilized: ge ae 


— _ life, ig hereby ‘declared to-be a.citizen of the. United. States, and is entitled to: i 
all the: rights, privileges, and immunities of such citizens, whether. said Indian ook Oe 


has been or not, by birth or otherwise, a member of any tribe of Indians nee _ 


oe the territorial limits of the United States: ine 


“The Department has held that this declaration pra oe ane: 


; the privilege on the part of an ‘Indian possessing. the necessary quali- © 4 
‘fications to make entry under the provisions of the regular homestead °° 
law. just as. any other. citizen. ~The fact is that prior to the acts of 
| 1875. and 1884. Indians. as. such, although living apart from ther 2 


tribe and whether they were acta of a tribe or not, could not — 


oe take up public lands under the homestead law... The Supreme Court a 


7 in: the case of Elk v. Wilkins (112 U.S., 94), referring to said acts, 


a : stated. that, “the recent statutes concerning homesteads are quite. in- ~ 3 
consistent. with the theory. that. Indians do or can make themselves 


a eae citizens by living uae from their tribes,” and the court — - 
held: er Mee ree BO ia 2 ae 
An: Indian, port’ a eubee of one: of tie Indian, -tttbes : within the: ‘United 7 
States, which. still exists. and. is. recognized asa ‘tribe; by the Government. of: 
the United. States, who. has voluntarily. separated himself from his tribe, and. 
‘taken up his residence among the white citizens of a State, but: who has not. 


been naturalized, or taxed, or recognized asa citizen, either. ‘by the United States. - 


or by the State, is not a citizen: of the United. States, within the meaning of the 
first section: of the fourteenth article ‘of: amendment of the constitution. | : 
- After the: passage ‘of the acts of 1875 and 1884, Indians could. 
exercise ‘the homestead privilege under said acts as ‘fully and to the . 
game extent as citizens of the United States but they had to do so as 
Indians’ as ‘distinguished from’ citizens. In- fact, under the terms 
of the act of 1875, they must show. that they are members of an 
Indian tribe and have: abandoned ‘their. tribal relations. “They are 
forbidden. alienation, or title to the lands is held in trust for specific 
a periods. . ‘This situation is further shown by the provision ‘in the ‘act — 
of 1884, which excuses them - from paying’ fees and' commissions on. 


7. “account of their entries and. proofs, for the obvious: Treason that they — = | 
are Indians, But under the act of 1887 an Indian who is living "haste 


apart from any tribe, ér whether he is‘a member of any tribe or 


~~ not and. has adopted the habits of civilized life, 18. declared. to be a : oe 
citizen and is entitled to make entry under the regular homestead an 
Jaw, and upon showing compliance with. said law in the matter of _ 


~ residence and cultivation is entitled to fee patent like any other citi. gee 
gen. A person who takes a homestead by virtue of the provisions a 
of the'act. of 1887 is no longer an Indian within the purview of the 
acts of 1875 and 1884. To that class belongs the case of Jennie 


ait 5 ~Adass et al. (351 L. D., 80), followed in Instructions. (37 L.-D., , 219), me 7 
2, and to which . your office makes reference, Also. of ee class ¢ are ene Agee 


eos Seay ae | "DECISIONS RELATING TO THE PUBLIC LANDS. - - 617 ee 


a e "nies of Turtet 2 v. “Holliday (22 L.. D. 1B); Feeley 2 v. Hendley. (at ae = oe - 
oe TL. D., 502); Frank Bergeron (80: L. D., 875); and Clara -Butron, 
aa unreported, “and cited. in Instructions (37 L. D., 219). “See. also. _ - ——- 
Circular No.. 427, J uly OY, 1915. Tyi: another lass: is: the case of 
a * James Pawlo, wherein, as: “héreinbefore stated, entry was: ‘made: in Bo 
ee March, 1882, and final proof submitted i in March, 1887, fees andcom- 
ae missions being. paid i in both instances, as required by tha. act of 1875. 
ewe Patent - “was: erroneously: issued. mnider the Winnebago act: of 1881, Be esc 
and it was ‘subsequently found under the facts that: fee patent should: ot i ie 
~~ have issued under the act of 1875. In the case of Thomas, entry was 
made in 1877, final proof subinitted in 1888, and patent’ issued. under 2 a 
_. the: ‘Winnebago act_of 1881.. The fact that no fees and commissions 
were paid at the time of'final proof was taken as an indication that. 
: oahe desired to avail himself: of the act. of: 1884, and. consequently. ae tae a 
= twenty-five- -year trust patent. was’ substituted. Your office was di 


rected on October 19, 1920, to issue fee patent as the trust: period: ee 


: which had’ been extended: hind” expired. - ‘To: this: class belong: thie 22. 
eases of Toss Weaxta’ (ATL: D. , 574); United States v: Hemmer, and 
Entiat Delta Orchards Co. v. Unknown Heirs of Saska eé al., to which ee 
your office also refers. See also Circular No. 394 of March 29, 
1915. In the last two cases the facts were that the entries. were ‘ini- : 
tiated under the act of 1875, and. final: proof submitted after. the act 


of 1884. The question involved: was as to whether the Indians. were 


- entitled to fee patent under the act: of 1875, or trust patent. under 4 
. the subsequent, act Of 1884, in view r Of. the changed Fuling by oe, 


: courts. 


‘The dictinctions ee Sere out. a were, ae alen: into. 
consideration by your. office for in the present letter reference. is — 
made indiscriminately to cases. where. entry was. shown to. have. been ogee" 
made. by the Indian as a citizen. under the act of 1887, and. cases: 2) 
where: entry was made by the Indian. as. such under the ae of 1875 2 ee 
or 1884, as distinguished from a citizen... With this: distinction. in pe 
mind: it will be found. that the course of the Department has been 
Cre reasonably consistent. considering the rather confused. situation. due” Pee 
ieee @ 10, the various acts of Congress ; and. the. ‘different. constructions by. > ee 
> ~.the: Attorney’ General. and: the courts. and not inconsistent as. sug- ee 
2. gested -in your, office letter... ‘This distinction j is set forth ; in the Adass © °° 
Bee, and Ulsha. or “ Mack’ ie -cases,. the: Instructions of. June 2. 1908. (3% -_ oo 
os) J nT, Di, 2199, and i in numerous decisions cited on which such cases were tw 
a i based. - In the Adass. case it was found that. the. facts. brought. theo 
_* Indian within the terms of the act of 1887, notwithstanding the =. 
‘homestead. application was indorsed “ gan act.of July 4, "1884," 2 
and that the entryman was, therefore, entitled to. patent like. amy. EE 
as other, citizen. That. case followed decisions in the cases of Clara . ce 
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| eee F ate Vv. ‘Hessler, and Frank Bergeron, supra. In, ae 


first case it was held that Butron -was a.“ native- born Indian- woman — 


who. has abandoned all tribal relations” * * * “her citizenship — aoe 


. results from such conditions under the terms of section, 6 of. the act: : 
ot F ebruary. 8, 1887.2 .* * * “TE. appears, therefore, that. prior to 


her entry the applicattt was clothed with. full citizenship even though ES tae 
_ she might have been of Indian birth, and that.she had the right to 
_. mnake entry of. public. lands without any restriction except such as. 


are imposed upon citizens: generally.’ ” In the second, that “these - 
conditions brought him within. the pale of citizenship, where he has 


oa voluntarily ee hitnself. (24 Stat., 388, 390, section 6, act of Feb- oe 7 


_ ruary 8, 1887.) _ ‘The ‘homestead privilege. was conferred 
. upon. ange. born oe who have severed tribal relations and aban- 


doned savage. for. civilized life. (Turner v. Holliday, 22 L, D., 
215.)” . And. in the third, that” a ‘Every Indian. who has received a. 
allotment. of land is a citizen of the United States and every citizen | 
of the United States having the other prescribed qualifications is en- 
titled to the benefits of the: homestead law... One who becomes a citi- 
zen by virtue of having taken his share of the lands of his tribe, as 
an allotment, is as: much entitled to the benefits. of the homestead. le 
as one who becomes a. citizen by. any other method. ” Tt was accord: 
ingly held 3 in the Adass_ case! cr a eee 

* An Indian. homesteader. ‘holding title nace a trust Scan issued: to. him 
under. the provisions of .the. act of 7 uly 4,.1884,. who at. the time of making. the 
entry: had abandoned his tribal relation and was occupying the ‘status: of a 
citizen of the United States under the terms of section 6 of the act of Feb- 
| ruary. 8, 1887, may, upon application therefor, have. the trust. patent canceled 
‘and: patent under the general homestead law. substituted therefor. | 
> The facts in the cases of Jennie Adass and Toss Weaxta are ae 
_ ferred to by your office as being the same. On the contrary, the entry : 
of Weaxta was treated by your office and the Department. as one 


. made under the. act of 1884. He was” not required to pay fees and > a 


= commissions when he made entry or at the time of final proof, and | 


trust patent was. issued, under the act of 1884. The. trust: period | 


a, of twenty- -five years would have expired in. 1916, under the patent, — -s 


oo but. the time: was extended under the provisions of the act of June ~ 


21, 1906 (84 Stat, 325, 326), which uses the term “any Indian allot- — 


ce bee! - The sole: contention: on appeal was that an Indian homestead x 


is not an Indian allotment, and that consequently said. act. of. 1906: 


= was not. authority for the extension of the trust period, | ‘There was 


oe “4 no contention that. the “proper patent was not issued or that the 
ae Indian was entitled to patent as a citizen under the terms of the 


act of 1887, as was the fact in the Adass and allied cases,. and conise- S 


ee quently th that matter was not directly: considered’ nor "discussed, ae 
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The spect questions propounded by your ¢ office i in this matter fare ae 


7 aS. follows: : 


“Does the ‘fact: of the nonpayment ‘of fee and. commissions at ntey, « or at ‘an See 


of offering final proof’ by one qualificd ‘to. enter under the act: of'March 8, 1875, 
a ~.--eonstitute. sufficient grounds. to indicate an intention to take advantage of 
fa | othe. twenty-five-year. trust, provision of the act of 1884, or should. the test be 
the sworn. statements: of the party: as: to. his condition. with respect. to mem- Ban 
| bership. in an. Indian tribe, “with the. ‘certificate of. the Indian Office ‘required _ ee 
- Dy Circular No. AQT, where appropriate, uniess the: par ty: makes a “specific appli- ; : , 
 eation fora change in the character of his: entry, ‘or. should’ the character of =. |. 
the’ patent:to be issued be left in each such: case; to. thé determination reached 
a. 2" Dye the: Commissioner of. Indian’ Affairs. after investigation of: the: actual a % 
ae petency of the entryman? | ‘ 


Sait, necessary to issue a fee. simple’ peants on. an entry made ander ‘the gee ae 


| “get of March 8, 1875, when fee patent with twenty-year restriction’ was er — cn 


ously. issued. under the: act of 1881, the twenty-year period having expired? . 


The gist of the decisions construing the. acts in ‘question. is that an’ | 
Tdi. homesteader under the act of 1875 may, when his title is ‘not. 
earned prior.to the act of 1884, avail himself of the later act, which is 
entirely. consistent. with the. iden’ that he may insist upon ‘completing 
_ his entry. under the act of 1875, even though. final. proof is not sub- 
mitted until after the act of 1884; that an Indian homestead entry 
may also be. initiated and. completed under the act of 1875, after the 
act.of 1884; and that after the act of 1887, an Indian is elititled: to 
make: entry under. the regular homestead’ law as a citizen of the. 


United | States. . Tn. determining the. applicant's intentions in the 


premises. recourse must. necessarily be had to all. the. facts. and clr- ee 

_- eumstances: surrounding each particular, case. Where an entry was: 

~ made ‘under the act of 1875, prior.to the act: of. 1884, and fees were 

a paid, it does not: conclusively follow that upon. submitting proof the: 

- Indian did not choose to. avail himself of the. provisions of the latter _ : 
| act especially where. no fees. or. commissions are paid. In fact, under ; 


the. original construction. of the: law: where the entry. was not com-_ ie a 

7 pleted until after the act of 1884, the practice was to treat the entry = 
as one made under the latter act, the papers carrying the notation = 
- “Indian Homestead Act July 4, 1884.” It was held in the case: 2 of ae a 


- Entiat Delta Orchards Co. w. ‘Unknown, Heirs of Saska et ae SPOS Stes 


“Where an Indian. entering a “homestead in. ‘bis ‘proofs ‘showed that he ae oe tae 


-. abandoned his tribal relations and had every qualification. prescribed by Act, oo 
Cong. March 8, 1875, ¢. 181, he acquired the homestead: under such'act, and not = 
ELS @ under Act. Cong. J uly 4, 1884, . 180, although he was issued:a patent under the: _— 
“- latter act,.and was not. called on for the fees, andthe final receipt carried the 
—, notation, “Indian. Homestead Act. July 4, 1884,” as:the most favorable statute ee 
~ that will-apply to the. established character and qualifications of the entryman . Bae ria 
oo ought: to be applied. a ete 


The court also took the position in that case that while the co Goupay - oo i 


: ment of fees - is a circumstance that: should be considered it is. is not ca 
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7 sufficient to. overcome ihe facts showing that: the indian: was a “aguas” 


as fied entryman under the act of 1875, and that patent should: have been ~ a 


. issued accordingly, as the failure of the local officers. was not the fault ~ : ge 


of the Indian and “ their error-should not operate. to. deny a ight. Pane 
ee or limit a ‘title to which ‘the entryman is otherwise entitled.”.: The 
| cc fact of a ‘notation 6 Indian Homestead’ Act J uly 4. 1884, a by the local | ‘tu 
_ officers on the homestead. papers and that the. Indian paid no feesas) 
bee ‘provided i in that act, are undoubtedly circumstances. indicative of an. ar 
tes intention. or eon on his part to. take advantage: of said provision. RY ae 


«Tt is possible that this evidence may be overcome by a showing that. : 


. : it was the Indian’s intention to complete his entry under the act. OL 
1875, and that the mistake was that of the local officers. ~The. De: oo 


~ partment, however, is. unwilling to adopt as a general rule the find- one 


ing of the court in this respect. and probably it was not:so. intended. ~ Fs 


by the court, but each case should be considered in the light of the . | 


: surrounding circumstances after a full investigation, which: should | 
—be-had. in. cooperation. with the Indian. Office. ‘Furthermore, hone. 
Oi these. cases where. patents have issued should. be disturbed i in the 
absence of: a. specific. application on the part. of the Indian home-. : 
steader for a change. Where the. patents were issued under a con-, 


: struction as it then. existed of. the. acts of. 187 5 and 1884, the Depart- at 


ment is not. disposed. to interfere with the situation because of the — 
comparatively recent and different construction placed upon said acts. 
by. the courts especially in cases where the. entryman has since died, 


his heirs possibly. determined,. and the estate distributed or sold. 


Where: no interests would. be. affected except those personal to. the 


| original homesteader. there is. probable justification. in. ‘Tecognizing, : 


and enforcing such. changed. construction. The. foregoing. is in a. : 
general way an answer’ to your first. question. oo. 
_. In answer to the. second question. it may be cad that so ne as. athe 
: Indians. right. and. title are concerned. it is unnecessary. to. issue a. 
fee patent to an Indian where it may be found that. his. entry i is ‘one 


_ made under the act. of 1875, but. where a. patent. was. issued. under the~ 


oe Winnebago act of 1881, or the reason: that- under the rule: such. 
- patent must have read into. it.the law under which the title was ac- pees 
~~ quired. Ordinarily a proper notation on the records of your. office ~ “ay 
a ~ would, be sufficient. But in view’ of the fact. that these instruments. a 
Bre recorded. on the. county. records, and owing to the. difficulty an ie 


| possible neglect in noting changes the better practice: 1s to issue.a. new. ae 


: 4 ea patent with a recital therein that it is:issued in substitution of the pate : 
instrument. erroneously issued. For the same reason this practice _ ee 


should be followed i in all cases of substitution. of patent u under ‘the; one 
- acts i in question. . ae a, 
..- It may be eid 4 in this ee tint in ee guetences Shes. oe 

"patents: were e erroneously issued under the Winnebago act of 1881, no 2 ae 
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oe cousidleration: should’ ‘be: given that fact. furitier. ‘din as. oe of : ane cog 
. “pecital. “The. limitation: prescribed in such. patents: should noteybe.2 0s 


used: as a basis of: calculating the time with: which :the Indian-i is: to. oe o 


“oe be: credited. He must ‘be considered as coming under the: Indian. Ca 
homestead: acts of 1875 and 1884, or: the regular homestead law under 
the provisions. of the act of 1887, as the « case. may be according + to ths cs 
oe ae ‘surrounding facts and circumstances. mags ahi 


© Anreaxpar 7. vo : 


NANCY M. ‘HOUGE, 
| Decided January: 18, 1921. 


; | Base Lan Wwrer—Powan Proor—Cuvirvarion. ge ee oe ee ee ee 
Where: the final’ proof. offered: in: ‘support. of a: ‘desert: atid: entry cigas: — ae 
fen ‘ownership: of a sufficient water. right, construction of necessary ditches, § = - 
ee oa that. one- eighth. ofthe land has’ been. irrigated and cultivated, itis | 
not’ incumbent upon. the. claimant to. show, as a.matter of establishing the - 


ss _ element of good. faith, that the crop. produced thereon was reasonably : , 
pee “remunerative. ce ees | at ged es ae en 4 e 


Voanrsanc, First. ‘Abeisting ‘Sorat 


: Nancy. M. ‘Hough. has. appealed bor a decision. ot. the Conimix: 
sioner of the General Land Office dated July. 19, 1920, rejecting. her 


| First Assistant Secretary. ; . — 


.. final. proof, submitted November 14,. 1918, upon her desert-land , as 


entry; for the, fractional W. ee (BOT. 60. ‘eeres), Sec. 2, T.,31.S., R. 37 
_E., M. D. M., , Independence, California, land. district, on the. ground 
that the water supply: afforded. by. claimant. j is insufficient. to irrigate 
the land in the. entry. and that. owing to want of: proper. application. _ 


of water the cultivation of the required. area. does not appear reason- 


| i: ably. remunerative to. the extent Tecessary, to be shown to establish 
. good - faith. ao p 


The record: + discloses tint the ‘elitry: was cmade Dec: 6, 4919, eae 


oe and that a map exhibiting the mode of contemplated irrigation. wag: °009 22, 
_» filed‘and annual: proofs showing compliance with the law as to ex- 
oe ‘penditures were submitted. Final proof was made November 14, 9. 
we 4918, but; final certificate was withheld : at the request of the chief of oe ee « 


ie : field division. a ae 
Tt appears that « on , March 2 2, ‘1916, ie cee filed « an. fapplication tae oo 





= 7 e 2 Bor relief. .under’ section 5,. ee of ‘March. 4,-1915. (38° Stat., 1161), ee 
es alleging ownership, of a one-half interest in a well furnishing. awater = 9 
ee oe supply insufficient to meet the. reqtlinemants of the desert-land Jaw, ‘ae 


ne ont ‘yell or. ths Gnistallation, of a dar ger ‘plant would. nee ‘the — oe 
Moc ine eosbvof. irrigation. unreasonable in. proportion to.the value of the © _ 
» and. The Commissioner of the General Land Office found that an. 
PS Os adequate » water reapply. could be’ obtained at a cost. which would not cee a 
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| “The rook ae that: with 4he, exception of eeu 6. acres, the a 


: be jprohibttire, and: denied ihe: application,‘  Subserjusatly. ‘the. en- a 

_ trywoman submitted evidence of purchase of the remaining one-half 
interest in the well: and. applied for an. extension: of fume. within» ae. 
ae ~ which to submit proof. ape : | a 
+ It-is contended: in’ the’ on that the Gouin sonek erred in: n his eS ae 


holdine that the water: supply. is insufficient to irrigate the land in | 


7 the entry and | that, piven of TORE sae be submitted to establish Bene she 


. jana 1s irrigable ; that the water is obtained from a 12-inch well, ‘ 


8 ~ connected. with a 50-horsepower, gasoline _ engine and an 8- inch = 
Sa “pump, capable. of. supplying 47 to 52 miner’s inches; ‘that Ro 
acres of the entry have ‘been plowed and during April, 1918, were 


| - sowed: with sudan grass, feterita, sunflower, .and a. variety of vege-_ & , : 
tables; that:.a main. ditch. about: 3 feet wide. and from one to: two 9 


feet deep. has been constructed along the south side of the S. {SW. 4 


of the: section, from: which extend’ seven laterals or distribinting: Peas 


(i _ ditches conveying: water over the one- ‘eighth tr act In. ‘cultivation ; 


that as a result. of the irrigation 16 tons’ ot sudan a and Soterite, | 


| é and a variety. of vegetables were. obtained ; in 1918. | or 
OnF ebruary 22, 1917, a field examiner of the and Office mt . oe 


he ie report upon ‘the ‘relict application to the effect that. this entry: — ae 


adjoins a -desert-land entry made by one Wilham. Ww. Hough and 


that it was evidently - intended. that’ the two entries were to be worked 
ee Sn partnership ; that 45 acres in each. entry” had been cleared and 
fenced; that more than the. required expenditure, $3 per acre, had 
: been. made; ‘that the well which was owned in common was capable Ea eae 


of. supplying, on the basis. of 1-miner’s inch to 8 acres, water suffi- oe 


a? cient to irrigate 376 acres, or one entire entry, but not both entries. 


- The. entrywoman subsequently acquired by purchase the remaining. - 


one-half interest in the well and pumping plant attached thereto. 74 et 


a | certified | copy of the d deed of eS is eneorporated in ‘the ‘entry eee = 
record, 


a probably adequate to irrigate by prudent application the entire entry 
.» for the production of sudan grass, feterita, barley, or wheat; that 40 _ 


| ae acres” had. been cultivated, but poor crops ‘raised on acount of in- 
~~ sufficient: application of: water's that if more water had been. applied | ao a 


On F ebruary 19, 1919, eacther field ¢ examiner ‘oft the ‘Vand Office : _ 2 
_- submitted a ‘report in which it was stated that the water supply - was 8 


ae ~ better crops: “would: have been produced ; that ditches have been ee : 
: ne: that water can’ ‘be delivered to: each legal subdivision. © pe coats 
The ‘Commissioner, after reviewing the report of the ‘field ° e@X- ie | 


2 -- aminer made F ebruary 19, 1919, arrived at the conclusion: that the : 
ea ~ water: supply. is barely sufficient to irrigate 160. acres. _ His reasoning ee, Ee 
a geo that poy, is as s follows: ee ee ek a 
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i constant flow. of 1/8 miner’s inch. .for..210. days, the. maximum ‘irrigation ee 


eee 8 in, this. vicinity, is an equivalent of 3.47 acre-feet. However, in actual ete 


ae practice, pumps: are not operated continuously in excess. of 12: hours: per day, 


ee o and, in such case, a flow of 1/8 miner’s inch of water for 210 days-is equivalent. 9 a 
to: 1.735— acre-feet, which covers an acre to a deptb of 20.8: inches. There: Ale yes see! 


827.60 acres in this entry, 6. of. which: are not susceptible of: irrigation. At thes: ane 


| ve : rate of 1/3. miner’s inch per acre, 42 miner’s. inches. in this locality. will. irrigate Bae noe 
Og os 126 acres for general crops, and after making. a, deduction: of 15 per cent, pOndia eg 2 
oe. navily ‘allowed: for roadways, ‘ditches, . and: improvements, “her - supply . of. 42 


i : miner’ s inches is barely enoagh for the 160 acres. in ‘the Sw. a, , upon which her a oe | 
ae tmproveniente are located. ar a | | aa 


~Itis obvious that Vers ti is a a controversy as s to thie pedo arrived ig. 


; a rom. the ‘facts: in ‘this: case. relative to the. adequacy. of the. water : aie 
supply.” ‘The decision of the Commissioner merely assumes that:the.. 8 


- well is to be ‘pumped twelve hours. per. day. There 4 is nothing that: ae ce 
indicates | that the well does not. contain. an ample supply | of.water 
to permit. ‘of. “pumping ‘twenty- -four. hours. per” day, thereby afford- = 


Ing a double. amount, of water, ‘sufficient to irrigate. the: entire entry. es 


It appears: that one- eighth - of the land within the entry. hhas been, 


plowed, irrigated, ‘and. cultivated. As a matter of law an entryman. 


is not required to cause water to be. distributed over all the. arrigable 


land in the entry before being entitled: to receive a: patent. The 


requirements are fulfilled. if at least one- -eighth. of the land is irri- 


gated and cultivated, and the entryman. owns a sufficient water right 
and has constructed ditches or other conveyances, has. brought water 


to the land, and is prepared to. turn water upon the entire tract. 
when it shall have been prepared for cultivation. United States v. 


McIntosh (85. Fed., 888) 3 Connor et. al. v. United States (ia F Fed., 


: ney (OTL. D., 516) Alonso B. Cole , (38 L. non 490). 


After. considering the facts as pr esented in the Be and Vinee ae 

~ ing the accomplishment | of the entrywoman, by the law established | eens ae 
this: Department and by the courts, it must be concluded that the = 
: ‘requirements. as. to. affording a et supply and installing. an ade-- ae et 

quate: irrigation apparatus have been fulfilled to the extent to entitle 22a 
her to receive a patent. “There is no adverse claimant in the case, sss 


oe and there is no doubt of. the desert. character. of the land, and that it “> = 


| will not. produce crops without: irrigation. 


One other. question. remains to be considered, that ; is, ea neten oe eS 


: ia : ‘not! it is incumbent. upon: the claimant. to show as a matter of estab- : | ae | 
_~ lishing the element. of good faith, that a. reasonably. remunerative Bee ae 


a crop had been. produced. : gS ee 
~The act.of March. 3, 1891. (26 Stat., 1098); utfiending: the? act of a ee 


March 3, 1877 (19 Stat.. 877 = contains, among others, the provision oF 
eo _ that before ‘a. patent. hall: be issued, proof must be made showing _ eee 
cultivation of one-eighth of the land ‘within the entry. The law 
ey itself contains nothing, to the effect that the cultivation 1 must. be Te ke 
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ian meeativd | or: - profitable to the entryman, ‘The. aepotantal regu: oo 
~ lations: pertaining to final proof under the desert-land laws (Cir-. 
cular No. 474, 45 L. D., 345, 359), merely. state that it must-be shown 
hat, one- eighth of the entire: area entered. has been. ‘ “properly ae Py 


vated and irrigated.” — 


‘The: popular definition of “ cultivation” ‘is tbe working’ ae ground: - - | 
er the purpose of raising crops, the - raising of crops by tillage, ete. 


Ina legal sense the term. cultivation means: plowing. and preparing. : 
the’ ground for. crops or the raising of something. that. grows from 


_ the ground, besides grass. It is ordinarily understood as something _ 

~ more than. the. spontaneous growing of crops. To cultivate has been 
defined. as to. improve the product. of the earth by manual industry. ee 
Clark Phelps (4 Cowens, N. Y¥., 190, 208) ;. American. Emigrant — 
© Gommpaig” v0. Rogers Locomotive Machine Works: (50 NW., 52)3° 


. United States wv. Niemeyer (94 Fed., 147 )s The extent of produc. 
tivity or remunerativeness of crops Sbinined. as a result. of cultiva- — 


tion does not form ariy part of the definition. The cultivation may — 


be of a, high grade. and yet. the crops may be wholly unremunerative. 
In United States v. McKinney, supra, this Department held. that the. 
entryman’ Ss. desert-land proof should have been: ‘accepted as sufficient. 
In that case the ground had been: plowed. preparatory fér fruit cul- 
ture, but actual planting | was. suspended because of | a. flood disaster 7 
and want of means of the entryman. — naeer tc _ : 
In view of the foregoing, the ‘Departinent 3 is sof the opinion that | 
the final. proof shows: compliance with. the law as to cultivation and 
- that the Commissioner, by declaring 3 in his decision that it was in- 
cumbent. upon. the claimant to show that the crop was. reasonably | 
remunerative | in » order to. ‘establish good faith, ‘placed upon her a. 
requirement, which the statute does not. impose nor r Congress « con- 
_ template. at, @ ae ei». Vane 
| "Accordingly 1 the action n appealed from 3 is s reversed, te, ee 





"RECLAMATION AoT—FIRsT FORM WITHDRAWALS—APPII- ee 
as CATIONS. = ate 

" INerevonions, | a : | 2 a 

‘{Otreular No. 734.) 


| Deparment oF THE INTERIOR, 
tesa -Generat Lanp. On ak 


| Rrersrans AND. REcurvers, 
_Unrrep Srates Line Orcas: 


Washington, ‘e C. daar 26, 1981. Be 


“By direction of the First Assistant. idicdaty of, the ee as. am - es . - 
forth: In an. |, order dated. J anuary 12, care yo, are instructed as. ne 


follows: 





eo “ay Chas. are e being received by: the General 1 Land. Office wherein entriés have. ae : fo 
F ae ot allowed for lands situated within areas withdrawn under the first form of = 
Ss o.. the. reclamation act of. June 1%; 1902 (32. Stat, 888). Such practice. is contrary oe ce cae 
oe to. the rules’ and regulations of the Department. of the Interior... Your attention Te ae 
hee oe Ags particularly. called ‘to. ‘paragraph. 13° of’ the: circular: approved May 18,: 11625. 
3 (45. L. D., 385, 888), containing the laws and. regulations rélating to the reclama-- pe a eee 
oo on of: arid: lands. by ‘the. United States, in which’ it is. specifically. stated. thats 
“a : te after. lands. have been | withdrawn under the first form, they can. not. be entered, . ; ee cee 
“selected, nor located in- any manner so. long. as they remain so withdrawn,andall. 00 
is -. applications | ‘for such entries, selections, or: locations’ ‘should ‘be rejected and. 
uss denied, regardless ¢ of whether — were > presented. before « or after the date Of a 
_ Such, withdrawal. pee is Ses a aie 
. -(2). Paragraph 20. of. said ‘regulations. containg the statement that: ‘upon. co ee ae 
Pi 38 cellation of an entry covering lands: embraced. within a. withdrawal under the =. 
Aes reclamation: act, such. withdrawal -becomes. effective as to such’ lands. ‘without i ee 
oe further order ; also, that. such. lands ‘under first form withdrawal. ean. not, $0.0. Fs 
long as they. remain SO: ‘withdrawn, be entered: or. otherwise ‘appropriated, either. Pere ce 


, by a ‘successful contestant or any: ‘other person, : 


| (8) The act of February 18, 1911. (36° Stat., 917 ), as ; amended oe séétloni: 10 ere ie 
of: the. act of: August: 13; 1914. (38, Stat., 686), relating to. entri ies: made prior toe fb: 
: June 25, 1910, that tave: been. or may be relinquished, in whole or in’ ‘part, has 
“reference only, to. lands covered. by second form withdrawals, and is, ‘therefore, 
- inapplicable in the case of Jands| withdrawn under ‘the: first. form. ‘See’ Bere. 
"graph 4 of. the regulations of May: 18,. ‘1916. a a : 7 San 
(4) You will: in the future adhere to a strict bade of the ales anid’ regu- 


lations. ‘pertaining: to, first. form: withdrawn. lands’ ‘and cause: all. ‘Applications: for 
a entry of lands within such ¢ areas. ed be promptly rejected. 7 


P Cen OS, Aheaye o e 
wy SA ne ! 


Chay isan, 
| Ge ommissioner. . 


EDWARD ) PERSON, 


Decides Jonwary. 27, 1921. 


- eames HomestnaD—Deare ¢ oF. ENTRYMAN “AFTER ‘Paoor—Assienna. gee 

~ Where a reclamation: ‘homestead entryman ‘dies. after: he has offered: wn ; 
“factory: final proof. the: entry: becomes: a- -part of the assets: of bis: estate, and. s ee 
“wien duly sold’ as: such by. the administrator; the purchaser, if otherwise — a Ae 
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-, qualified, will’ be recognized, as the eae of the entryman. under. 1 the e act ~ use 


of. June. 28, 1910. 


oe Voomsixe, First. Assistant Kocrebanie ee aha ee ee ee 
oo After: ‘considering the final proof: offered: oe: Jat amés. ig MeDousigh <0 
a > ander: his: reclamation homestead | entry, ‘Glasgow. 087 80,: embracing ao ae 
* the NW. 4-NE. 4, E. ¢ NW. 4, and SW. 4-NW. 4, Sec. OT, TT. B00N, 6 ER, 
Re TR 89s, M. M., the. ‘Commissioner of a General Tac Office, ‘on oo. 
ci te “February 6, ‘1911, ‘announced: that: it had been found. sufficient as. ton ies 
ars ‘ residence, cultiwation’ and. improvement. ‘Hoquuted: bys the: ordinary . — oe 
oo ic peomsions of the homestead law. Peewee | ee re 


. Tg594"—vor 4 aT—19- -—40 








ae ee, i "DECISIONS RELATING TO THE PUBLIO. ‘LANDS. : “Evol. oe 


“The land niantionad is Ast dndladed: within farm nits. ands no eens oe 


_ notice having been issued announcing that water is available for oe 


a its ‘irrigation, no. application for water right has been filed. ° 5 ee 
- After the making and acceptance of the final proof. veered tothe -_ 


be aan died, intestate, and his interest in’ the land. became. a. part - es ee 


ge ~ of the assets of his estate (Heirs of William : L: Naftzger, 46. D., 


ee 61), and as such was sold, and on J: anuary: 14, 1914, ‘conveyed by his oo 


Rt ke ae administrator to Edward Pierson “in order. to raise funds to pay 


Le debts, and expenses of. administration of said. estate ” pursuant. to ans eas 
order and with the approval of a State court. The court orderiig  - - 
- the sale of these lands acted within: its. jurisdiction ; and, inasmuch 
; “Sas” its proceedings. were regular and no exception was taken to its. - Cis 
action by the entryman’s heirs or. devisees, the sale to Pierson must 
a - now: be considered. as. free from. the possible objection. that the land | foe 
~~ gould not be sold to pay the entryman’ S. debts. Doran | wo. Kennedy. 2 


ae (237 U. S., 362). ee, 
After: Pierson ed aoe 46 ‘aes: his jencameat. as the 


. Commissioner. of the General Land Office made certain requirements 


. as necessary. to its recognition,, among, which was that he should file. os 


~ the affidavit: required. by. paragraph 41 of the regulations of / May 
- 18, 1916 (45 L. D., 385, 395), entitled “ affidavit of assignee.” ae 

| With ‘his: appeal from that decision Pierson. meets all the require- 

| mented made by the Commissioner except as to the filing of the affidavit. 

mentioned, in lieu of which he filed. one in -which he stated % among 


other things: 


- That. as. far as known to him he possesses ‘all. of the. qualifications of an. 
r assignee. =< that he is. the possessor. under purchase: of the described. 


. land, BH. $ SE. a lots 8 and 11, Sec. 8, T.-30 N., R.'380 B., which he has brought = 


to a high state of cultivation, and has: complied with ‘the law governing such 
| homestead and is now the owner: and possessor of said tract: of land. er tig 5 


It was. held in Marshall. ‘Humphrey’: S$ case’ (46. L.. D.,. 370), ‘that [ . 
~~ one who purchased. an entry such: as this one at a sheriff's sale was: 


_ af otherwise qualified “an assignee’ ” under the act of June. 23, ‘1910 © 


_ (36. Stat., 592),. which authorizes’ the. assignment. of. such. ‘etiiries. s - | 
Pierson must, therefore, be considered and recognized as the-assignee. 


~ of the. entryman in this case. if he does not come within the class. Oe ae z 
ee persons who are inhibited by law from: taking such an assignment. 


~The act: of June 28, 1910, ‘supra, declares that. such. assignments as. - 


| ae are there authorized. « shall be subject:. to the. limitations, charges, = 
terms, and conditions of the reclamation act. » That act does not, - Go 
ee however, require. Pierson to show that he now has all the usual. quali=;-"” ees 
 - fications of an entryman prescribed by the homestead laws. Sadie A. Ra 


Hawley (43 L. D., 864, 366). “The iam ere inhibition: ‘against ce 


: no atye Co "DECISIONS | RELATING TO THE: PUBLIO LANDS. | ee ae 


oe nis. Wiking title to this itty is. ; found i in section 8. of the act tof dees i 


oc O91 (87 Stat., 265), which declares: 


“That no: person. shall at: any oné time. or in any manner, - except, as: ee oe on 


§ © after otherwise provided, ‘acquire, own, or hold irrigable land for which. entry: 2: ae 


a or water right: application shall have been made. ‘under . the said : reclamation act. - 


ngs gon: June seventeenth; ‘nineteen hundred and two, and acts supplementary thereto» ro ake 
“at a and amendatory. thereof, before: final: payment: in full of: all’ installments of. Se is 
Ags building: and. betterment: charges shall” have. been made on account of such ee 
i < land in excess of. one’ farm unit as fixed by. the Secretary’ of the Interior as the =. aa - 
.. limit°of area: per. entry. of public land or: per: single ownership. of private. land ee 
. 5 for. which a: ‘water: right may. be purchased. respectively, nor. in. any. case: Ane ae mee 
. . exeess of one hundred and sixty acres, nor shall water be furnished under said = 
“>. acts nor a water right sold or recognized for such excess; but.any such. excess" pet 
>. land acquired at ‘any time in good faith by. descent, by will, or by foreclosure, = 
—./ of any lien. may. be-held for: two years and no longer after its acquisition; and:. ee 
every excess holding. prohibited as: aforesaid ‘shall. be forfeited to the. United i 


wd _ States by. proceedings instituted. by the Attorney General for: that. ‘purpose in cs 


ae “any court of. competent jurisdiction ; and. this. proviso. shall be recited’ in every | 3 | 
_ patent and water: Tight. certificate: issued” by: ine United. States under. the: DROS: oe 


oe visions of: this act. 


: In speaking of the disqualifientons imposed by that act it was: s said 
<in Hawley’s case, supra: - | oe ae. ek 
That a person may hold a. water: right. for. but.. one. “tract. ‘for which. he tee 


a. water -right: application . not paid. in full, either a sing le farm unit. or a tract 
not exceeding. the. limit of. acreage for ‘land. in private owner ship; also’ that 


after payment. in full has been made of all puilding and. betterment. charges in. 





connection. with. a: farm unit’ or a tract. held in private ownership, the ‘law ‘does 

; not prohibit the. acquisition . of an additional’ tract of land by. assignment or. 
ee aati subject. to the terms. and conditions, of the reclamation law.. : 
: Following the interpretation. of that statute, paragraph + 40 of the | : 
present: regulations (45 L..D., , 394), declares: eat 2 


No. assignment: ‘of a homestead entry. or: any ‘part: thereof. ‘shall be. enon 


“by: the Commissioner of. the. General Land. Office, . or: recognized | as valid for: any : a | 
purpose, “until. after. the filing in the. local. Jand. office of ‘the ‘instruments ae ae ee 


= /_ quired by. paragraph, 41, 


From this it’ will: es seen co it ‘will, be. necessary tor Pierson. wt a 


| file an affidavit showing that he: does not own or hold. and is not — io 


ooh claiming any other farm. unit or entry under the reclamation law. 7 : a 
pon which all installments of construction or. building and better- a 
ment charges have. not. been. paid i In full and has no existing water- 


= right. applications covering an area of land which, added. to. that. : a 
taken by: assignment, will exceed. 160. acres. Tf this i is done ! he will be aa 


ae recognized as assignee. 








ae The decision. appealed from 4 is  horeky modified to ‘conform phere a . ° 
ee. with, | | pita, od | ae sa 


u ae RepayMent—PRice oF LANs. : : ek . pr ner 
ae As no map of. definite location * was ever filed in: the. via thar of the, conten aa one 


PO Egg g. "DECISIONS | RELATING TO THE PUBLIO LANDS. eel te” 


_ THOMAS DORMAN, | 
| Decided eyes 29, 1981, 


plated branch line of the Northern Pacific Railway. Company from Wallula — 7 : 
.. - Junction, Washington, to Portland, Oregon, . there was DO grant, hence no. aay #2 


, : 7 -.- alternate reserved sections... The. price. of lands” in the- even- -numbered. sec- . 
> tions in the area. involved, therefore, was. $1. 25 per acre; and where. a pur-: ke fae 


ie -.. chaser: thereof. has been. required. to. bay § a higher price he. is eas to. the: a 
"repayment, of such: excess... - a ee ea a ee py, ae 


ee Vocnrsane, First Assistand: ona : | a 
ee ots This i ig an appeal by Thomas Dae eon dhe. aecant of the Pee 
- Commissioner of the General Land Office: dated J uly 15; 1919, reject- a 

an ing his application for the repayment: of an excess of 1 Q5. per. acre 


= & under. his preemption. cash’ entry No. 1320, ‘made og 12, 1883, eo — 


at La Grande, Oregon, for the NW. + and NW. 4 + OW. 2 4, Sec. 6, T. 
= 4 N, ,R 83 E., W: M., , containing 140. 49 acres. : : 


The: case involves the question. of repayment. upon e even- cael: 
sections within the territory. adjacent to the: contemplated branch 


. line of the Northern Pacific Railway Company from Wallula. ‘June- — 
- tion, Washington, to. Portland, Oregon. — The- situation. as. to, the 3 


grant is the same as that considered by. the ‘Supreme | Court. of the 
United States in the case of United States . Eaughhn: (249, U4 
| 440), which involved an odd- numbered. section. 


~The map. of general. route was filed August 13, ‘187 0; and Febri- eo 


. ary 14, 1872, an order was issued by the. Secretary. of: the Interior 


withdrawing the odd- numbered sections from entry. and: placing a. on 


_. price of $2.50 per acre on the even- numbered sections. Dorman settled 
- upon the land i in May, 1880, and. paid for it at the rate of $2. 50 ‘per. 


. acre under the above preemption cash entry. ‘No map of definite lo- eee 


- cation was, ever ‘filed, the road. was never. constructed, and. the: grant oa cee 


oe became. forfeited to the United States by. virtue of the act of Septem- ms 


aoe _ ber 29, 1890 (26 Stat., 496). 7 a 
7 "Under section 3 of the act: ot J uly 2: ised i (13 Stat., - 365), ae ae fh 


ca Z way” company received such odd sections aS were not’ otherwise. dis- : - 
posed of at the time of filing a map of definite location. Section: 6 
—- provided: that the: reserved alternate. sections (that | an the even, ae ea 


— Hons); should be sold for $2.50 per acre, | oe 
~The Supreme Court in Nelson ». “Notiieen: Pacific Railway. Com: eee 


an: pany (188 U. S., 108), held that the grant to the Northern Pacific a 
io ae Railway Company: ‘was’ a mere float until the filing of the map of a 
| ae a ‘definite location. and that its grant did not attach to any specific sec ae | 
‘tions until that time. “In the Nelson case and also in the prior caseof 


U.S..v. Oregon and California Railroad Company (176 U.'8., ae 


oe ce ‘ it was pointed « out that there * was no specific statutory authority for" | hee : 


On TRE | /DECISIONS ‘RELATING ‘TO. THE PUBLIG LANDS. 62087 S — 


the: ondes: of cuith drawal which: did not: take: the: land: on of the | oe oe 
category of. ordinary public: lands so as to prevent, settlement: ‘bys: es 


_— homesteaders or prevent the attachment of another railway grant. = 
oy a Phe Commissioner refers to section 4 of the ack on ao 2, 2, 1889 Pea 
are (25 Stat. , 854), providing— i Sed a 1 ete 52 


That the price of all sections and. parts of sections of the Oe ‘lands i iti Coe ee 


te the limits of the portions of the several grants of lands to aid inthe construction. ane 





of railroads which have been heretofore and which may hereafter be forfeited, - ee 


 avhich- were by. the act making such grants, or have. since. been, increased to. the ot 3 ae 


~ double minimum price, and. also of all lands. within the limits of any such rail-— es 


. road grant, but not embraced’ in such grant, lying adjacent to and coterminous — cs “ . : 
- with: the portions. of the. line. of: any such. railroad: which shall not be. completed sees, ey 


a at the date of this. act, is i Deteby 1 fixed. at one dollar and, pentyave cents. ack 


ae : ae acre. 


oe e no. application. - ee eas 
Under the. rulings of the iscprene Court aa ne ‘inal: the’ pee 


ae, a of definite location was filed, there was no grant. and, therefore, 
“<) there could be no alternate reserved sections. The even-numbered _ a 
- sections remained ordinary public | land the price of which was $1.25 Coe 

per acre as fixed. by sections 2357. and. 2359, Revised, | Statutes. Gee Be ater 


os eae States ». Laughlin, supra, at page. 447. i : ao 
» The. appellant. i is entitled. to. repayment. of. ne excess “of $1. 25 per ee a 


ne acre. The decision of the > Commissioner i is reversed and such . TepAy: ee 
eae will Le allowed, i ees ea ee ot ee 


hy : 


ane “His. view ; appears sto’ bs that the Tagua « ‘hich’ were oe the io ae, 
ee eg such. grants. or have since been: increased to the double: mini- ao are 
mum: price’ was a Congressional recognition and sanction of thein- 
Soe -ereased price fixed by the withdrawal order of February. T4187 
ae ~- Congress | there. referred to lands which, ‘by virtue of the definite lon ae 
“ eation of a railroad and the actual. attachment of the grant, had been 
Se “increased. to a price of $2. 50. per. acre, either: by virtue of the: granting a 7 os 
> act itself or under the general. provisions of section 2357, Revised = 
ee . Statutes. Here the, grant. to the Northern Pacific Railway. Company Se 
So inever. attached. and section. 4 of the act of March 2, 1889, supra hag Shy Es 


"APPLICATIONS ‘UNDER. THE ENLARGED ‘AND. STOOK-RAISING ro . re . 


- HOMESTEAD, LAWS. ‘DISTINGUISHED. 


- Insraverions. 


Da conn OF THE > Tavrerror, © en oe: 

ee oe | Washington, D. Cy , January: 18; 901. Ceo 

Refevanics’ is had: ie ‘your. [Commissioner of: the: General: ie ea 
Office] communication of September 21, 1990. (836290. ORS” FSH), ae 


| S < -alling attention to certain. decisions. and instructions of: the Depart-. a : 
s : “ment. deemed inconsistent in: n respect to > applications for: r entey. an nd Sa 


me" 68° 4 “DECISIONS: RELATING TO THE PUBLIC LANDS. : a “Lol. 


for rere at cee ice the: anlereed? and thie: Pee raising pa 


~ homestead acts, where the lands. SO. applied’ for are: prior. to design a : 


| 3 tion placed within the. exterior limits ofa national forest: - 


It appears that. the language adopted in the year 1908. by: agree- ae 


= ment: between this Department and the Department of Agriculture, : 


ae * and since generally used j in proclamations. ectablishing. 1 national oe 8 
‘eae ests for the protection of prior rights, reads as follows: we 2h 


The withdrawal ‘made by this proclamation shall, as to all lands which are 2 be le 


ae at this date legally appropriated under the public- land laws or reserved for. any ee a 


tae public purpose, be ‘subject to, and shall not’ interfere ° with -or- defeat legal. 





rights under ' ‘such: appropriation, ‘Dor prevent the “use” for ‘such. public: ‘pur ‘pose: ee 


m - - of lands so reserved, SO long as. such: appropriation is legally maintained, sae os : ee 

wa such reservation remains in force. oc ee eer 

. You refer to letter. of October 10, 1919, oe this dieparunene. i inet 2 ve 
| Geological . Survey in the case oe Maurice. E. Spencer _ (Denver | 


oe : 023555), wherein it was held that the application of Spencer to make . 3 : 
~ enlarged homestead entry, accompanied by petition for designation, ce 


Hee e in was not defeated by later proclamation including the land within the a oa 
exterior limits of | a national forest as the application ' ee legally appro- . 


aa priated | ” the land within the meaning and intent of the proclamation... Pat 


You also refer to like holdings of. August 11, 1917, and June 12, ie o 


| 1919, in respect. to pending stock- raising: homestead applications. 


= OK opposed to the above rulings you mention the more recent case ‘ fee 
— of Thomas. B: Farrow (Phoenix 038215), wherein the Department by. Pa 
, decision of June 30, 1920, held that a pending stock: raising: homestead ra aye 
| application, with petition for designation, did not prior to designa- re 


_- tion of the Jand. constitute a legal. appropriation within the meaning ae 


of a sithilar proclamation; that “ filing of an. application. to enter 


ode | under the (stock-raising) homestead. law doesnot segregate the land 


from a public domain $0. as to aoe a withdrawal for : a om ee 
+ purpose.” 7 : | a | | one 
Upon mature consideratidii, the Deparment: is. J consinged ‘that’ ce 


cre the: distinction made in the decisions: referred ‘to (cases of Spencer se — 


and F arrow) - as to the segregative effect. of applications under the oe 


two acts, is correct.’ An application for undesignated land, under. - 


the: enlarged: homestead law, is specifically given a segregative. effect 
by the act of March 4, 1915 (88 Stat., 1162), while no such provision.» 


Ads found in the stock-raising homestead. law or any- ‘amendment — eee 


_ thereof. That Congress did not intend to recognize any segregative. cs ; | 
- effect to a stock-raising application for undesignated land is shown, 


a not orily. by the. absence of any provision in that law similar to the : oe 
. one. referred to in the act of March 4, 1915, supra, but by the pron 


he hibition, in section 2 of the act of. December 29, 1916, supra, of the: a 


es occupation of the land pending designation es The Depart. 


ca has ‘repented)y’h held that. ‘the Hght < conferred upon the appl a a 


es an oa "DECISIONS: RELATING ‘TO. THE. ‘PUBLIC LANDS. oe GBT 28 


i. cant _ eign Q of the Hocerene oe and: fbn eeated ae eee" — 


a Ty tion 8 thereof, are mere preference rights, ‘neither of which attaches to a ~~ 
the land antes and until designated, and which, when in conflict, are + 

to be détermined by the dates: of: ie original claims. “Manifestly, Ce 
a, ~ therefore, there can be no. appropriation, either. under section 2or 9°. 
section 8 of the stock-raising law, prior. to. designation of the land— - oe Tage 
an faet, such’ appropriation is forbidden—and this Department, Mm ees 
. a. the face of a withdrawal, such.as the one here: under consideration, is? ee 
without jurisdiction to. designate under the stock-raising law, assub- 
a ject: to nee thereunder, jand. withdrawn, from entry. by. compan ae 


- "The ° views: en expressed: ahold ia aa in future. pare aoe 


ee Pek wherein it is deemed proper. to protect. applicants for the - 
> designation of lands under the. stock-raising law or those who would bat 
aS be. entitled to > avail | themselves of the provisions of section's. thereof. eer co 


| Avmxanpm i VocEisane, - ah 


a on - oe eo | First Assistant t Seoretary. fa . : : a 


oe autos of | proofs,’ 


ed to restoration. of. shore: spaces, 


ae ane 











"Abandonment. ee eae 
“See: Contest; 3 5B; Railroad Grant,. 

a oe ie Homestead; 41. . ass 

| Absence, Leave. of. 

oo See, ‘Contest, 5B: ‘Residence, peek 
3. Instructions: of: March. 25, 1919, 


its mde “under act of: ‘February. 25,. 1919: (40 
. >. Stat.;. 


1153), relative: ‘prolonged abe oF 

_- sences. on. account. of. ‘climatic. condi-... 

; Ones: 
eR ‘Instructions. of July 29, 1919,” 


. x i regar ‘ding ‘leaves . of absence ‘under - 
<0) act of. July. ; 
Pet! E No. 652) es eo earn 2aT 


24, 1919, (Circular 
».< 1. Instructions of October 8, 1919 ;. 
cere absence. during. course’ of: ‘vocational, 
i rehabilitation ; act. of: September. 29... 
1919. = 
“Adverse Claim... | 
See. Withdrawal, Bei 
- Affidavity: 
me - See ‘Oentest: Ay 9; “wofery 3 ‘Public. 
Instructions. ‘of. May 8, 1919." “Exe. 
affidavits, © and: 
oaths before deputy: clerks. of ‘cour ‘ts. 
-(Cireular. ‘No, 644) he 
Alaska, 
a a ‘Instructions. of. “galy. 88, “1920, 





. "under act of Tune 5, 1920. (Chen 


2. “Timber. regulations | of. “Septem 


oes 1, 1920, act of June, 5, 1920.° 
“(Cireular “Noe ‘T22):: en rn fe et 504 ae 


8, Instructions: ‘Oe: ‘November > 10,- 
i 1920, homestead’ proofs, “unsurver ed! 
-Jands.’. -Circular.No. ‘491 amended. 


- “(Circular No. a en 
s . allotment. te ee 


See. Tndion Lands, is-18., 

See. Contest, 2, 6; , Sohoot Lana, a 
Bee! ‘Practice, 8. 
- See: ‘Military. service, 1 t “Reserva a 

tion, 2 >. -Settlement,: “1. Ronee :; 
-1.. Instructions of. Ja anuary - 12, 


oa 1921, “distinguishing: apDlications ub-:; 


der enlarged: homestead* and. stock- 


oe 2. Where a homestead ' application: . 
- is. ‘filed for. a: ‘tract. classified as tim-- 


one ae ber land, accompanied by a ‘petition ok F 


Page. | 
i. for. reclassification, - 
~~)". tion is rejected because of failure to: 
-o)* ‘tender “one-fifth ‘of -the ». ‘purchase — 
ees he > price, and. applicant, appeals: there-. 


ye ing.-the tas 
; ~ tions for lands so classified. will pre- =. . Wey ons 
“fo. vent the applicant. from securing: the. 
(Circular: No. C80nneee OS ib 
“.): thereafter ™ depositing ‘the - “required” os 

a Payment of purchase: money OB 


ues for. ‘land’ subject. thereto, 
. “panied by: the, required. showing and: 
Bee payment, has the. ‘segregative. effect: 
“of: am’, entry, and» when allowed: all 


“(Circular No..  OBT) nen ao at 


Sire 


ae changing » date. “for. ‘abolishing ap. 
| proximation’. of: soldiers’ : additional 
“> entries.” 


. fan Land. 


: Chippewa. Lands. “i : : - eS : 


aa o raising. Teepe Rarer Ee ree Faia | | 

















“Application. —Continued.. Page aes 
apaien “applica: - oes ae om oe ia eS 





from, ‘subsequent instructions direct , 
rejection | of. all: or emcee eh 





Suspension. of. such application . ‘by 


* BAY homestead “application. ‘filed, 
; accom.” 





rights. thereunder relate back to date . ee oe 
\ the application. was. ae ee eae? 





1: Instructiong: ee 24, 4919. 


a abolishing’ approximation. as. applied: 
fo -to soldiers’ 
be entriés, : 


additional. homestead 0 ny 
. (Circular. ‘No. 648)... 208 oo 
2. Instructions of. August’ 22,.1919.. iia 





{Crees No. cee ace * - oe = 


“See Desert Land: ‘Reclamation. 

Regulations: ‘of. January: 12. , 19203." 
- frrigation. of arid: es in Nevada. Se ie ea 
(Circular ‘No. 866) - cei : ain. a 





. Assignmont. 


See Homestead, a 


f Attorney. 


See. Dontest: 4. 


Blacktect Lands,” eee oe | 


See: School. Lands, a - - — coe 


. Burden ‘of Proot. 


“See Practice, 8: ‘Sang’ ‘Land, Bee an sgetae eine 


: : Canals and Ditches. : Js ie 


“See. Right Uk Way. 


= Carey Act. - 


oToneractions, of December 10, 1920, 
“preference right ‘on | restored Ciirey:.. ee 
Act Lands, : (Circular: No.. TB1)_ 603 ee te 


oO cnn and Standing Rock Lands; oo 


| See Indian Lands, 3. 


See. Indian. Lands, lL ne 
| Chuokawalla Valley. ee oe 
_ Ree’. Desert eee Ae a 

















; - Cirenlars and Tistruetionss? oa 


application, yet where such payment. _ 
‘is'so deferred under the authority of 
“the regulations of July 17, 1917, and” asa & 
‘an increase in-valuation occurs sub- . |. 
_ Sequent ‘to application, but prior to ~~ 
actual. tender and payment of the 
the - ‘higher. ‘price: eed ae 
43 4° 


See Table of, pages ca and XXI. 


: Citizenship. ae 
ee ~The prior ownership’ ene a. home , sae 
-'* stead. entry in Canada does not 
~ render illegal * ‘and ‘void a. declara- — 
tion of-intention to become a citizen’ _ 
of the United States; nor does the _ 
- return of declarant to the Dominion. - 
_. for the purpose'-of correcting an 
-- error in. the description of the land. 
--embraced im such. entry invalidate... — 
his: declaration theretofore duly ex- . |) - 
>  eeuted and | filed-—-----2---—-s-- == 90. |: 
Claims, oe 
: a See Reclamation, Be Eg he 
Coal Lands. 2.0. 0 a 
BA ent, oe Regulations ‘of ‘April 1, 1980, 
eS act: of February. 25, 1920. 


“(Circular an a 
_ 489 |. 





INDEX, 


Page. : 


“.Q ‘While: an appileaat: ‘under. -gec- a 


tion 2347, ‘Revised Statutes, | 


is not: 


“compelled | to pay the purchase price 7 
at the time Of filing: his: coal. land. — 


purchase money, 


_ will prevalls 2022 o ens era toe acer : 
3. A company: which; under claim 


of ‘right. and in. privity with the: title. 


asserted -by the State; in. good faith | ce 
takes -possession: of and makes: yvalu- — 


able improvements upon a portion of ©. | 


“@ school section thereafter lost: tOle 6. 


- the. State. because’ of. adjudication: — : 


4, AS 


=} Coal: deposits 


= Orde. of the local. land offices_.--- 


6. In order.to obtain a- preference. 

-. right. under. the coal- Jand Jaws' by — 
~ . opening and improving a mine, it is 
_. ¢.essential’.that. the claimant operate - 
°c ymder. a definite design looking to. 
~~ s aetual production of coal; 
excavarion: be of a substantial mace 


- that: the: 


that it: was. known coal land at ‘the... 
date of the school grant, may. be PIOz >. « 
tected by according to:the:State.op-. |. 
* portunity to select the land, exclu. .”- 
“give of the coal deposits, undér the | _ 
wo oo att of April 30, 1912, for the bene- ere 
fit of the: -company..___. aegis os 
_ coal» claimant’s. Sprarareace eit 
a right. of. entry under. section 2348. - 
. ° et seqg., Revised Statutes, a 
./\ “tially ofthe ‘same- legal character... - 
Tp and: status as a settler’s. might? 2.) 
sed in. land. segre- pen 
gated ‘from | the . public domain. by 
_ “entry and patent. which is later an-' aie 
 nulled; is not.subject to.a preference- 
es right. claim . -or..to :the lawful posses: 
sion of a coal claimant until its-res-_ 
~Storation is duly. noted: upon the rec- 


js.essen- — 


219 
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“Coal ‘Lands Continued. 


Fs homestead, : 
_ land, or. ‘preemption laws,”’ and does >. 
not” therefore come . within the. pur- a 
~ view of the.proviso to section 7 of." — 
- ‘the act of March 8, 1891, and action — 
| “upon such entries: is ‘in nowise af. 
fected. thereby. ee eae ee ae 





| Page. HE ea og 


acter ; and that the deposit disclosed | - 


be of such value as: to warrant ‘the poe R202 
conclusion that. the. land is coal: in. 


; cHaracter.-.--_._ bs Sascha ad 


- “Coeur d’Alene Lands. oe 


See Indian Lands, De 


|. Colville Lands, 


‘See Indian. Lands, 9. 


Office. — , 
: See Isolated Tracts, 2. 


Restemations: . 


- See Reservation. i 


395. 


Come nlence of. the General, Tand- 


1. An: entry — under “the mining — 
laws ‘is ° “not. one. ‘made © ip under the 


timber - eulture, | . 


desert~ 


2.°The receipt issued ‘py the re- | 


is:-not the “ ‘ receiver’s receipt upon 


i the: final entry ”: as. contemplated by 
~ the proviso to section. ‘Tof the act of. . 
March. 8,. 1891; nor does a. claim-.. | 
~. ant. gain) any. right. thereunder. by cos 
the erroneous: ‘issuance of the. regis: 
 ter’s final certificate pending consid-.. 
.. etation: by. the Department : of the 
e issues: raised upon Appel duly: ‘pros- foe . 
138505 0.. 


he 25. Bu . 
eee fs "The- ‘provision ot Fnles. 3 ‘e? 8 ee 
Practice: that the statements . in the ees 
ae application to. ‘contest. must ‘be’ cor-". 
. .roborated by the affidavit of at least .. 
"one. witness having personal: knowl-. 
edge of the facts. is ‘Jurisdictional, | 
~ and objection to the absence ‘of such 
fall corroborating, affidavit may be: ‘inter-. 

‘Posed . at any ‘time prior ‘to. Joining 


ae Ww here. a 


| "-eontestant.. ‘appeals 
se from a: decision: holding.: that. ‘the. 
'. ehar veg contained in his affidavit are... 
insufficient,. ‘he does not: ‘by. so’ doing» 
‘forfeit. the, right to thereafter file. 
- an ‘amended affidavit. of contest, and © 

owhere a. relinquishment. of. the entry 
under’ attack: is filed. after. the afi: | 
davit: has been: so amended, AG Wille se. 2 0 
be conclusively. presumed ; sto haves... ef 
been induced De ‘the contest _---a-—~ 


~_ eeiver of the local land office under an 
the system of. accounts. adopted July. 
_ 1, 1908, for money transmitted with’. 
-. a final proof which.had not.been the. 

. . Subject of examination and. approval, : 


“Indian a a 


ecuted oe acer es te ieee --+--++-- 
‘Contest. peg Oa Te ae 
See Homestead, 39, 41; eo 
apiae 83 Pskiak Publios Practice, Rie 








. ae thereafter... 
>. gtead.. entrymen, 


ee: “as $s 














| ~ Contest—Continved. 


OS gmended.” oe ‘the . ‘act. of ; “June: 6s 
“2° 1912, provided: a. sufficient period of .- 

_ the. lifetime . of. the. entry: remains. ‘| 
within which to meet: the -require--. 
"ments. of the law.as. to’ -tesidence, .: 3 
unless it be, made, to appear that the. 
“ss )  entryman ° has. not: acted: din good.) 
Cores faith _*----~ ht Tee Ie Ce ee ve oe 


4: "The. . act: SOE “Taly 28, 


"affidavit to. which .contestant’s name>. ~ 
-...- ig signed. by another, -and. executed .:. me 
.. before a. notary. public: then acting | 
. is “an, - absolute... on 
nullity, and affords no. 5 valle basis.for. | 
| Contest 2220 soo 
“De.. Absence. under. leave . improvi-.- . : 
dently . granted. by - the: local officers] > 
on: an, insufficient showing. apparent 
upon the records of. the. Land De-..-: | 
partment, but. without fraud ‘or mis- > 
representation. on..the, part of the. 
‘entryman, can ‘not. be’ held. to. com> ...- | 
stitute. abandonment, | nor. afford. a’. - 
. basis... for . contest:.-—ncinoet eee 1 
6. An affidavit of contest:that does’. - 
‘not state.a sufficient. cause.of action... 
- isnot amendable-so-as to: serve.from. —. 
. the date. of: the original. filing, but. nn 
dates’ from the. filing of. the so- 9. 
: called. amended. affidayvit22+—----_2. 
% Ina contest involving the ques- 
Sion: asto: whether a ‘settlement.on 
© lands within the ‘primary limits: of iene © 
7 railroad. grant excepted. ‘the . ‘land’ 


his: attorney, ° 


. Page. 

ee A charge. of. abatidonment. is NOt os 
oe “sustained | by evidence to. the.effect ~ - 
> that .the residence maintained was... 
not. of ‘the. character -coutemplated eh 


walle “4917, 
clearly contemplates that: an. affidavit. i 
“be made the. basis of. all. contests a 
‘initiated. against. home-. > 


INDEX. 


108 | 


281 ve 


from. the grant, the claimant may ioe 


offer ‘oral. testimony in. support: NOR eae ela ” 


mi See’ aoak Service, L Bs Desert ee ae 
“The. Departinent, adheres. la the im. eae 
eae contained’ in: paragraph: 2%. ie ae 
|» of the circular of June.1, 1915, that ra ce 
». the tilling of. the land, Or. other apes 

‘| propriate... treatment, ; ete 
where summer-fallowing. is. ‘generally, ae 

’ - followed or is, necessary. for the. purs 


: ah his claim if: the’ facts as to. such: les 
= ~ settlement . are not. disclosed. by:.the-2 0004? 
Rada of the. Land Department.___. 


"Be. ‘Where. 


- ness te -an-™ affidavit of: ‘contest. fake Ls 
: leges | ‘that. he ‘has. ‘personal | ‘knowl- © - 
edge of’ ‘the. ‘facts: alleged © “in: : 
affidavit, and that “the statements — - 
therein ‘made: are: true, ” such facts~ — 
"need: not’ be’ repeated, ‘if the witness nee 
-. sets: forth a statement of how and 
See why. he knows. them: to be, true. icc. 
9, Where neither the’ contestant... 
ae nor. the. corroborating. witness states 
- faets, but mere conclusions, the: aff- | 
_* @avit of contest-is defective, and in — 
“the. event ® demurrer ‘be. Interposed 
aes _ must ‘be tejected_- See a sees sat es 
ee 102 Seetion ‘BOL: of. “the. “att .0f8s 
ae March» 8; 1918, which was. enacted. — 
Ped oe ‘the: “Purpose” 08. enlarging the: 


the. “corroborating » wit- ee 


‘the - 4 ; ; 


558 |. 





Coatéat—Continned.. 
: .. benefits: conferred: upon persons. eee 5, tae 
/ the military or naval service in com tage 
.. nection: with _public-land- claims, ma 
a sufficiently. broad in- ‘its:. scope: to: te ee agi 

‘|. quire an affirmative allegation that: 9 9 020 00 
fo. the. default . was. not’ caused | by: Misco: 
ployment: in ‘the’ military or: “naval... foe 
* forees ‘of the United States,.in: all. 

_ contests against. homestead - entries “ 
oes . charging. failure. ‘of. cultivation~ 
Contestant. Coan ee ele 


Coos Bay: Wagon Road lands. , 
|. 1: Instructions’ of . September 26, - 
a - 1919, ‘as to sale of: ‘timber 222202! 


‘Desert Land. eee ere ore ee 
Sars enh Gs ‘determining ‘the. ‘sate Biss ee eri 
lifetime © of. desert-land. entries em-. iy 
bracing lands in.the Chuckawalla ©). 23. 0. 05 

a Valley in the ‘State of California, ie ee 


“See Schoot Land.: 





Page, ee Lo 


A The -preference: right of gee Pee S 


ee 7 tueeorel: a successful contestant: by, cs ie ees 
| ‘the act of May 14, 1880,'ig'a statue 0 
33 LORY: right - ‘which | can hot bé ex- 9. 7: . 


fe 4 tinguished _ “by any: ‘regulation: 


and. a ‘purported ae we in.’ 


fatal eonflict with. and: not | ‘author-.. | 


Sees ized by dee 


288°, 
-.. 2. While the preference’ right.ae- 0 5° 
on corded: by. the act of May. 14, 1880,°.. 
|. fs not: assignable’: or. transferable;. ae is 
 guecessful contestant in’ the. exercise 
“> thereof is not:required.to show.that....\<°- 
Jeo) he-is. seeking the land: involved: for. * 
2 Ris! own continued .use. and benefit; :: -~ 
. and: he’ may: utilize a valid soldiers’. 
_ additional right in the, exercise of. 
|... such: preference right even: though ‘he- . 3 
“. €ontemplates. transferring’.the land; 7° 
ee another: when: the: gee ds: ee = 
298 


2. Instructions of June 22, 1920,5 00 


ence : rights | of. settlers. on. 


rae 


~~ relative: sale of timber and prefer: co 
power-': - 
- J site lands; also as to > exchanges--=—: 1} 
i Courts. 7 | Ges Cee 


See. Mining Gl aim, 9. iy a ee Pe 


. Crow Lands. | 


See. Indian Lands; 10. 


of June: 6, Eb oie aa nen a 


set tae | he 





“in. vicinities... 


- pose of. conserving ‘moisture with tee 
view: of making a. profitable. Crop. the’. 8) et Ae 
. sueceedinig year, willbe: deemed cul-.) | 

_ tivation within ‘the.terms:of'the'act. 9° =. 








5 aera Liew Selection. ‘ 2 


i . Fort Berthold. Hands ") , a : 


cos : Fraud. 


: — and: sailors. 
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"Desert Lana Coritiimea.. 
o granted by the acts of: June 7; 1912, 


INDEX. eat 


Page, 


< March 4, 1918, and April 11, 1916; 


ae and: the: .further . 
- period: does. ‘not’ run during © 


as resurvey—-————~ a eae ae a oe 


‘fact. that- such oat 
. any. ee 

" ‘suspension.’ effected. by ‘the with- 2 J. ‘Winow; Hors ; Daviess 
. drawal of land. for, ‘the. “purpose. of oe ee 
as ES ct 


2. Where the. final ere offered: in. 


support. of a. ‘desert-land entry: shows. |. 

- «the. ownership ‘of a. sufficient water. |. 

ee A of “necessary. c 

-! ditches, and. that. one-eighth of the. |}: 

land. has: been irrigated: and. culti- 

it 1s” not incumbent upon the... 

- @laimant to. show, as a. matter of 
Ears establishing’ the — element | of good  _ 

-. faith, that.the crop produced thereon. | 

G2t |. 


2 right, - construction’ 


*: vated, 


was reasonably. remunerative——--—— 
Drainage. 7 eee ewe ae 
~~ See’ Swamp Land, 6. 

Entry. : 


See Porte Mountait Indians. 


“1. Instructions ‘of May ‘6, ona 7 


oe “Rntries. of: lands in Castle Peak’ Tro = 


: Tigation. Proje e ety 


: Sw ho” arene 


(Circular No. a 5 a 
homestead... e 


entry fora’ tract of land. which is — 


dy! the possession of another claim: a ve | 
ing: from a: different source fully ise. 


closed by the records of the parish 
is constructively ‘notified: “by. such. 


; possession.: ‘and : ‘records. of ‘the. ‘ad- 3... 


verse claim; and land so held. ‘under 


color of ‘title is. not. subject to entry, -) a 


citing. Krueger. De ‘United States (246 pa 


«5 Nas Seg: 

Evidence. : : 
See" Contest, 3, a 
a Final Proof. 


: See. Homestead, . ts By 
- Way, 4.- 
See: Reservation. 


See’ Indian Lands, 11... 


bee - Fort Peck Lands..° 


See Indian rands,. 8. . an 


an See ining Claim, be 
Homestead. sae ae 
| GENERALLY, 


National - 
‘Forests; Reservation, 1, 2; ae of ie ag 


: 17 7 


a i ae (Stook-raising), 
- | Marriage,” re 
oe See Insanity ; ititary Service, 2 | 
Forest Lands.) Cea 


A, Instructions” of “September 10, 


1919, rélative to time for return: to~ 


ae homesteads. ‘by. discharged. ‘soldiers . -: 


(Circular: No. 656). 
2 If. Be dona jide settler. possesses 


251 


ae the necessary ~ qualifications: at’ the 
- © time. of initiation of his homestead 
es slats; the Subsequent ownership of 


“Homestead—Continued.. 
“more than 160: acres of land ae to. a ase 


Ing residence «upon. the | 
braced in. the eniry, it does require 
[that it. be shown.-when. final proofs. gs 
0 As offered. that “she or. they, have fm. -  oee 

- habitable house upon: the land. Monn da. 
In NATIONAL FORESTS. eae ae eee 


| steads.: 


~. der. 
- raising © g's. eine gO en op mmearie dctmaney a 
. .% Imthe matter of designation of 
: and: under.the provisions of section ~ =, 
6 of the ‘act of June 17, 1910, :it fs. 0° 2 0 eh, 
the practice as well as. the ‘duty. OB, eee a 





time of. making. record © ‘entry does © 


- not inva Vi i d ate such ‘settlement a i 


“3. While ‘section : 2291, 


See 8 ettlement, 20 





; te Pees 
: Statutes, as amended -by’ ‘the’ Mtof ee 
- June: 6; 1912,;-relieves the widow or. 
LL heirs: ofa deceased’ homestead entry-" 2 
“man from: the necessity of ‘maintain- - pe ao 
Jand em=. 0 000 


a ‘Tustructions’ ete “December ‘15, oe 
if 2 1919; amending ‘gection . 5 of: Circu- 
[... lar’No.. 268, relative’ to publication = - 
~ of. ‘lists. of © national .. forest “home- 
* (Circular: ‘No. 663) = aah at 
Be: Where. ‘because. of the ownership: 
a of more than 160 acres of land-one : — 
- is disqualified’ at date of settlement 
and: also at: date: the tract involved © ~ 
- is embraced in‘ a‘ forest withdrawal, ~ 
S* but® is duly qualified at ‘time of allow- 
ance of: the homestead entry based: 


303 © 


on ‘such: settlement and no. -fraud in | 


said entry thus “ invalid ‘solely be- 
‘cause of. the erroneous . allowance ue 


(Soldiers’ eae : 


_3i,, 


ENLARGED. ° . 
6. In structions: 


i. connéction therewith being: disclosed, : 


he comes. ‘within the” provisions of sec- 
tion. 1 of the act of March 3; 1911, © 
: and. is validated so chal are ae 
ADDITIONAL,. ae ae Oe pee 
: ‘a ‘See ‘Homestead (antirged), 8, 12,5. 
af ie 


“45. 


a Ee ‘of jendace: 12, pera one 
1921; ‘distinguishing applications un anes 
enlarged | homestead . and stock. a 


the. Department to investigate and. - 
: determine. the character thereof ; and 


it can 


>in -the absence of convincing evi- ..00 0 , 
_ |-- -dence that certain statements in.a © > 
| .. letter from the applicant were known. 9. 
. .to be false or. were intended to in. + eee 
~~ duce favorable designation, ' a a 
not be. assumed. ‘that it was intended. 
' or expected that. the Department. : 
would not follow its practice: and ~ 
perform its duty under the Statute—_; .-. 


 §, As the additional-enlarged home-. _ 
stead ‘entry authorized. by section 7 
of: the act of. July. ee 1916, -ecan only... se 


~ be made ah one. ef who shall have Sub ite ; 








* -Moimestead=Gontiinad: 
—tnitted’ final: “proof? oon: his ‘guiginal. 





‘ --entry,: proof in, support. of such an 


oo “tiguous | 


Page. 


“ddditional © entity. embracing» “jneon- a 
Jand . “within the: 20-mile: 


iv » limit must: ‘show. the Tequired: com- | = 


--,. pliance:for-a- period: of.at léast.three ~~ 


> -. years from: date. of such former ‘proof; 


“tained | ‘upon: either tracte._2i U2 


: aS homestead act: of February. 19; 1909, «. 


Dees «oe ‘Idaho, . 


ee 1910; and,the amendment of July. a i 


~ 1916, adding section 7 tothe original ~~}. 
“<- act, was likewise extended by vact sO ae ee 
ce September. 6, A916) es z 
10. While” the - provisions: ‘of: Ane ms 


- Kinkaid: Act are’ applicable. only. 10,8" 


.. eertain: designated | ‘lands’. Pe 
~” braska,. ‘Congress: has “made no: pro- | a 
ou... wision: for, the. allowance of enlarged © 
mone -Roimestend. entries’ in that. State. -__. 


= August: 9, 1912, that. one. seeking: to os oe ors 
~ initiate a. daim ‘by. settlement on fe eee 
“SECOND. aret .: 


+ land, designated ‘under: ‘the’ enlarged: . hea: ar oe . an 
_ See Hoinestead. (Stock-raising), 28, 


LAS The. requirement: of: ‘the. act: of: 


ce ee 
an Ne Fo 


143.|. 


"homestead law, ‘must: plainly’ mark 


‘¢@laimed, is so ‘similar to the: provi- oe, 


os. sion: authorizing the. initiation. of a 

ne location: on: mineral ‘land. ag” to jus- rae 
tify like ‘interpretation,. and: applica-" . 3 N 
‘tion, of the rule: adopted. ‘under the: . f° 
minéral statute, that ‘the marking is: 


‘the. exterior. boundaries of théevland: © ¢ pos. 
“4920: application. for. ‘second. home:. 
|. stead: entry as. basis. ‘for -additional’ 
a oe homestead: 
673). Ap ig ie RPO NO eee - 


ae ie hae 
- absolutely ‘essential ‘to. the’ acquisi- |} 

- tion ‘of-a' preferred’ right. of: entry_.-. s. 

_ 12. 'The* provision of section..7 of © | 
the act’ of July 3, 1916; authorizing’ J" 
* the allowance of an: ineontiguous!ad- . } 
ditional, homestead entry with’ credit: =. | 

for’ residence: maintained © “upon the.) bee 
original entry whéen:the distance be: > 


199 | 


tween | the. two. “does: not. ‘exceed - 2000 


- miles, : does’ not: ‘permit: of. an. addiz ©. 
~ tional’ entry by*a: married woman: | | 
while: ‘residing. upon ‘the land. ‘em= cal ae 
<praced. inher husband's: entry; nor) | 


a + ig ‘such: an. ientry authorized. under. a 


“os Tands® 


are INDIAN... 





See Indians? ‘Lands, We pe | 





‘Homestead—Continued. 
- 14, een One ‘of: “January: 15, 


mer 


“other. 





15. “The trust: period prescribed: in. 


“allotments. are’ in. ‘all cceential! re-" 
" spects ,upon = the- ‘saine footing, and. 
ws fy 44 are. equally . within’ the. ‘purview of. 

did not apply to lands in the State. [' the act of June 21, 1906, which af- . 
‘its -provisions: were. ex-.°- 


ae of fords: ‘authority forthe’ extension, of, 
- tended thereto by the act of June 17, 


: ae the trust.-period: .in.-the matter. of’ 
“. trust. patents. issued. theteon=-n-n- 87 
| ‘RECLAMATION, ie ae: 


oe trust patents issued.on Indian homie: oe 
. steads. under. the act of J uly’ 4, 1884, 

‘runs: from the. date. ‘of issuance ote 
on : A ee such’ patent~ —------___~_------- 
-exeept. that. yesidence. May) be main-.. © =|” 
9. While, originally the enlarged: ~ 


oe a 


~ See’ Military Service, cae aan A See , : 
ras Ly da Where a. reclamation | home-" 


18. ‘Instructions: ‘of. “March ©  X5,. 


(Cit cular. 


S10: ‘The. -provisions “of: the. act: of... 


‘September ‘5, -1914,: requiring a. shaw: 
. ing as: to’ « ‘the prior. entry or: ene" 
tries’ 22. does. not contemplate that. one.” 
who had. been duly. allowed to make | 
Jo. a second homestead entry under the | 
|}. .act.of February. 8, 1908, ‘subsequently. 
canceled, ‘Should be: required’, there: 
. after. to make a: ‘further showing.. as 
|. to. the: loss: of. ‘the. original: entry in: 
| support of an-application to, make oe 
“third homestead. entry: under: the for: * : 
i, emer eat as ace oT Ss Se ee ee 


20. Relinguishment - Of. ‘a homies. 


\ stead. entry by a> claimant: because . 
ve ie oe a ot: establishment: of: residence, in. ane, 
+» the: act: of April:6,.1914, relating: tow. fe 

- “the rights: of. ‘homesteaders who in-. 
termarry Cee ee a 

gh 13;: The. provisions. of the: flare 
a homestead. ‘acts limiting. the. length’: 
> of entries thereunder to:one and:one-. 
- oo half miles - applies » only, to. : original. © 
entries }:and. one -who: ‘seeks to.enter.- 

e : contiguous. “to. his: ‘original 
Sentry. and is: unable, ‘to. apply. for a. 
> traet-in: more. compact form: will, not: 
page ‘De. limited - as.-to the: length: of ‘the: 
: "combined . areas Snr ae 


‘State in - order: to. ‘institute. 


Rar . divorce proceedings ‘isthe, volantary.. 
197 |). act of such. entryman $. and he is, not. 
.| ., therefore’ entitled. to the:, benefit. “of 
| the act ‘of. September °5,: “1914; aus. 
| thorizing ‘the allowance: of a- second. 
|. homestead : entry: ‘where: the. former’. 
_[- entry was. “lost, forfeited,..or. aban... a 
“Jo: doned-because. of matters: s beyond. his. 
t _ control a paints oe ae 


1: ‘The fact. that. a "gettler. has - 


: “made a. former homestead.entry and | 
| is: not therefore entitled. to make #0 =” 
“l - gecond: entry under the: provisions. of 

ko the act of. September: 5, 1814; ‘is not” 





iad entryman dies after he has of.” . 
fered. satisfactory . final ‘proof: the: 
entry: becomes» 7) ‘part of. the » assets . 
Of his. estate, and: when: duly ‘sold. as” Co 
o such. ‘by the. administrator, the. pure tee were 

_ ebaser,: if otherwise qualified, “will be: 
ce recognized . as. the. assignee - SOL. the 
ie entryman | under ‘the act of qr une. 23, 





Page, = oF 




















ee a rer eS 





- © September 5, 1914;. ee § 
~"..- quired. to demonstrate the’ existence -. |. 
.. of obstacles such as. ‘would amount 
to an absolute impossibility of hoid- 

ing and perfecting’ his former. entry ; pe 

_ it ig sufficient if the excuse be such. -} 
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* Woshestead-Continned.. 
a bar ‘to the exercise. of: ihe es 











CIN DEX. 


Page. 


ence’ ‘right - ‘of - settlers: conferred . by... = 


= section 5 of. the act. of June 9, 1916-. 


297 |. 


(29.-Tn* support of an’ “application” 


for secand entry under. the ‘act: of 


one is not re-\ 


~ as would govern the mind of a well- 


a3 a ‘disposed ‘person acting in good: faith . . es 
? and without speculative. intent_---~ 

-. SOLDIERS’. a A ee 

23..: While the nalviiegs. accorded as 


“soldiers and sailors by section 23809, 
Revised Statutes, authorizing 


sae | 


the. 
‘Initiating of a homestead claim by. | 


agent, . originally. had - reference: to~ 
. the ordinary homestead. entry: under — 


quent. legislation, © 


SOLDIERS’: ADDITIONAL. 
See Contestant, 2. 


| gection. 2289, yet as the varied. subse- re 

enlarging or re-. 
-strieting the area’ of land that may - | 

“2 De entered, is amendatory of the Jat- 

~~ ter section, that privilege is thus ex- 

- . tended to entries. initiated under the. 
later 


24. Instructions. of. June 24. 4919, ne 


~~ abolishing. approximation 4s applied.» 
v= to soldiers’ additional homestead en-.~. 
-.. tries. 


(Circular No. 648) oe Boos 


205 a! ae 


25. Instructions of .. August: 22, 


1919, 


> entries. (Circular No:.655)------- 


eae ie 26. The’ inadvertent issuance of a>. C 
.. duplicate: certificate. of a: ‘soldiers’. 
. = additional: homestead right, - - through: - 
mistake’ and. “without - ‘authority . ‘of... zs 
Jaw, does not bind the: Government; 


changing date for abolishing ‘ 
approximation | of soldiers’ additional es 
206 | >> 
vee -gtock-raising homestead law it is | 
. “recognized. that small: areas. of nigh ak 
grade land may-be embraced: within, == 
a. tract“ chiefly valuable for. Brae oe a 2 
>; such. Pie. 


and when returned: will -be -held: un-' . 
der: the uniform rule-of ‘the. Depart-— 


27. A. soldier,» honorably - 


_*.* ment to retain in its:possession: such aes 
Poe hee papers. when. adjudged - invalid. ~2” 86. 


-dis-. 


- -ebarged,. who reenlists and later ‘ter-. 


Iinates: that. military service: ‘by: dene 


sertion,. is not ‘deemed to be “ honor- — 


: ably discharged *: within the. mean- 


ing of section 23804 of the Revised 7 
Statutes, hence no right under | see- 


- tion 2307..can. be based. 
a service, ee 
“ §TOCK-RAISING. ea ge . a 


upon his” | 
B25. 


5 De: Tnstractions: of. ‘February a 
4919, amending second subparagraph os 


of. Paragraph 13 (b). of Circular No. 
(Circular No. O85) ue 
29. Stock- -raising homestead circus. 
“(Reprint . of - July: ‘BO, 1919, of 


“B28. 


> dar.. 


7 Circular No. 52 3) socenetencaaes 


“Homestend—Continined. 


‘oe ied under . 


 -1916,: 


acts aon ine nan etter eae a-- : 80. 


; ing and raising forage. crops ’ , 
- tracts:may. be designated and-entry .° >. © 
allowed thereunder, however, where» igi. oe 
not. to exceed one-eighth of the’ area. 
. embraced in the stock-raising | home- a 


stead is: cultivatable. lnnda. ee - 66 se 


99, 1916, 





3Q.. Instructions © ‘of. Oateber™ 20, 


1919, - re-. additional. stock- -raising - 
‘homesteads : act September. 29, 1919.: 
(Circular No. 660) nite ee 


81, Instructions of | December: 19,- 22 
1 1919, ‘construing. Circular, Noz. 660, ae 
of. October 20, 1919, 


fe Sea Administrative order. of “Au Be 
gust. 28, 1919, relative to’ reserva: a 
- tions. in. patents. for . 
. homesteads of Coeur da’ Alene lands_~ 


38. Instructions: “of. March 15, 


| (Cireular No, 3 os kes 
250-00 


stock-raising 9 
254 | 


paragraph. 6°. 68... 


1920, amending - 
os ‘stock- raising: homestead - -eiveular. © ; 
3 eae (Circular No. Bee 


ag 
_», 84, Instructions. of. January 12,0. - 

ir 1921, distinguishing applications un- | 
. der. enlarged . homestead and’ stock-. 
sie Renz AAWSer achat fe Ss, 


. One. who relinquishes anentry, 


the . provisions. of the: 


homestéad. laws, embracing. an area 


of Jess than 640 acres. of land-of the... 
.- character described in the stock-rais- ©. 
- ing homestead . ‘act .of December 29, | 
ae in. ‘order - to .avail. himself of 
the. privilege conferred: by section’ 6. 
- thereof to make an entry. for the full.: .. . 
area. of 640 acres .in Pheeaes 
' former entry, must support: ‘such AP 
“ plication with. corroborated: showing - re es 
| fully meeting the requirements of the. .. = 
| --act and.regulations: thereunder, but 0 0. 
“he. is not..required-to: comply: also... 
|. with’ the terms: of: the second home-. ~~ 
| stead ‘entry act. of September | By 
3 1914 SE eli ane = 


lieu of the . 


23 


36. In the: administration. of ae tee 


87: The petition for designation pe 


a of land under the stock. raising: bome- 
' stead act of December 29, 1916, may > 
“cbe_ executed and filed by agent'ac-.. 
- eompanied by’ the soldiers’ declara- 
tory statement, but “formal. applica-. 
.tion to make ‘entry. must: be filed by _ 
~ the claimant within the six ‘months’. 
<. period: -specified in. section 2309, Re - 


a : vised Statutes_._..--2-- Ene GS ee eee o 81 ie _ ecu 


88. The’ ‘preference right ‘accorded: a! 


. . to one who files” petition © for the - 
designation of land under. the. stock | 
raising: homestead ‘act of December Z 
ee ee is not defeated by. the ~ 

| he pretence tight ¢ of additional eey* 





INDEX. 
- Homestéad-Continued. a Page. “Indian ‘Lande Gonthinea:: 
of. adjoining: land: accorded. ‘wider. ‘the: ere a ‘Instructions. of. March 11; 4949," ees as A ee 
- ‘provisions: of: section” & -of said act, ‘relative “to: payments ‘for inga an 


to. one” who thereafter ‘makes ~ an 


ee z original’ homestead entry under. sec- 
. ., tion, 2289, Revised Statutes; inthe. 


; _ former case’ the. right: is. initiated. Dy. 
~ “the filing of a proper application. for. 
aa designation, and. in. the latter: by the — 
ote allowance: of the original: entry——-—— | 
-..: 89. Under: the act of December 29;: 
ae 1916, authority is vested in the. Sec- 


ee =! petary: of. the ‘Interior to: designate: 


~- lands. which‘ in his opinion” are. 
subject’ thereto. under. the: terms. of: 


as. said- act; and. when. his* opinion has. 


a ~ been so expressed. and the. authority ° 
exercised fairly, without deception: or. 


oe -fraud,- and: an: entry. has: been. duty: 


allowed as ‘result thereof, it, will not» 


‘be. ‘subject: to contest’ on. the: charge = u a ET ls eee 
| extension of time for. payments, ON M4 a es 
he ean Indian lands-_ 2. See a 


— that. ‘such: designation was. improperly... 


. or ‘erroneously allowed_._.— es 


40, The. distance. of ‘land ° “from” 
: markets, schools, and. railroads can: 
not: ‘be: taken: into. consideration in: 
determining whether «the. “surface... 
thereof: “is: chiefly. valuable for graz-"' 


ing and raising forage: crops,” and | . 


. ‘guech” land! subject © ‘to’ ‘designation 
' unger: the provisions: ‘of the stock | 
” Taising homestead: ‘aet of. December: 


29, 101@es 


At. | Where® one ° ‘makes. an” addi-’. 


tional. entry: of land: ‘contiguous to | 


his existing homestead: éntry, under... 


the provisions: of the act: of. December. 


29;. 1916, residence may be:main- 


“tained. upon: the: land” ‘embraced in 
either entry 5 hence ine any: ‘contest 
thereafter. ‘initiated on: ground. of” 
: abandonment an allegation of failure 
of entryman to: reside upon the: land: 
‘embraced. in. his’ original’. entry is” 


“Insufficient anaes a ti 
os Indemnity... | re eee ee | 


on See School Land, 


See: Town site... 


1. Instructions, of: Marek 26, 19193 7s 


- Chippewa: Indian lands, ; - Minnegota, - 


~ . isolated: tracts: Bie eee Bae be Z 


aes Administrative order . ,Of* Au-. 
i ae 287° 1919,: relative to: reserva-. 


2" tong’: ‘in: patents. for. stock-raising . 


‘homestead. entries - of. Coeur. -d’ Alene | 


Pons “dands edi eiterter int eet | | 


Peat Be Regulations: of. ‘February 27, 
: 1920; sale of. Cheyenne: ‘River: aad 


ne eee Rock Jands.. ~ (Circular } No. hs 


Cae aTnetnuetons on: “February he 
oe ae 1919, revoking instructions of J: anu-. 
oS any. 31; 1914 (43 -L.. D., 87); as to 

Ate sale of Klowa, Comanche, Loca lands 


| - rage Lands. | Mi ee 


2a 





. Comanche, ete.,. Jendg ee pa 
6: Instructions. ‘of: April’ 8,:1919;: 0 


contests involving pasture and wood: 


reserve. lands in Kiowa, Comanche,” Ga oe ae 


& Apache Reservations. / (Circular 


eee ‘No: O00) oe oe: Sieess or 


T: Regulations: of | ‘September =1 


“100. ‘Instructions: of June. 23; (1920; 


i. ‘Instructions. of: June. 28, 1920, 


7 "4919." ‘relative prospecting: for aad. ge yo 
a mining of” metalliferous ‘minerals on” 
-. unallotted . Indian-. lands; Act, of 

ae June. 30,. 1919 peas Dee 261 
. >. Instructions of January... 28, 90 
= 1920; ‘payments. for. Fort Peck: lands. es 
. | (Cireular No. O67) Se 2 x 7 cue 
jo... 9 Instructions, of: May 26, 1920°3:-- 

fae “payments for Colville lands. ©(Circu- © 
- lar No. POS) 


gale: of. isolated tects Fort Berthold a 


| Indian Reservation. (Circhlar, Nope 
416. 
2 ‘The. act ‘of, July 17, Yor, pro- ae ate 
o are for agricultural. entry of ~~~ 
“|. -lands. withdrawn, “classified, . TOR Te) 2 
ported ‘as. containing. phosphate, ni- > © 
-... trate, potash, oil, gas, or. ‘asphaltic... a 
.- minerals, has no application: to lands’ *. 
_- within the former. Kiowa; ‘Comanche, ua 
.. ‘Apache, and” Wichita Reservations, - 
a which - have been at all ‘times: since: ' 
hie opened. to entry. subject, to” disposi-” 
tion, exclusively: under” ‘nonmineral i 
~ 831° 


18. The Tadian title. to the area’ in : 


a Ae State. of Colorado formerly occu.  * 
pied by the Uncompahgre'and White 
| River ‘Utes ‘being extinguished. and: 2 0. 
~ Congress, in. declaring. same tobe. | 
- subjectto ‘disposition’ under the-pub- ~~ 
f° Me land laws, having made no.excep- =”: 
tion. that. would preclude — appropri-. Be ee ce 
‘| ‘ate disposition under laws applicable 9°. 
_|:. to: other. tracts’. of like. character, ! ee eee 
as lands - and: deposits: therein. are: 
| ie subject to.the. provisions, of the leas-._ 
|) ing act of February 25,1920, not.) 08 0 
.. withstanding the fact that ‘under the... Ea er eevee 
| terms .of ‘agreement: the Indians 
‘Jo. would. be. entitled” to: the’. proceeds: 
‘ J from disposition. thereof... 220 : 


_- 14. Instructions’ of September. 22)... 
~' 1920; school. sections, Blackfeet Tn. a 
- : dian: Reservation—--—s-—- 568 - 
on po ALLOTMENT. ne ee ee rn ee oe 

“> See Homestead, 16 ; Turtle: Moun: + a 
| tain: Indions.--. * an to 
Somme oe “Instructions “of! Waren: 99) oe 
= 1920: allotment: applications by: mar- ceed, 
- Tied. “Thdian : ‘women, | a (Circular | Novos. 
OGY aa 




















Tnaian: iaae> _Ogiitinued 
16: While: the Indian’s assertion 














- Page. 


-of claim to land embraced, in an.al-: © 


--:Jotment application under. ‘section. 4A 


- of. the: act of ‘February: 8, 1887; must aa * 


- de based upon the: reasonable. use. Or. 
occupancy” thereof: consistent . with 
oo, ‘his mode. of: life, - yet. in. examining 
> the acts. of settlement: and determin- > 
“ing the intention and- good faith of 
| - the applicant, due’ and reasonable. - a 
cee consideration should be given to the ~_ 
.° habits; customs,” and. nomadic in- 
-- stinets. of the race, as well as the. 
.. character of the land and. climate__. 
>. 17. Where: a long. ‘period. of.time 
ae -elapses: after approval. of an Indian. ©. 
allotment » under the fourth. section. 
S of the act. of February 85: 1887,. 1 ne | 
will be assumed’ that’ the ae a 
ment: had: before . it. ample. evidence, _ 
_ both as to the Indian’s settlement. - 
and. character of the land: involved, 
; to warrant. such - approval____---__ 


187 | and deposited ‘among the records of: es ok 
_ the tribunal that: has. passed upon its. es f ee 
* legality sana nasser ne. iat Soret 


|. Kiowa, Comanche, ete., Lands. 


187) 


18. The mere fact that a- tract of : 


7 ‘vacant public land has growing. upon. 
it some. valuable timber is’ not..of. °°. 
itself sufficient to prevent. its being 
‘taken. ‘as an Indian allotment under | 
the fourth section of. the: act of Feb- 
‘ruary 8, Sera ete neers 


Insanity. 


See Practice, fe 


Where an entryman has made due » << 


187. 


compliance with the requirements of — 


—-. the homestead. Jaw prior to becoming con 


: insane, it is the duty’ of the -guardi- : 


~, an, immediately. after appointment, ae o ; : 
_ to submit final proof as provided by 
the act of June: 8, 1880 ;.and his fail- 

.. ure.to soact,, and. ‘the ‘Subsequent. |. 

~ death: of. the. claimant, “does, not. de fih. 

-") mand. the - rejection | of. the, ‘proof, 

. ~ thereafter ‘submitted by such ‘guardi- ar ab 

oo. an. within the’ statutory. life. of. the. 22 

oor s  SNULY establishing, ‘compliance: with 

“, law.2---. Beene Be Fa | 

‘Instructions and Ciroularé.:, he - a | 

See Table, of, pages, EX. and ‘XXL: cans up 

" Application, 22 ee 


Isolated Tr nee: ee ne s Ce 3% 
See Indian Lands, A; At; “Oregon . 


é Cal. ' Re R: Lands, 3.. 


‘2. Where an - application. is filed 


Bee i to the original, no further residence. _ ore. 


. by one duly qualified under the pro- _ a ee) required, is not within-the contem-: — 


visions of the act of March 28,1912, 
“for .the sale. of: a. tract. of ‘land: | 


ae mountainous or. too rough’ for. ‘culti- ; 


i . vation,” jurisdiction is. thereby. con- 
- ferred upon the Commissioner. of the. 
_ General Land Office in the exercise of | 
‘»-(Giseretion, to or rder into. ‘market: and. 








& INDEX. 


| Isolated Tracts-—Continued.. Page. : oe 


sell at public auction such tract: Sond 


~ the intervening: loss. of: ‘qualification, — cee 
of the applicant. does. not affect the as ae eae 
jurisdiction. thus coh ace Phy oe 


‘Farisdietion.. Mier ie « ne 
‘See. Mining Claim, 8, 9: - Private. - 


I er Claim ; School Land, 6, ee ee ee 

|. The tribunal vested with authority. oe ees, 

SLO: determine “whether: or not ‘rights. 3 
-. are. conveyed - ‘by an instrument has. 


the: power. -to- control such. instru- -~ a 


- ‘ment if. declared invalid; and when ; teas 


.so adjudged it should be canceled: 


See Indien Lands, 4, 5, (5, ‘12, 


- Land Department. 


| See Swamp - Land; Mining tain, a 
299, =f : ae 


Lien Sélection Di 


See ee School Landa, 


Limestone. — : | 
See Mi ier al Land. 


‘Marriage. as 


.. See. Sark “Cipslargeays 12. 
EP Instructions - of April - 8, 1919... 


Seen r of | -homesteaders. : 
©. (Circular $30)i_-22 ca eicuad att =e 116 +: 


"Basi -Paragraph 6. of the. yegulations 


of - June. 6, 1914. (43. L. D., 272), 


- under - the act (of. April : 6, (1914, < 
spat ted ka A Oe NON ga mee ae So 
3B. The: ene of ‘election. andere the :- 
provisions. of. the act of April. 60 
1914," -is- one ‘which accrues: at.the | 


date of marriage by: operation. of. law: af 


and: is not dependent on. the filing. oi 


. ofa. formal declaration that it has — 


. ‘been made, that being a requirement. a 


- of. regulation and not. of statute;. oe = 
and election to reside upon the. Wand 22 'S 
--embraced.. in the husband’s. entry 9 


having in fact’ been. made, failure to. 
file such a‘ declaration prior to his 

offer of: final proof and. ‘receipt of 9... 
final certificate: does' not warrant the ~~ 


iv rejection of the declaration_.+--_-— ot 
-4, The marriage ofa homestead. — 


entrywoman, to. one who. bas: an: exist- 


1 General reculatious. of April 16, : : ss - Ing’ additional. homestead. “entry. ; 


1920. (Cireular. No. 684) a a eee 


“wherein, because’ of. completed: title Ae 


piation ‘of the act.of April <6,: 1914, 


- which accorded tbe right. of: election” 


as to residence where necessary in: 


~ order: to perfect. each of the respec-:; 
oe tive entrieg_ 2220.2 Losec: 282 Sager a 


Military Reservation. © | 


See Reservation. ne 





See. Contest,. A 10. 





relative to military. service on Mexi- 


can: border. and. “during - cwar. a 
"Germany. (Circular No.. (641)- Boas a 
De Instructions of ‘June “4, 1919, e 


-Telative. to. eredit for military sery- 
ice. (Circular: No. 646) - cere eases 
3. Tustructions | of: May -16,. 1919, 


; ‘regarding | ‘payment. of water-right | 


charges | by. au tdurae in poorest 
- Service mca fis RAE reaper LG er ere ae 


INDEX. 
| Military Sor'ried: a Page. 


1, Instructions of. ‘April 25, . 1919, 7 


Ae Mining Claim. 


aaah : 


AY. Ingtruetions. of. June. 9, 1919, ee 


“regarding. installment.’ ‘payments. re- a 
quired on homestead and other. ene a. x. 
tries: after period of. military service. ae 
- ton | 
5. Instructions of: September. 10,50 


(Cireular™ No. 647 ) eee ee i crac 


1919, relative to time. for return fons | 


homesteads. DY: discharged » soldiers. nae 
1257. - 


eee i and ‘sailors. (Circular: No. .656) ~~~ 
ae 6: Instructions of October. 8,.1919; 


absence’ during: course: of. vocational. 


rehabilitation ; -act. of ‘September : 29, 


1919, - (Circular. No. bGOT) oes 


re Regulations of: March. 31; 1920; 


a - disposition. under. Public. Resolution ae 
No. 29,. of: February 14, 1920, of ap- 


ed) B 


plications . filed. by. discharged’. Ske a 


“diers; ete. (Circular No. 678) = Aa EBe he) 


3. The:.act® Of - ‘March. 8. 1918,: aoe : 


| “Meving public-1 and: claimants from. | 
ak “~ penalty of forfeiture for. failure. to. -.: 
perform. any. material. acts: Tequired eae ie 
by. the: law: under. which: the: claims. |. 
were asserted during - ‘the period: of 3° 
their. military: service, is sufficiently © 
broad to. include a: ‘preference’ Tight. 
of entry’ resulting from. a. contest’ 


: initiated. prior. to. entering the. serv- 


ice; and such right-is not forfeited. — ae 


~ OF: prejudiced’ by ‘reason of a. success- ~ 


ful contestant’s failure ‘to’ exercise: it ak | 
. within the statutory: period: oceurring: =. - |. 
301. | : 


during said military, harem cara 
MALL Site... ae cere ae a eae 


- See. Mining Chat.” 


Notice. of an.application for: min” he 

atte: under. section 2887, Revised. > | 

“Statutes, “lo¢ated * “for ‘mining™ and: eae ne 

os Gen OM, “milling” purposes . in ‘connection. with : a | 
Sis nen 2 lode mining claim’ is accorded the ~~ 





same. force .and” ‘effect: as: that given. 
Mineral Lands. 





“posit which: is-or may. ‘be used in’ cor- 


chic Plc. *, -to-a'notice: of the. application for the ° 
Bs he “« -yein or lode’ Clg 2 nemo 


“The. ‘existence of: a " limestone’ ‘de- 


‘See Mining: Claim ; School ea 
Me Indian Land, fy. 12; Withirawdl, 


on _ struction’ or surfacing of: roads, ‘or. 


as. an. ‘ingredient in. the ‘manufacture 


vito. subject: it. toe tnineral location 
- 115594°—19—vor + a— AL 





af of Portland. cement, ‘is. not. sufficient 


| Mineral Lands—Continuea. 


| at 7 








Page. 
when: found in. a region containing — peace ana 
_ immense = ‘quantities of similar. dea eae 


posits | more favorably situated, and ° — 


_not: otherwise possessing attributes — ee 
which would: bring it-within the-cate- © 
_ gory. of mineral: deposits. made. sub- 00 en 
_ ject. to. location under the mining Es Oe 

: ae eee 


See Right of Way, 4, : 


1. A-mineral claimant of. land. an: eee ae 
- eluded in a town. site patent. is.en-. tee 


titled, upon. applying for a “mineral " 


patent, toa hearing as to the char- =. eis 
acter of the land, where he makes. 


prima facie showing that, at the. 


date of the town site entry, such’ land.» ice 4 


was known to be mineral or was held. 


“under. valid mineral location-._____ , 


,, rr 
2: In order to protect his rights, 
one claiming a mill site under. BCC- Ee elt 
“ tion, 2337, Revised’ Statutes, is-au- ; 
A bee thorized and’ required under sections .. 
2325 and 2326: to institute. adverse _ 


proceedings against a. conflicting ap- 


- plication for. mill ‘site -patent ‘under 2 


said. ‘section. 2337, and such. proceed- 


ings: properly instituted constitute a : 


bar. to further: action by. the Depart- 


ee ment until. the adverse: suit ‘shall. 
have. been decided_-___2--- REPENS 


oe ‘Where as the result. of a. “fade: 


“ment. in an adverse suit that part of 
the applicant’s location - containing - 


ee 


the. original discovery is lost, it is. ~ 


essential that there be shown a dis- 


covery. made upon that. portion of the 2. 


_ claim remaining intact prior to date. — 
| : OL: filing application - for _ mineral ‘ 
_ patent Liens es ot Sig meres 
2 4, In. connection. swith. a. bona fide ee 

-Jode location there arises a ‘presump- eee Pa ae at 


' tion of fact that the located‘ vein, ex- oe 


. tends. throughout. the length: of: the 1 ay 2 
- claim, .and if the original. discovery: Puee ree 
be lost; a further timely. discovery’. 
| upon. retained ground, although.more 
than 300 feet distant from.a.side° 900: 

a ~ line, evidences:the mineral character °%) 0 © 
of. the land and is: ‘sufficient to. sUup-) eth, eae 

- port’ “the ‘claim po cere : 


5. The failure of an applicant for. ioe 
_ patent. to. a. mining ‘claim. to’ comply: : : 
with local laws: or regulations as to... 


_ the. posting of: a notice ‘relating. to. ie ae Se 
_ improvements, while. ‘possibly. subject- : 


ing a claim to- relocation -before’en-. 


try,. presents: no. valid. basis. for the. 
cancellation. of an. entry in’the-ab-. PR 
sence of an adverse: claim legally: ass eee oe 


6. The alleged. absence, during. the i 


period of ° publication. of notice. of: eee 
application for mineral patent of an BP eee er. 
official survey monument. marking: ek 














a claims _ 


~ material 





"Mining Clatm—Continaed. 


Page, 


_ single’ corner of. a mining. claim or’ 


included” in an. application, | 


oe affords no valid. basis’ ‘of - protest 
.. against. the application | if- there was 


quiry as to the area 


-. enough upon the ground covered: by 
the application, when considered in. 
the light of the published notice, to. 
‘i have: “put: the | protestant upon in- 
. included: in. 
' the: application... 7.4225. ee a 
.-%, In ‘eases where the notice “of 
~~ application is regular and sufficient 
- ' the Land Department will not~ ins * 
_. quire into a: charge made by one-who | 
fails to. adverse, that fraudulent rep- | 


_resentations have been made to-him = 


by an applicant. for ‘mineral patent, | 
as ‘to. the. area: claimed” by such’ aD: 
= plicant. ASI ee Sek RT DE ee a 
8. The mere fact. that: a tract. or 


% the: public domain is. covered by. wet 
mining location does not deprive. the - 

* Land Department of its. jurisdiction... ! 
and: authority, until issuance,of pat-. — | 


ent, to investigate” and adjudicate 


the facts. establishing . the character : | 
“of the Jand, or the. status of any. - ae 
claim - asserted thereto under . the - ee 


public-land laws Baw ieee eee ca 


: 9. It is the- ‘peculiar function ana = 
duty of the Land Department. to.in- _ 


vestigate and determine controyer-— 


' gies. involving the character. of land. 


arising between. mineral locators and - 
oa agricultural | ‘claimants. preliminary Sa : 
“to the issuance of. patent, and in 


‘such cases. the intervention of a: 


~ local court is useless, except. to pre 
-.gerve the status quo or. -to protect » 
- ane property-—------- eee rat a ee a 
-. 2-10. Oil shale having. been: recog. he 
See nized: by poth the ‘Department. and © 
Congress as a mineral deposit anda 73). 
~~ gource of” petroleum, S22 
been. demonstrated elsewhere to: bea. 
importance, wos 
> © Jands valuable on account. thereof: 
must: be held to- ‘be. subject: to valid ~ 
_°* -Jocation and appropriation under the: 
~ placet-mining Jaws to“the same ex- ~~ 
. -tent and subject. .to’ the’ same provi- ° |. 
"sions. and. conditions as if “valuable - 
: on ‘account: of oil or. gas ie 
/ 11) The sinking. of wells and the. 
_. . eonstruction. of ‘substantial improve- id | 
“ments forthe conveyance and utili- 
gation of water therefrom in the op- . 
eration of a lode claim are such use — | 


of economic 


“and having. 


as’: will, justify. ‘the | allowance’ of.- caf. 


‘National Forests. : 


See Homestead, 4, ‘Bs Reservation, 
4; "Settlement, Pap 


Right of Way, 
. Wieharenoal, 5 


ae _ entry of the jand as a mall. alte 380 : | 


Naval Serving. -_ 


Notice. . a = 
‘See Bntry,- 2: “Mining. cteim, 5, 6 "eS 





. INDEX. 


‘See Military Service, - 


| N votary Publie. 


See Contest, 4, 
“AN. aftidavit of contest: verified he 


oF the wife of contestant is insufi- a 


cient. oe the. ay, ee June 29, 


“Practice, i; a 11, 


| ) “Oceupaney. 


See. Entry, 2, ne 


Officers. ie i ee 
‘Instructions of ‘May’ 8, 1919. Wx: es 


--- 219 ee | 
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: cular ‘No. bes esas ae ae 
Oil and Gas Lands; 
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See. Indian ‘Lands, 12, 185 “Swamp : : 


Land, Pho Oe 


1. Oil “alale: aodlations: of ‘March: 


11, 1920;-act of February 25, 1920: .. 


~.(Cireular No. 671, Peprint) uss, 
2, Oil’: and~ gas. : 


1920. (Circular No. 672, reprint) -- 


8:. Oil. and gas operating. ‘regula- 


424 


regulations” of 
March 11, 1920, act of February: OB 
437 


~ tions, -of. June. 4,. 1920,°-act- of Feb-: : 


‘Tuary. 25, fs | aE gb eo estas 
4. Instructions; 
1921, relative .to extension of time 


| ie “under oil and: gas Derilit oe 
: of. January 15, © 
- 1921). amending paragraph: 10(a) of. 


6.- Instructions 


- the oil and gas regulations: of March 
11, 1920. - 


Of : Jandary.< 12, : 


(Circular. No. 572). Pao aR . 
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6.. Oil. shale having: ‘been peconized 
ome both the Department and -Congress .*. 
as. a mineral deposit. and a source of - 
petroleum, and. having been demon- . 
- strated: ‘elsewhere. to be a’ material of: 
economic importance, lands valuable | 
on account~thereof ‘must-be held to . 


~ be subject to valid. location and ape 
ae propriation: under the: placer- mining wiea 
jaws to the same extent and subject 
to the same provisions and: condi- = =." 


tions as’ if. valuable: on. account of oil. - 


7, The Indian. ‘title to. ‘ihe area, in Ries Seats ties 


the State: of Colorado: formerly. occu- -. - 
ied. by. the Uncompahgre. and | White 


“River ‘Utes _being : extinguished and." i oes 


pone @SS,. 


Subject to. dispoaltion: under tie pub- 53% 
lie Jand laws,’ ‘haying made no ex- 


. ception that would preclude appropri- . 
ate disposition under laws applicable. 


to ‘other tracts of. like character, such. c pose 
lands ‘and deposits therein are sub: 
ject to the provisions. of the leasing © 


~~ -aet of February 25, 1920, notwith- =~ ' 


poems the: fact that, under ‘the. ~ 


- we 





: oo “ase of timber on. unentered ‘tracts. of ‘ 
a ois dass: 3y Oregon. & California RB. a 
oo ole lands._—22 WETS on te ee a | 





on and’ Gas Tands:_Oontd.. 


such | 
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: terms - of. agreement “the. Indians 
would be. entitled, to. fhe. Degeeeds 
> from: disposition thereof. 


8. Land” designated : by” ‘the: ‘Geo: 


Pads 


560. 


ae ‘logical Survey,. under the supervision - , 
Of the.’ ‘Seeretary:. of “the. Interior, oa 
Bs. within. the known: geological struc- 
—. ture ofa producing. oil: or. gas. field, 
ig not: subject toa. prospecting | per | 
mit under the: provisions..of;section. | | ° 

13. of: ‘the. act: of. Webruary. 25: 1920, 
or: to a lease under se¢tion.14 there) 3 
of, even though such designation be. | 
~~ not made until. after.a: claim to-.so... |. 


hy Broapéct: has. been ‘duly. initiated____ 582 : 


Soe ho DOA. party. seeking: to question the '.: . 
oo aceuracy of the boundaries of. the 

- known geological structure of a pro- 
~~ queing oil or gas. field: may file in the — 


: a department = ‘an. affidavit containing fins 
-:, allegations. of: definite and “specific _ 
hs “geological. facts. which, At: ‘true, would — 


tend. to show such. boundaries to be .. 


showing | will: 


‘outside the geological. structure, and”. : 
| | 1: be: considered’ - | 
-. owith a ‘view to. the. reéstabligshment. . ie 
-. of the boundaries. to accord: with the | 
true situition; but until the desig- | 
nation by the’ Geological Survey of-a ef! 
tract as within such: ‘known: geologi- vate 
eal structure’ shall’be revoked by the ~~ 
~. Secretary of the Interior ‘the same. aes |F, 
willbe observed and: acted upon by | 
_. ‘the ‘Land Department: in the admin- | 
es Astration. of the leasing act_._2-=__~ 
“10. Section 18: of the act. of Feb- 
: ruary 25, 1920, contemplates and re- 


582. oe 


quires that’ a. lease. thereunder shall a 


issue -to. the: ‘person,. ‘persons, or. cor- 


poration: possessing © and: ‘surrender- ee 
con ng: to the: United States: the: mining.» ~ 


title; 


‘See ez omestead, (21; 


3. ; 


those. claiming under or =| 
through. such claimant. or: claimants. |: 
being ‘protected “by: the.” provision» 
_. therein, that . ‘all: leases hereunder ~' 
shall’ inure. to’ the. ‘benefit... ofthe =~ 

rn  ¢laimant: and: all persons” ‘claiming ~ 
-- “through or. under. him. by lease; con- 
“.. ~traet, or: otherwise, “as. their: ‘inter-- —_ 
o ests may appear’ yee Rac haa te, ae | 
“os (1.-The act of, February 25;.1920,; 9° | 
-) . does not: contemplate. that: an” agti- 
. @ultural. entry..made--after its ap--. 
.. “proval shall. constitute the basis for) 
ae aa ae preference. right:to-a: “prospecting > 
~., permit under: section 20: thereof___- 


- Oregon: & California: R. Re ‘Lands. 
Settlement, ae 


ea 


ae “Instructions ‘ot ‘April 3 19, 1919; 


Be Instructions. of Tahe 22. 1920, 


128 


e as to ‘sale: of timber and L DEeteren ce 


Oregon & California R. RB 


patent which ‘is - ‘later annulled, - 
not. 


588 z 
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rights of | ‘settlers: on lands with- : 


”. See ‘Homestead (Stock Raising), : 
32; Right of Way, 33 Survey,-1i. 0° 
1. Where title tna’ passed from 
: the: Government: by the issue of pate 
ent for a tract. of. ‘public. land, after _ 
which in a court. of competent juris- 
_- diction. it. is adjudged. that. another 4 
As. entitled | thereto, and ur. 
of patentee to so convey a master in: 
|). chancery deed is issued as decreed, _ 
|... the patentee is without authority ~ 
{. thereafter to reconvey said lana to. | 
j . the. United. States, and an. attempt: 
“te do so does not. Tevest title in the 4 
. Government Ree ae sie SNES le san a : 


failure... 


ee Oe 9 
ANE eg 


(Cireu: |» ‘ a oa : See 
418.000 2 eae 


. drawn for. power sites. 
No. 705) oe ee 
8. Instructions of July 7, 1920, as: 
- to. sale of isolated ‘tracts. | 
“lar No, a 
Patent, Sug Ste, Ot ae 


+ 2. Coal. deposits in land Faursbated. a 


a from. the. public domain: by- entry’ aot 


subject to a- _ preference- cp ee 


claim or to the lawful possession. Of ss 


‘Tease under ‘the: act’ of. October Dee SRL ee Wie Bae 
1917, may be patented upon proper = 
application, with’ the ‘reservation of." a ee 
the deposits’ to. the. Dnited« States °° ee 
under the provisions of -the:act of = 0 
Ql 


“July: 1%; coax re 
“9; Res Judicata.’ 
a While. ‘the: . 


“make no. provision: for service ‘of no-: 
‘tice ona person. Of. unsound. mind; 


yet Rule 9 of: Practice. adopted” De = : Coc ee 
cember: 28, 1896, does s SO. ope ovide aed We 


|. a coal. claimant until its restoration: 
Ag: duly: noted. upon: ‘the. records: OL: i: 


. the lo¢al land office--—-- 222 219 
“Payment, erate rice es 
See nadinn Fanaa: . Pe ete Gea 
Instructions of June: 9: i919; ae . 
|. garding | installment payments. Te 
|. quired. on homestead and other: en- . . 
tries after military. service, (Cireu-. 
- lar. No. a 
Phosphate, ete., Land. . —: 
See Indian Lands; 12. ae Styins wee tS 
Regulations. of: May - 29, 1920, " wet: ou Ae 
on February, 25, 1920; | (Cireular | No. va 
: 5696) 2b o8 ee ee i saepenen ieee 
| Potash Landa, 
~ See. Public. Land.. Pod MeN erat a 
- Public: lands: in) ‘and. ‘adjacent 5 ey ae, 
Searles Lake, ‘California, withdr WH 
or. Classified ‘as: valuable. forpotashy °? 0. 2.00 
2 and not embraced in an- existing iE See 


‘hese: ules’ of of ae a ae eee 
"Practice; approved December. 9; 1910, CEE 
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ag: it: has never “been revoked, sery- 


“.. fee in accordance with its. provisions 
will ‘be deemed sufficient gee get WS 


-.2. Where claimant: incorporates in 


hae answer an objection to the suffi- ~: 
_ eieney of the contest affidavit. be | 
--eause not corroborated by at least » 
- one witness having personal knowl- | 
edge of the facts, as required by, Rule 
- °° B of. Practice as amended ‘September - 
C5 OS. 1915, ‘and thereafter appearsand — . 
renews the objection at the hearing, © 
-he is entitled to a ruling thereon 


even though he joins: issue by denial 


= of. the charges __=~-=-----—--=-~+- i 


‘8, The provision — of | Rule 8 of a 
' Practice as to- filing: proof of. publi- = 
~ cation of notice of contest is.manda- © © 


-_ tory and has all the force and effect. 


of law, and im order to thus make » ot 


therewith oe De ernie Mt aa 


proper service. it is incumbent. upon . 
contestant to show strict compliance 

| 100 | 

_.. 4, Depositions regularly. taken: ‘un-. ef 


‘der the provisions of the Rules’ ‘of. . : 
= Practice become a. part: ‘of ‘the. record 


ofthe case upon their receipt by the ~ 
subject to any legal .— 
objection : ~which must be: made at the 


local officers, 


‘hearing; if not so made . it can not... 


_ be successfully urged. on appeal____ 
_ 6. Where an entry has been regu- 


: larly allowed. upon a sufficient prima ae 
_ facie showing, or final or other proof. 
'. submitted exhibiting compliance with _ 
the law under which the entry was 


made, the burden is upon. the’ Goy- 


ernment to.sustain charges preferr ed = 


. against such ate or py oot by. a ‘Held. 


185 


6. The Rules of. Practice prescribed er 
‘for the. orderly | transaction. of the - 


business. of the Land. Department, 


and for the protection of private 


period.:. of time allowed. therefor_—__ 


sh practice, 


rights, | do not recognize letters.to — 
> the Commissioner of. the General 
“<. Yand Office as. appeals” from. the. ac- 
tion of the. local officers ; bs 

- peals must be duly served and filed 
in the local land office within the . 


such ap- 


| Z of the statutory period: within which 


an act is: required to’ be performed 


the next following business, day---- 


falls on Sunday or a legal holiday, | 
a such : period. shall be held -to. include | 
590. 


-Practiee—-Continitea. 


water, 


192° |- 
q. No. departmental. regulation | or - 
-however long . continued,. :. 
ean override a plain statutory right, 
ynambiguous and. not- the: > subject: of 

| “construction-_~—----. Sara any te eee Beer 
8, Motion for. ‘exercise. of super- 
— yisory.. authority” does. ‘not. act. as. 
| supersedeas_—.—~—---—--~----+---- 419 

9. In all cases where the last day -~ 
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10. In any. proceeding against AN 


entry on. which. final. ‘certificate has. 
' issued. the. Government. is. bound: to 


make a known transferee a. party 


; _ thereto, even though: notice of suonae 


* transfer has. not been filed in the dis A 


trict land office. as. provided | in Rule 
—688 of. Practice Pee ea ee | 
11. Where an appeal is taken from — 


602 


‘a decision rejecting - an. application . ; 


because of conflict with a subsisting? = 


entry, it- will. not. be: considered un-— 


and 48 of. he reri re care 


= less duly served on the adverse ‘claim-.. “ee 
_. |. ant of record as provided in Rules 47. . 
68 |. 


| 60s a 
Preference Right... ae 


See Carey Act; Coal Lands, 4, es =. % 


Contestant ; 
Land, 23. ~ Homestead, 
and Gas. Lands, 115 Oregon and Cal. 


| Settlement, of Town site, Te 


‘Private: ‘Claim. - 


Coos - Bay Wagon Read ae 
| (Stock-rais- - 
ing); 38; ‘Military Service, T, 8; -O0@ 


RR. Lands, 2; ‘School Land, 43 — a 


AS: the: United, eee is, en iy. 


“ qurisdietion over the vacant and un- — a 
é Sy sDRHOEM ated. private - lauds within ~ 
_ the State of Texas, it has no, duty to. 


perform in the matter. of surveys,” | 


determinations, or adjustments neces- Ue hg 


sary. to. define the. tights - of any - 
parties in interest ; they must be-per- + 
formed by. the Staite, or such tribu- — - 


nals as. may have authority there- a 
: ° from. Soe ee Re Se See Sas, 
Public Lands. - | a ae 
1. The Land Department - ‘has no a 
jurisdiction over. the bed of a mean- 
dered lake; or authority. to grant a. 
potash lease'therefor; and.under the... 
‘Jaw. of. Nebraska it : appears - thatsif’ °0- °° 
= ‘is. in. the ee Si 
State, but if. nonnavigable, that title -— 
is. in the riparian. owners_-_--_-_=. 


navigable, - title ° thereto 


44 


2. So far as. relates to the beds of |. 


meandered lakes or other bodies of 
it: appears: that the common: ek 
{> law is still-in force in the State of... |). 
-. North Dakota, and that thereunder, — 7 
“if navigable, title to the soil is in | 
the State, but if nonnavigable,; that 
title is in the riparian. Pull cen . 


: ‘Railroad Grant. 


72 


See Contest, Ts ‘Repayment; 1 4;: 5. eee 


> 2. Instructions. of» December ‘ee 

1919, relative to price -of land. within’ Bee 
(Cireu-- nS be toe 
260. 


granted limits | of: railroad. 


aR MO. 008) sac oe ee 


2, The purpose’ of the act of July 


eee (1898, was. to settle disputes aris- 
- ing out of conflicting claims of sete = 
 tlers and’ the Northern Pacific Rail- 0. | 
way Co, to lands within the limit of = 

the. latter's eranh and one who. dong. . 


oe | 








oe aoe, 





INDEX. 


a ~ 28, 1920, cancelling temporary water- i 
coo. Nght. contracts made. under act. of 
isa nena 10,. Fe eae crear vara a 


Page, - | : ie a 


11; agree 
504 


“Railroad Grant Oontinued,: Page. | Reclamation—Continued. | 

=. -—prior. to. the passage -of the. act had > 6, Instructions: of. May %,. “1920, bees. 

-. recognized ° the : company’s. claim by as: to-claims for damages on. prop a 
~" procuring conveyance of the disputed’ OCIS aS eee 892. 

_. tract therefrom fora valuable con- - 7. Instructions. of * June - 9; 1920, ae 
~ sideration, does not. come: within the: -“« |. | as to furnishing. of: water for mis-: 
purview. of. the said achle ee 161° cellaneous ‘uses: es eee eee Oy 404 . 
-. 8..One who abandons. settlement) 8. Instructions of June. 23, 1920, a 

ao oir a tract.in conflict. with the North- - | ~~ as to ‘Government town. sites on L rec - 
ern: Pacific Railroad Co. under its:. — |} -lamation. ‘projects... 2 +2 ts : 

- grant, and thereafter exhausts his. |. = 9. Instructions of July 1,°1920, 
“homestead right. by. perfecting an. | amending paragraphs 41 and 76 oft 
entry under: the general provisions of § | General ‘Reclamation | Circular... 

_- the. homestead: laws, is. not entitled 7 10. ‘Instructions of. January, 25, 

to any adjustment under-the pro-- |. 1921, relative to first form with. 

_ . visions of the act of July:1, 1898_-_ 161 |. drawals. ‘(Circular No. a ere . 

page Bees INO, interest, whatever, contingent “Records, . G Vue aS ce 

eae, or otherwise, passed under the rai | . See. Tomesteads, oldiers* Add eee 

_ Toad grant of July. 27, 1866, to lands: — tional), 86. | Pre wegek sks a He 
-in odd-numbered sections which were | 
embraced in: valid homestead ‘settle ‘Relinquishment. | or 
ments existing.at the time.the com-..} See Homestead, “(Stocker vising) ; 

pany filed. its” ‘map. of definite loca.. fe eee aul he: 

mn POE sees ee ee or St i et 803°)... ‘Unless | “coming: within. the provi- “s 
OB A claimant, aesertine that lands te sions of ‘the act ‘of. October. 22. 1914, » 7 
were excepted from a railroad grant. | the wife of a ‘homestead entryman re 
by. a settlement, existing at the date |. ~ takes nothing by the final certificate _ 
of the filing of the. company’s map’. . which issues.on the husband’s entry. — 

_ of .definite. location, must show: by a _ . He. may thereafter demand patent mo 
‘preponderance of: the testimony. that: hiss own name; sell. the» land znd 
the .settlement: was. made: in: good... | make good. equitable title to it with-. - 
faith to. obtain. title under: the. home-... | . out the wife’s consent, or ‘relinquish vO 
stead . or preemption laws, -and. that. the . perfected — claim: to. the. Govern-. 
the: settler was. fully qualified; but ment. ca GE ee S 401 
he. is not: ‘required — to. show: that. onarnent reek . Boo oe ee 
rights acquired | by . reason. of such. =) ae ‘Instructions. of” December: 18, i 
settlement passed — “to: him ‘through. Pilea i919, nae a price Of. land. within i. 
conveyances’ from: subsequent. gccue . granted. limits. of. railroad. (Cireu-: . 
pants of the land who were also... |» ‘Jar No. LY? cone oO Nees, ae 2 
qualified to’. make. and. maintain such a nc, 2. ‘Tnstru ctions. of. Nov ember 13, -.- 
= a aa 1920, act of | ‘December~ 

- Railroad Land. | ae Acar No. 728) a2 os cs Bae : oe 

| Bee Repayment, nae he 2. 1.8. While under the’ provisions’ DOE a ne 
Instructions: of’ May 2,. 1919. Set-. pe act. of June: 16, 1880, a relin-- °°!) 

+ thers: on indemnity lands in- Mon-. eo _quishment of. all claims. ‘under. the > 

tana, (Circular: No. ieee me one 138°)" entry is required: as a basis for re-~ 

- Reclaination. or 7 ; PSE, We ” payment; it is. not contemplated, in. 

See Homestead, 17; ‘Right of Way, | ’a case where chancery. deed. issued» 

ry School Land, 5; Swamp Land, 3. | pursuant to a decree of court; that) 

ne ae Instructions of. May. 6, 1919. | . the. patentee. should thereafter. sure) 

_.. Castle’ Peak Irrigation ‘Project. es render his patent upon: which such) ee 
> (Circular Nov 045 cee . 144 | © deed is based or attempt a reconvey- =. oe ae 
oo tt Instructions of May 16, 1919, fas, --atee to.the United States, in order. seg, A eae 
relative. to. payment of water-right , ~- to avail himself of the benefit of’ °. ... 

; . charges _ by © entrymen ~ in- military . - gaid ‘statute ee eee 
ie’ Service. -—-__- Peep STR OAT PNT CVO US DDO (167. _ 4 The price of lands in an odd-... . 

‘ 3. Public. , ‘notice. of. ‘October 3, si numbered section within. the: limits: > 

os 19195 First: Mesa ‘Unit, Yuma Aux- |. of a. railroad grant, but excepted 

a iliary Project, “Arizona__-___ seen 273 | therefrom, is $1.25 per acre; and. 

4, Instructions’ of ‘October - 18, |. where a ‘purchaser. thereof has been. a 

z relative to. Reclamation *Ex- a _ required to pay. a. higher price, he is“ cages 

ae tension. ‘Act of August 18, 1914..__ 285 entitled: to..the. ‘Tepaysient: of. such se 
5) Administrative order of April: — POOR CERG eo ts ei heey, 258 


5, AS no map: of. definite: ‘Toeation: o 


contem plated — 


“was. ever filed’ in the matter of the ; 
danch Hine. -of - ee 









ae 2 ‘Wallula Junction, : 
“* Jand,. Oreg., ae 
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" Repayment—Continuea Page. Rasidence=-Continued. 
Northern. Pacific Railway Co, from: claim ; it is. sufficient - that: the: ab- 


-Wash.,, 


bered © sections in: the: area. involved, 


to .Port- 
‘there was no grant, ~~ 
A ~ hence: no alternate reserved sections. _ 

The price of lands in the even-num-_ 


therefore, was $1.25 per acre 3. and 


where a purchaser thereof has. been - 


~ required. to pay.a higher price, he is. 


ia entitled. to the repayment of° such. ; 
excess [aaa eee 


» Reservation, 


See Alaska, 1; Homestead (Stock- eee 


raising), 82; School Land; Ai, . 


628 | 


1. The cancellation of a. homestead. We, : 


_. fssuance of final certificate. thereon, 


“is without. authority. of law, and a. 
forest lieu selection rejected because a 


ae "entry, based upon proceedings “dniti-, 
« ated more than two. years ‘after the > 


- of: such erroneous cancellation of 
- the base: land, remains legally -pend-_ 


ing and. comes within. the provisions. _ 

99 | 
-2.-The proviso to the act.of.March |’. 

8, 1905, authorizing the making of a - aeae (Circular No. 688) 202 on ee 

new forest lieu ‘selection, provides no |i 

specific. period within which its bene- |. -|* 


of the. act of March: 3. 1906s 


- fits maybe claimed, and any attempt 


to limit the right of reselection toa = | - 
a certain time. ‘ig. an. abridgment. of. 
- the selector’ 8. rights and. without: au: | 


z thority. of law; but in. the absence 


- of an application to. select a ‘specific Aart 
tract of. land, the. ‘Department will 
- not attempt. to. determine. whether _ 
| or those for whom he. |. 
“ acts, is entitled. to. make. further” ‘gee 
~~ lection — 


’ the. selector, 


te ea Se ee ee a ee ee ae ee 


8... Lands | temporarily withdrawn : 


SS paonh settlement and all forms of dis- 4 
..- posal ‘for use by the War Depart-. _ 
“ment in connection with the con- 

- struction through . said-lands of. thes 5}: 
_. mnilitary road to Wort Bayard;are: © | 
= not included» within the. limits. of 


ee: ‘military reservation ” within the aes 
. meaning of. the. act: of July 5, 1884 ; a 


and when: ‘such - withdrawal. is’ -va- 


Residence. 


See Absence, Beas of Homestead ae se 


(Stock-raising), 413 Marriage, . 5 eae 


ae Military Service, 1, 2; Reclamation, 3 - 
13 Settlement, 1. ae et 


ns eated. and the lands restored. tothe - : 
‘public domain they are not. subject 


ve are os disposition uk acincrar ae 


The. leave. of ‘absence’ granted. ‘to : 
any: ‘homestead. ‘settler or entryman .- 


under the provisions of the act.of _ 

~.. December’ 20, 1917, for the ‘purpose 

of performing farm labor during the © 
“pendency. of: the existing war is not 


A dependent. upon» the- remoteness of 


a ; the" ee of onplomment from ‘the: 


_ pose contemplated. by. 
and that due compliance be made 
with the regulations : ‘thereunder__-— 
“Res Judieatas 9 ec 
Final. adjudication of ‘al case. in- on et 
| settlement was! 
initiated,’ ‘renders that question res 

adjudicata between the: parties: there-. Seki ah 
to, and the unsuccessful applicant is... 
. estopped. from having tbe matter re + 0 ©, 
_ litigated by alleging an earlier hour =.) 

of settlement than that. originally .. 
a . 
Restorations. : Rei eee ees 


| “volving “the time. 


. Revised ‘Statutes, 
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sence: be’ in. good: faith. for ‘the: ‘pure 


the statute, 4 | 


AT eee 


rt iene 


See Alaska, 4; , Patent, 23 Reserva. oe mee 


tion, 8. 


ee ee 


See Table of, page XXX. 


‘Right of Way. 


“1. Instructions. ‘of ‘Apri 8, 1919, ae 


i ~ amending: paragraph | 86 of circular 
of June 6, 1908. 
- reservoirs. - 


Stock- -watering 


on: aindaiveyed: 


2. The: act. of . “August. 80, 1890, 


pee reserves. ‘perpetually’ to. the United 
| . States an -easement and right of | 
= way through and: over all lands west’ 
- of the one hundredth meridian. there- 
after patented : under any of ‘the pub-: 
ee ‘lie-land laws; -and thereunder, in the 
~- necessary construction, maintenance, 

_and operation of any ditches, canals, 
_ “or laterals for the. ‘purpose of irriga- ~. 

~ tion:.and reclamation. ‘of arid lands,_ . 


400 the: Government’ is not. liable -for: 


damages resulting to the land; nor 


lands. aie 
117) 


ean they be included. in‘ the. compu- . a 


a3 tation of the ‘actual value. of im-.. 
_. provements thereon ‘for. which com-- 
. pensation may. be madess 3 osece 2) 


3. Neither. the act. of ‘March 4, 
1913, nor the: instructions: Of. Janu- : 


or insertion of an excepting clause in 


a ‘patent for. said. land, over. which 
— may. pass a trail or right. of way for | 
a prospective Pad ess ee . 


4, An application - for a. right of. 


_. ‘way for. a. reservoir “site, within, the . 
- ‘limits: of a ‘forest. reserve, 
. to be reasonably. needed for the pur-. 
- pose of the storage of tailings pro- 
: ee duced. by the. milling and reduction © 
Of copper. ores, is ‘clearly’ within the 

contemplation | of that provision. of. 


section 4 of the. act of February Lj 


1905, authorizing ‘the: ‘granting. of: 
“*. such” rights of way for: ‘the purposes 
-of mining, , milling; and reduction ot” 


ores, ‘during the. period ‘of their pene-. 


ficlal ee aera oe 


ary 18, 1916, authorize the. with- ; 
. drawal or reservation of public land, 


shown 




















~ Indemnity. selections: eee ee 


~1911,..as. they are‘ néither. public 


6. As. the granting act of Juué 16; 





UINDEX. 


aya _ Page. 

4. fhistractiona: of May: 20," “1920, aes 

as. to. substitution: of. new. bases: ‘for’. ary 

898 40° 
2. Instructions of September. 22, 

f1020.5 school, sections, Blackfeet In 

ae - dian _Reservation=—-—_~-_. ee ee 


ae '8.-A company which, ‘under claim ms. 
3 : of. right and: in. ‘privity. with .the™. - 
title asserted: by’ the. State, in good. . 
faith. takes: possession of and makes... ro 
valuable improvements upon a por- | 
‘tion of ‘a. ‘school. section. thereafter. |: °~ 
“lost. ‘to: the’ State: because of adjudi- a Aa 
— » cation. that it: was known coal. and. 
at the date of the school grant, “may . 
pe" protected. by, according” ‘to the... - 
State opportunity. to-select. the: land, ar as 
a exclusive of the coal: deposits, under. 
the: act of April: 30, 1912; for the:.~ 
benefit of the company. 2 
ae ‘One - who successfully contests 
> the prima> facie claim of the State. 
to a.tract.in.a. ‘school. ‘section, ‘upon. 
_ the ground: of the. known coal: char- 
acter of the.land at the date of the 
school’ land: ‘grant, gains. thereby no 
_ preference: right: to. make coal entry . 
- for the tract: involved. -_. eae S se : 


Be. ‘State school lands: sold in n 1917 
ana 1918. do. not | fall. within. ‘the. 
“language. of. the. proviso: to article 4.. 
~ Of. the supplemental ‘contract entered ™.. 
“into. ‘by.. ‘the: Secretary: of the. Interior. age 

with the Belle Four che. Valley Water Aas 
gare Association . ‘on. January» 24,, >. 


568. ES 


e 5S || : 


. lands entered: nor private. Jands. con-: a 
_ tracted ‘prior. thereto ; and. the, “pur- 
chasers: from’ the. State: are. accord-- 
et" ‘ingly: ‘bound © ‘by. the ‘construction 
charge in, effect” at ‘the time. water. 
Eight application: is. filed --~ one 


1880, expressly provides. that.- selec-. Ltd. 
tions: thereunder shall be: duly. certi- | 
a “fied: to. ‘the’. ‘State. by. the_ Commis-:. ne 
ee sioner © _of.. the General Land Office. 
and: approved bythe Secretary of 


the Interior, ” such. approval: operates: ot 
: to: pass: the: ‘fee title: to: the: ‘State; 


~ thereafter. the jurisdiction © ofthe. | 
- Government. is. at:an -end, and. $00". fee 


Tons. as. that: certification. cand ap-. | 


_ proval are- outstanding it: is without. 


power to-allow-any application for. «. 


*pase OF entry of the land ‘involved_—--_<_ 


152: 


| Te As. approval: by the Secretary of" 


- the: Interior, upon: due: ‘certification, 


of a selection. made -by the State of - 
. Nevada: pursuant to the act of J une ' 
16,1880; operates to. pass ‘the fee. 
- title, the land involved: is not: there.” 
after within the jurisdiction. of the ~~ 

_ United States eee ee 1 











eo 


. “Selool Land—Continued._ | Page: 


8, An act of the State of Nevada, e 


AH | pie ne Msc Riee a NOE Se STA os eee : 


. , permitting mineral: prospecting: and oi Ae 
i location: of mining claims upon lands - Aa ae , 
duly. certified to the State, can not =. | 
have the effect of reinvesting the ~ 0 ©. 
7 United: States. with : legal title: to fe ea 
lands’ already. conveyed, in the abe 0 
_ sence of proper” legislation by Con- Se hie ee 
gress authorizing the revesting of 


9. Directions given: that” -pultabie’™ coe 
: instructions’ be: ‘prepared » providing’: oe 
_» fora; general and uniform rule.rela-- 
| tive to. publication. of notice in the. _ 

~~ -matter of State: selections for. edu- | 
‘> -¢ational and other purposes, such as ~ 
_-now governs the publication of final : 
| ~. proof notices. ee eee ees 
ojo. 10. Land embraced: in. subsisting. 


entries at the date of the granting 
act and at. the time. of thé admis- 
sion of the State. of Utah into’ the: ¢. 


_ Union is excepted from the grant.of- ee 
1 lands: in: place, and the subsequent -. ie 
. cancellation of such. entries does. not. 


- cause the grant to attach; but the. ~~ 
land. ‘becomes. a. part. of the. public. ae 
- domain. subject. to. disposition as. aoe 





Railroad Grant, 4, ‘5; Res Judicata ; ae aie cea 


7 Withdrawal, 2. 


1. The mige ‘that a ‘settler. siast- Te 


359 


-. other public lands.-- pet aia ete oa 
qd. A. withdrawal of public. lands. 
for -power-site purposes under the = 
. provisions. of the act. of June -25;° 
. 1910, ‘Isa reservation within the. 
- Meaning. of the act: of: February 28.00 
| 1891, amending. sections. 2275. and — 
gels Revised on rea aeal 
-Serip. | hs fee 
yee se See. Homestead, 24-27. ay 
vs Searles Lake, California, < 
“See. Potash ‘Lands. : a, li 
‘Selection. a a 3 a re 
See. Peete 1, 23 | Rottroad 
“Land; School Land. a 
~. Instructions. of October 45, 1919, oe 
| amending Rules: 9 and. 11° of Yyegula- 
tious. of: June 23, 1910, governing- ees 
Selections. under: grants” to. ‘State: POKES 
~ educational and other: purposes. 
|. (Cireular: No. 900) ay conte 
: ‘Settlement. ie fae ee 
ol “See: Homieatead:. “(intarged); ae. pe 


establish re idence upon the . land - ey 


|). claimed within: a reasonable. - stintes2 9)". ne 
after initiating settlement and main- “9 
tain such-residexce‘as-against a rival er eer 


“settler, has no. application in case of vor 





_ a homestead’entry based onan appli-. ee . ae 
s eation filed prior’ to the hour: of S6te ga ls 
3 tlement* asserted. by: ‘the. conflicting : 





ne road Grant, 3) Town Site, 7. 


es 648 a 
oS " Settiément—Continued 


oe ‘Prior lawful occupancy ‘of Jand. | ; 
"within a. national forest under. a | 


‘ special use permit, by: one who, sub- 
“sequent to enactment of the statute 


INDEX. 


Page, 


_ of June 6, 1912, procures the listing ~ 


_.. and homestead entry. thereof: under a 
the act. of June 11, 1906, is not set- >. 


‘tlement or residence: within the pur- .. - 


view of the act of March 4,.1913;. - oa 


and such entry can only be ‘perfected — . 


.. under the provisions of- said act of: 
° June 6, 1912 Hn earn : 


3. In the exercise of the: prefer: . 


ence right ‘accorded: to. settlers un- 


_ der the provisions. of the act of June 
> * 9s) 1916, lands in more than one. 
ae quarter section may. be embraced in — 
“=. "the application where there is fenc- 
a ing, improvement, or other ‘evidence 
‘of appropriation on. each of the | 


tracts sufficient to. identify them as - - 
2, bene embraced . within the settle- i 


| ~ Settlers, a: 


297 


~- See Coos. Bay Wagon Road ree - 


Oregon. and Cal. Re. OR. Lands ; 


Rail. 


1, Instructions of May 2, 1919. i, 


2 Settlers on Northern: Pacific: Ry. Co. 24 
-. indemnity — lands: in Montana. 
cular No. 643). a aie” Be eet eee sas 


(Cire tA 
138 


te ee ‘Where. a homestead Serher’ on. 
unsurveyed | land © has- in good. faith | 


_. fully complied with the. requirements. 
of law as to residence, improvement, 
. and cultivation, and is thus entitled 
proof and receive ‘patent. 


to offer - 


were the land. surveyed, he should ..~ 
~~ pe permitted, upon survey thereof, to - 


make entry if he show that he was. 


duly qualified to. do so at the. time. _ 


--- he completed compliance, regardless: 2 
of. the fact.that he may have later : 
~~ become disqualified: through the pur- 

- chase and ownership. of otber- lands : 


3. If a bona fide settler possesses 
the necessary qualifications at the. 


; ~time of initiation of his homestead 


i ‘elaim,. the subsequent ownership of 


more than 160 acres of land prior | 


- to time of making record- entry does a ae 
406]. 


“not invalidate such settlement claim 


"Sodium. 2s 


Regulations of May: 28, 1920, act 


| * of February 25, 1920. - <Cireular. No. 


Soldiers’ ‘Additional. 
1 Bee Homestead, 24-27. 


| Statutes. | 


See Acts of. ‘Oongtésn. and: Revised : - 
Statutes cited and construed. spae ts. 


/. EXV-XXX. 


Bee Pr actice, 7. . 


| ‘Stock. Raising Homestends. | 


- pao 


L7H i gies 
ere inna a ‘body. . of water or lake ig.) | 
_ found. ‘to. exist. and. . 
and the. abutting lands disposed of, Be. hee 
_ the. Land Department has no juris: — 
~, diction over the submerged land or 
_ lake bed, or authority to. grant pot-. 
~- ash. lease pe ae eos 


Swamp Land.. 


i¢ der ‘the. swamp- -land. grant, 
: does: not EmDEACE mineral. lands_.._. 





3 . ae 6 Pi og Ae 4 


See: omestead, ‘28-41; 


1 Supervisory Authority. 3 


See Practice, 8. 


: ‘Surface Rights. | 


See Potash Lands; Schoot Land. 


See. Priv ate Claim. 


1. Instructions” of oe 4, “19203. vo ae 
i: issuance of patents: for: lands’ with-~ 
“drawn. ‘pending _resurvey_~-_-.--_~. 


2 Babee 


BAD 


2. Where, ina survey of. public. 


ig. meandered, 


1. ‘The. claim. of a State to dand - 


patented ‘the Land Department has 


under ‘its. ‘Swamp - ‘land - grant: is in-.- 
- complete and inchoate, and.does not 
- become. perfect, as of the date of. the. 
~ > act, ‘until patent is issued. conveying. _ 
the fee simple . title; and until sO 


jurisdiction to. investigate and. de-.— 
termine both the swamp and over- cen 
flowed condition. of the land as well... | 
. as: its mineral: character__—_ erate an 
>. Q,-Tands covered by an apoarenty 
ie permanent. body of water at the date. 
of the swamp land grant to the State. 
are not of the character contem- .- 
plated: ‘thereby, even though subse-. 
. quently,: by. a-recession of the waters, 
. land of a swampy character should 
| come into existence.___-__-_-_.-~_ . 


92 


98... 


8. The grant of- swamp: and (oven 


flowed lands to the State of. Califor- us 
._ . Dia by the act of September 28). 
-. 1850, has no application to lands — 
-. eeded..by the State to the Govern- | 
ment. for the purpose of aiding in. ~ 
the operations of irrigation and rec. -~ 
lamation conducted by the Reclama- | 
. tion Service a ee ee ae 


4: Only upon: ‘approval by the Séec- ~ 


retary of the Interior. under the act 


of March 2,.1849,: granting swamp 


and. overflowed jands to - ‘Louisiana, * 


- or. the: issuance of patent. under the - 
: general swamp. act. of. September 28,° — 
- 1850, does the. fee simple title vest - - 
- in ‘the State; prior thereto its title 7 
is inchoate. and imperfect. both. in. 
law. and in. equity___=____- eee 
5. Lands embraced within a nets = 
leum withdrawal are thereby 
1 ° pressed. with a prima facie mineral. . 
aE _ character ; and the burden’ is upom © 
| - the State to overcome this or suffer ~- 


366. 


‘im- . ssi a 


the rejection of its claim. thereto un- ; 


- whi ch.» 


366 





Mes Swamp Land_Conttauea: 
: 6..A homestead entryman in: the. 
2, eres of. Minnesota. who-has contin-. © 
Wed >to comply” with. the law. as to. 





INDEX. 


Page. 


_ residence, ‘improvements, and culti-. - 


-.- vation may discharge his obligations: =~ 

to the State under the act-of May. 

. :20,.1908, and. accomplish redemption | 
me after the lapse’ of: the . statutory: pe- — 


riod, by becoming | subrogated” to :the oe, 


> rights of the purchaser or holder.of -~ -|- 
598 | 


. the. tax sales certificates———aun—-—~ 


B | Texas. 7 


See Private C laim,- 


Timber: and. Stone.’ " Dc a sore ae 
1, Where» timber and stone ae Coe ee 


cation ‘has been duly filed, notice: of: 
. proof given, and the purchase: money. - 
actually paid, the. _applicant “hag, 


shown: ‘more ‘than: a mere” intent: to a 


purchase—in- fact is: in. ‘practical. ef ; 


- fect a purchaser ; ‘and upon her death. 


under: such: conditions, ‘proof: by the. 


heirs that: the law: ‘has: been’ complied” | fs 


with. should ‘be. ‘accepted : ‘and. patent: 2 


issued: sthereone os se ee 


196 z 


2. An irrigation: district is not.a 
corporation within. the: contemplation ? 
of the regulations | approved . August. - 


22, 1911, under the timber. and stone — e 


act.of June 3, 1878, and is. there . 
fore neither. qualified nor entitled to 


make purchase. Weare: 


Timber Cutting. 


See Coos Ba Wa on. .R a Le ds; ey (One 
dei es | Ute Lands. _ 


: Oregon. and Cal. Ry R. Lands. 


| 250} 


1. Instructions’ of. November By. 


1919; free use of timber in Idaho by” 


 “eitizens ‘of. Malheur. .County, Oregon_ 


2. Instructions. of.Noyember 8, - 


“1919; -free-usé of timber’in Nevada :— 


ae ‘citizens. of Modoc. County, | Cali- 
fornia ee 


296 | 


8. Alaska timber. regulations’ of . | 
"September 1, 1920; act: of ‘Tune By 


* 1920. (Cireular No. 722) ee as 


-Townsite. A 


<> ‘the former. Rosebud Indian Reserva: | 

ee tion, ‘Tripp County; South: ‘Dakota_.- | 
Pa sae Regulations. for.the. sale. of lots °°! 
wily in the. town sites of Omak, Nespelem, ~ 
. Astor: and: Inchellum, in the: former 


ee See Mining Claim, a; | Recon, ; | 
2. ton; Oa Cie 
oven es Hecuiationss efor’ the. ‘Sale. of. oe 


- Colville: India: . ‘Reservation, and - 
‘Klaxta; in the: ‘former. Spokane In-. 


“dian. ‘Reservation, Wash wi--2 sae 


-ownsite—Continued.. . Page, Soe ts 


4. Regulations. for. the ile. of Gta 


in Browning town site, within Black- . te 
feet:. Indian Reservation, “Teton ee 
218 eS 
5. Regulations for the sale of lots Beh Be 

in the town sites of Desmet, Worley, poke 
-.and Plummer, in the former Coeur °° 


- County, Monts = 


| d'Alene Indian. Reservation--______ 


_ . 6. Instructions of June 28, .1920,°.° 0 
- as to Government town sites on rec. 
~-Jamation © projects, (Circular - No. Beton ake tien cae 
. 7054. ) Pet eens ae een 4 ee 
oo. he. preference right accorded, mnt 
-. the act of March 16,:1912, to cer ‘tain. OP a 
settlers: does: not. contemplate Tesi-. 
dence, but actual occupation in good... - 
|. faith for town-site purposes; and the. A" 


operation. ofa. warehouse. is. occupa-:: 


tion. within the meaning of: that): bg ie pa ee eee 
S232 2. 2 - 


OE cee areca a 
fe eee a ae 


~ See Practice, 10. .< sate 
‘Turtle Mountain Indians. . 


An. ‘Indian. who-avails: himself: of. — 


_ the. privileges : “Of. the. ‘general | ‘hhome-:;. : 
-. stead law and receives patent. there-. 
«under necessarily acts in the capac- © 
- ity of a citizen;.and as he thus.-. 


separates himself. from the tribe, he - 


ig. ‘not entitled thereafter to also 


« make selection under the ‘Turtle’ 


---Mountain act of April. 21, 1904. ; 
‘Unsurveyed Lands, | 


—  $ee- Alaska, 3. 


{ Water Power. 


356 


. See Indian Lands, 18, eg 
; ‘Wagon Road Grant. ae ae ene 
295 |. > Instructions. of. March 21; 1919, fe es 
--f-- Coos Bay Wagon Road lands ons 


1. ‘Instructions of. ‘November 20, ; : a 


. 1920, relative to. “section 24 of the. eae eee tole 
oleae Water Power act. » (Cireu- eo ee 
iy ae NO. (2 eee ese os ee : 


064] , 


-" 2,.The purpose of “section | 24 Oto a 
a the act of June 10; 1920, is to per: 
~mit‘of: the agricultural’ or. other. Ngee 
*--of lands withdrawn or. classified as 
do water- -power. sites in so far as same. — ee 
rary and unreserved. lots and. tracts: Be es ~. May. not. thereafter” be. needed - and. wae 2 
-». in Pablo, Tabor, and d@’Aste town. — 
Ae “sites in the former Flathead. Indian. 
+ Reservation, Mont .----_/-.-s_.2 175 
3. Regulations forthe sale of cer- 
tain lots. in Minnesota town. ‘site. in: 


utilized by the United. States, ~ its 
|... permittees; or licensees for. power: ~. Ae 
|. purposes, as authorized and defined) 00 
_ by. said act; and. one. ‘securing. such 98 3 
* limited. patent has no right by virtue ~ 


thereof, or by possession of the land 


thereunder, ‘to utilize or. develop the. ae NE 


water- power. ‘resources, unless: and. 


untif he shall ‘have. ‘secured. a ‘permit E Ve 
iL: eet ear 


or license from. the. Government-—__ 
Widow; Heirs: Devisee. | | 


See Homestead, BF Linder and mae ee 


Stone, i 














far as the same apply to: metallifer- a 





Page, 


650. 
Withdrawal. ar “Page, - ‘Withdrewal—Continued. 
‘See Reservation, 3; ‘School Land, _ -" ous. minerals,” does not. authorize the © 
a: Swamp Land, 5; Water Power: allowance ofa coal entry for dand- - 
ae 1. ‘Instructions of January 25, |. so. withdrawn ois Wu. 22 eu. - 829 
1921, relative to first form reclama- 4 4. As there was. ainple power. im ces 
~. tion ‘withdrawals.’ on No, eee ak the Executive to make: withdrawal or Reh) 3 
; 784) --_--_---. AoE HA A SIRE a 624. | reservation of-public lands for public = 
2. While a Withdrawal under the. -, | > use prior to the passage of the act 
| ‘act of. June 25, 1910, reserves the of June 25, 1910, such withdrawals. 
land from. settlement | and entry by | . theretofore made were ‘not reyoked ~ ~ 
all except those coming within. ‘the S2Or made ineffective by that act--__: 829. 
- proviso thereto, .it is. not - ‘such an: “5. While the act of June 4, 1897, 7 
“adverse | claim, "as: will: defeat an... provides that. mineral jands in Sea Se 
application. ‘by. one. who. has. main- © _.. forest. reservation: shall . ‘continue toa 
_. tained settlement. to. date of: filing, |‘ be open to: location and. entry under 
> even though. more than. three months. fF  the: mining laws, yet: ‘this. does: not. : 
have elapsed fromthe date such set-  - eo prevent. withdrawal - or: reservation 3 
_ tlement right might have. been: made... |. from any.and all form of private ap- ~~ 
| of record in. the form of an entry__326 | — -propriation, ‘and devotion of the land =. 
- 8. As coal is not a “metalliferous. | to. -publie sha eieeeecamparerrrt 329 
i; mineral,” * the provision of the act of. adit SYR A Sigh 
“June 25, 1910, as amended August — Words and Phrases. Manet 
. : 24, “ L9r2, that. lands withdrawn - dL ee Honorably discharged,” | see 2 , 
thereunder “shall at. all. times be — Homestead, OTe ee oe ae gy S38 
ae open. to exploration, discovery, oc; ee Paes Irrigation. district * ‘ is not A 
- qupation; and ‘purchase under the — corporation ” within contemplation ee yet 
mining laws ‘of the United: States, 60° 3 of. regulations. approved: August 5 
1911, -under timber. and: Btone: act.-~ 250 


